STATE OF MINNESOTA Fl n

March 15, 2023

IN SUPREME COURT
OFFICE OF
ADM10-8049 APPELLATE COURTS
ADMO09-8009

ORDER PROMULGATING AMENDMENTSTO THE
GENERAL RULES OF PRACTICE FOR THE DISTRICT COURTS

By order filed on June 18, 2021, we directed the Supreme Court Advisory
Committee on the Rules of Criminal Procedure to review Minn. Gen. R. Prac. 4.02(d)—(e)
and consider whether the rule, which governs requests for visual and audio coverage of
criminal proceedings in the district courts, should be modified or expanded. In re the
Minnesota Supreme Court Advisory Committee on the Rules of Criminal Procedure,
No. ADM10-8049, Order at 3 (Minn. filed June 18, 2021). As we explained in that order,
under the current rules, which had been in place for over 5 years, coverage is allowed “with
the consent of all parties” before a guilty plea has been accepted or a guilty verdict is
returned, and after a plea is accepted or a verdict is returned, coverage is allowed absent
good cause. Id. at 1 (citing and quoting Minn. Gen. R. Prac. 4.02(d)—(e)). Inthe order, we
noted that “[p]Jublic interest in and access to judicial proceedings is vital to the fair, open,
and impartial administration of justice.” Id. at 2. And as we were expanding in-person
proceedings following visual and audio coverage of court proceedings during the
COVID-19 pandemic, we recognized that “now is also the time to consider whether the
requirements that currently govern audio and video coverage of criminal proceedings

should be modified.” Id.



In a report filed on June 30, 2022, a majority of the committee recommended no
modifications to Minn. Gen. R. Prac. 4.02(d) (governing coverage of criminal proceedings
before a guilty plea or verdict), although the report included some alternative language to
provide limited discretion to district courts to allow visual and audio coverage of criminal
trials based on the facts and circumstances of a particular case if the court determined that
a rule change was needed.! The committee recommended limited modification to Minn.
Gen. R. Prac. 4.02(e) (governing coverage of criminal proceedings after a guilty plea or
verdict). The committee also proposed an amendment to Minn. Gen. R. Prac. 4.01 to add
an updated definition for new technology utilized by the district courts.

By order filed on July 6, 2022, we established a period for the public to file written
comments in response to the report filed by the committee. Order Establishing Comment
Period and Public Hearing on Proposed Amendments to the Minnesota General Rules of
Practice for the District Courts, Nos. ADM10-8049, ADM10-8009, Order at 2 (Minn.
filed July 6, 2022). Thirteen written comments were filed. Commenters included news
media organizations, attorneys, district court judges, and nonprofit organizations working on

issues related to the criminal justice system, media ethics, and access to government

1 The committee’s report with the proposed amendments is available on the public
access site for the Minnesota Appellate Courts, under case number ADM10-8049 — Report
and Proposed Amendments to the Minnesota Rules (filed June 30, 2022).
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information.2 On September 20, 2022, we held a public hearing and heard from the chair of
the committee along with five individuals representing various organizations.?

We have thoroughly considered the recommendations of the committee, the public
comments, and research materials on rules governing visual and audio coverage in
courtrooms across the country. Ultimately, we amend Rules 4.01 and 4.02(d)—(e) to remove
the requirement of party consent and give district courts broader discretion to allow visual
and audio coverage of criminal trials before a verdict is reached and pair those changes with
clear guardrails to mitigate risks associated with expanded visual and audio coverage.

Accepting amendments proposed as alternatives by the committee along with
additional modifications to Rule 4.02(d)—(e) is consistent with a majority of the public
comments submitted, which support an expansion of the current rule. The public

commenters advocated in favor of more transparency, greater public trust, and broader

2 Written comments were provided by the Star Tribune; Minnesota Chapter of the
Society of Professional Journalists; Minnesota Coalition on Government Information;
Association of Minnesota Public Educational Radio Stations; Minnesota District Judges
Association; Silha Center for the Study of Media Ethics and Law; Court TV Media, LCC;
a News Media Coalition consisting of American Public Media Group, CBS Broadcasting
Inc., Gray Media Group, Hubbard Broadcasting, Inc., Sahan Journal, TEGNA Inc., among
other organizations which also submitted individual comments; National Press
Photographers Association; Joseph P. Tamburino; Minnesota Coalition Against Sexual
Assault and Violence Free Minnesota; Minnesota Newspaper Association and Minnesota
Broadcasters Association; and BLCK Press LLC.

8 The following individuals and organizations appeared at the public hearing: the
Honorable Richard H. Kyle, Jr., chair of the Supreme Court Advisory Committee on the
Rules of Criminal Procedure; Mark Anfinson on behalf of the Minnesota Newspaper
Association and the Minnesota Broadcasters Association; Leita Walker on behalf of a
News Media Coalition; Suki Dardarian on behalf of the Star Tribune; Joe Spear on behalf
of the Minnesota Chapter of the Society of Professional Journalists; and Hal Davis on
behalf of the Minnesota Coalition on Government Information.
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accessibility, all of which are important factors to consider here. The public commenters
also observed that most other states have allowed more expansive use of visual and audio
coverage of criminal proceedings, some for several decades. Nonetheless, under the
modifications that we adopt now, Minnesota’s rules regarding the visual and audio
coverage of criminal proceedings will remain more restrictive than many other states.

Several of the committee’s proposed changes to Rule 4.02(d) placed further
guardrails around visual and audio coverage of criminal proceedings during particular
portions of the proceedings, in certain case types, and for certain classes of witnesses and
parties. We adopt some of those proposed changes. For instance, the modifications
adopted today provide that the coverage of voir dire or pretrial proceedings is not
authorized; the coverage of minor witnesses or minor defendants is never allowed; and
coverage that may reveal the name or identity of a juror is not allowed. The modifications
also update the provisions on coverage of criminal sexual conduct and domestic abuse
cases to match current statutes.

We acknowledge serious and legitimate concerns raised by the committee and some
public commenters about the risks and challenges accompanying broader visual and audio
coverage of criminal trials. We conclude, however, that the modifications to the rules that
we adopt provide important protections against those risks. The modified rules prohibit a
district court judge from allowing visual and audio coverage if there is a substantial
likelihood that coverage would expose any victim or witness who may testify at trial to
harm, threats of harm, or intimidation. The modified rules specify a number of

considerations that district judges should take into account to ensure the risks and



challenges are limited. In addition, the modifications authorize district court judges to
Impose additional limitations, beyond those specified in the rules, on visual and audio
coverage of certain portions of, or participants in, criminal trials on a case-by-case basis.
Ultimately, district court judges retain broad discretion to allow or disallow visual and
audio coverage under the modified rules.

The Minnesota District Judges Association urged us to ensure that district court
judges retain the ability to exercise discretion over visual and audio coverage on a
case-by-case basis. The rule amendments we adopt today (in contrast to the current rule
that restricts district court discretion) allow precisely that. In contrast to the existing
presumption in favor of coverage of the post-guilt phase of criminal proceedings, Minn. R.
Crim. P. 4.02(e), we decline to adopt a presumption of coverage during the pre-guilt phase
of criminal proceedings because it would reduce a district court judge’s discretion.
Minnesota’s judiciary understands that the courts in our state belong to all the people and
that discretion to allow or disallow visual and audio coverage includes consideration that
allowing greater visual and audio coverage of this public business in appropriate
circumstances should increase transparency about how we conduct our business and
enhance the public’s understanding of, and confidence in, its court system.

We acknowledge the concerns expressed by victim advocate groups such as
Minnesota Coalition Against Sexual Assault and Violence Free Minnesota and committee
members that expanding coverage may discourage victims from reporting crimes and
retraumatize survivors. The modified rules continue to prohibit coverage of victims

themselves in both the pre-guilt and post-guilt phases of a criminal trial unless the victim



consents to the coverage. In contrast to the current rules, the modified rules include an
absolute prohibition of coverage of minor victims. We are adding an express requirement
that the court consider the “wishes of the victim(s)” in determining whether to allow visual
or audio coverage.* Further, as noted above, the new language of the rule expressly
prohibits a district court judge from allowing any visual or audio coverage of the trial if
there is a substantial likelihood that coverage would expose any victim or witness who may
testify at trial to harm, threats of harm, or intimidation. Accordingly, a district court judge
retains the authority and is equipped with tools to protect the rights of victims during
criminal proceedings.

We also acknowledge that allowing visual and audio coverage may impose
additional complications and financial costs. Many of those costs will be borne by the
media. The record does not tell us whether district courts will bear additional costs in a
particular case related to audio or visual coverage (nor whether those additional costs may
be offset by other savings). But to the extent that district courts face additional costs, the
modified language in the rule asks district court judges to consider those additional costs
as related to facility limitations, when deciding whether or not to grant a request to allow

visual or audio coverage.

4 Under current Rule 4.02(d), the court has power to allow visual and audio coverage
of criminal trials with the consent of all parties. Accordingly, under the current rule, if
both parties consent to visual and audio coverage, the district court may allow coverage
without any consideration of the wishes of victims. Indeed, the current rule does not
specifically allow a victim to object to trial coverage, although victims called as witnesses
may object to coverage of their own testimony.
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Finally, we acknowledge the possibility that any changes to how we conduct
criminal trials in Minnesota may have a disproportionate adverse impact on certain groups
of people based on race, gender, economic status, or other characteristics. The committee
and public commenters did not identify, and we have not been able to find, definitive
research on the impact of visual and audio coverage of criminal trials on persons based on
their race, gender, or economic status.> We are committed to monitoring the impact of
these modified rules on criminal defendants and crime victims based on race, gender,
economic status, and other characteristics, and providing transparent reporting on those
impacts.

In the end, we find that the modifications to Rules 4.01 and 4.02(d)—(e) that we
adopt will promote transparency and confidence in the basic fairness that is an essential
component of our system of justice in Minnesota and protect the constitutional rights and

safety of all participants in criminal proceedings in the State.

5 We note that the Association of Minnesota Public Educational Radio Stations,
representing “eighteen community radio stations throughout Minnesota that primarily
serve underserved communities in Minnesota,” wrote in strong support of expanding
courtroom access. Additionally, BLCK Press LLC wrote in support of expanding
coverage.



Based on all of the files, records, and proceedings herein,
IT IS HEREBY ORDERED that the attached amendments to Minn. Gen. R.

Prac. 4.01 and 4.02(d)—(e) are prescribed and promulgated effective on January 1, 2024.

Dated: March 15, 2023 BY THE COURT:

‘ﬁj i %‘ " Q‘!Z
Lorie S. Gildea
Chief Justice



DISSENT
McKEIG, Justice (dissenting).

The changes to Minn. Gen. R. Prac. 4.01 and 4.02 clearly express a desire for camera
access in the courtroom in an effort to promote public confidence in Minnesota’s justice
system. This desire is understandable and important, but it is difficult to support expansion
of camera access in the courtroom when the practitioners who regularly encounter these
rules do not support expansion.

For example, The Minnesota District Judges Association noted in a written
comment to this court that it “strenuously object[s] to any modifications to Rule 4.02,” and
noted that “public defenders, prosecutors, victims’ organizations, The Minnesota County
Attorneys’ Association, The Minnesota Alliance on Crime, and The Minnesota Coalition
Against Sexual Assault” also all generally oppose changes to Rule 4.02. The Minnesota
District Judges Association explained that it has consistently, over the last 8 years,
reiterated its belief that the rule should not change because “[jJustice is best administered
on a case-by-case basis,” and district court judges should retain the ability to exercise their
discretion to determine if visual and audio coverage are appropriate.

Another area of concern is the tangential but tremendous impact increased camera
access could have on certain third parties—we also have no research on this topic. These
third parties could include victims® families, defendants’ families, and families of civil
litigants. Increased camera access in the courtroom could negatively impact these third
parties because, regardless of the type of case, the court process typically involves

disclosure of deeply personal, embarrassing, or hurtful details involving the parties to a
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case and their families. Despite these consequences, these third parties typically have no
autonomy over the information shared, but still must deal with the fallout from the sensitive
information’s disclosure. It is not difficult to imagine examples where increased camera
access could be challenging for these third parties. Consider the parent of an adult victim
in a sexual assault case being forced to publicly encounter, explain, and confront the
harrowing details of their child’s assault because the trial was livestreamed; or imagine the
child of a defendant who has to endure their parent being constantly vilified in the media,
or questions from classmates or co-workers about gruesome details from their parent’s
case. These examples highlight the potential burden third parties may experience; limiting
camera access in the courtroom could mitigate these burdens.

Another concern is the lack of information on how the rule changes may impact
communities of color. The committee chair, the Honorable Richard H. Kyle, Jr., spoke at
the public hearing and noted that there is minimal evidence or statistical data that discusses
whether expanding camera access in the courtroom will negatively impact defendants of
color. However, Judge Kyle noted that defense attorneys on the committee were concerned
about the rights of their clients, their clients being publicized without consent, and the
contribution to public misconception increased camera access may have. Judge Kyle
explained that there was great interest in Derek Chauvin’s Trial and many people found it
to be educational, providing transparency to legal proceedings. But the Chauvin trial, and
more recently Kimberly Potter’s trial, involved white defendants. We have essentially no
datato address how public perception would be impacted if those trials involved defendants

of color. Research shows that “White Americans overestimate the proportion of crime
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committed by people of color,” “associate people of color with criminality,” and “implicit
bias research has uncovered widespread and deep-seated tendencies among
whites—including criminal justice practitioners—to associate [people of color] with
criminality.” NAzGOL GHANDNOOSH, THE SENTENCING PROJECT, RACE AND
PUNISHMENT: RACIAL PERCEPTIONS OF CRIME AND SUPPORT FOR PUNITIVE POLICIES 3
(2014), https://www.sentencingproject.org/reports/race-and-punishment-racial-perceptions-of-
crime-and-support-for-punitive-policies/ (last visited Feb. 22, 2023). Also, “media outlets
reinforce the public’s racial misconceptions about crime” by “over-represent[ing] racial
minorities as crime suspects” and white people as victims. 1d. We also know people of
color are disparately punished by the American criminal justice system—Black and Latino
people account for “30% of the general population, [but] they account for 58% of the prison
population.” Id. at 4. Given these widely-held societal beliefs, it is imperative for our
court to obtain and consider data on how expanding access to cameras in the courtroom
would disparately impact communities of color because expanding access could exacerbate
these already prevalent issues.

Supporters of rule expansion consistently point to the Chauvin and Potter trials as
examples of how increased use of cameras in the courtroom are helpful for the public.
However, the Chauvin trial, alone, reportedly cost Hennepin County “about $3.7 million
for employee salaries, courthouse security, victims® services,” and other expenses. Derek
Chauvin Trial Cost Hennepin County $3.7M, CBS MINN. (July 17, 2021, 12:54 PM),

https://www.cbsnews.com/minnesota/news/derek-chauvin-trial-cost-hennepin-county-3-

7m/ (last visited Feb. 22, 2023) [order attachment]. This total included a “single largest
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https://www.sentencingproject.org/reports/race-and-punishment-racial-perceptions-of

expense” of $773,412 for added courthouse security—not including the cost of security
staffing. Id.

Moreover, the Fourth Judicial District and Hennepin County are unlike any other in
the State. The Fourth Judicial District only encompasses Hennepin County, but employs
63 judges, 13 referees, and 5 child support magistrates. MINNESOTA JUDICIAL BRANCH,
ANNUAL REPORT 2021, 19 (Apr. 2022),
https://www.mncourts.gov/mncourtsgov/media/P ublicationR eports/MJB -Annual-report-
2021.pdf (last visited Feb. 22, 2023) [order attachment]. The next most comparable
judicial district is the Tenth Judicial District, which encompasses 8 counties and employs
45 judges and 4 child support magistrates. Id. at 31. Statewide, there were 5,042,568 cases
filed from 2018 through 2022, 329,937 of which were major criminal cases. District Court
Case Data: Trends in Cases Filed, 2018 to 2022, All Judicial Districts, MINN. JuD.
BRANCH, https://www.mncourts.gov/Help-Topics/Court-Statistics/District-Court-
Filings.aspx (last visited Feb. 27, 2023) [order attachment]. Of those numbers, 1,864,564
(37%) of the total cases filed and 65,396 (19.8%) of the major crime cases filed from 2018
through 2022 were filed in the Fourth Judicial District. District Court Case Data: Trends
in Cases Filed, 2018 to 2022, Fourth Judicial District, MINN. JuD.
BRANCH, https://www.mncourts.gov/Help-Topics/Court-Statistics/District-Court-
Filings.aspx (last visited Feb. 27, 2023) [order attachment]. At the end of 2022’s fiscal
year, the Fourth Judicial District’s current budget was $49,738,000, and the total projected
expenditures for fiscal year 2022 was $46,758,112. The next closest district, again, is the

Tenth Judicial District, which had a current budget of $30,835,300, and total projected
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expenditures of $29,241,485 for fiscal year 2022. MINNESOTA JUDICIAL BRANCH,
JuDICIAL COUNCIL END OF FISCAL YEAR (CLOSING) FINANCIAL UPDATE — FY 2022 AS OF
AUGUST 19, 2022, 6 (Aug. 19, 2022) [order attachment].

Thus, the Fourth Judicial District and Hennepin County are unique in the time,
staffing, and monetary resources they have available. They likely have the most resources
to navigate the challenges that come with expanding camera access in the courtroom. We
have no research on how this rule change could impact other counties and districts in
Minnesota. It stands to reason that if those districts and counties have fewer staffing and
monetary resources than the Fourth Judicial District and Hennepin County, this rule
expansion could hinder the expedient administration of justice in those counties and
districts.

Increasing transparency and public confidence in the justice system are both
legitimate and compelling interests. These interests, however, do not have to be vindicated
by expanding camera access in the courtroom, especially given the lack of data on the
impact this change could have for the various reasons stated above and the lack of support
for expansion of camera access by judges, prosecutors, the defense bar, and victim

advocates. For these reasons, | respectfully dissent.
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AMENDMENTS TO THE GENERAL RULES OF PRACTICE FOR THE DISTRICT
COURTS

[Note: in the following amendments, deletions are indicated by a line drawn through the text,
and additions are indicated by a line drawn under the text.]

Rule 4.01 General Rule

Exceptas set forth in this rule, no visual or audio recordings, except the recording made as
the official court record, shall be taken in any courtroom, area of a courthouse where courtrooms
are located, or other area designated by order of the chief judge made available in the office of the
court administrator in the county, during a trial or hearing of any case or special proceeding
incidentto a trial or hearing, or in connection with any grand jury proceedings. Visual coverage
or recording includes film, video, livestreaming, and still photography. For purposes of this rule,
a hearing held remotely using video technology is not considered livestreaming and any recording
or broadcastingof such hearings is prohibited unless specifically authorized by the presiding judge.

This rule may be superseded by specific rules of the Minnesota Supreme Court relating to
use of cameras in the courtroom for courtroom security purposes, for use of video or audio
recording of proceedings to create the official recording of the case, or for interactive video
hearings pursuant to rule or order of the supreme court. This Rule 4 does not supersede the
provisions of the Minnesota Rules of Public Accessto Records of the Judicial Branch.

Rule 4.02 Exceptions

**k*k

(d) In criminal proceedings occurring before a guilty plea has been accepted or a guilty verdict

has been returned, a judge may authorize;with-the-consentofalparties - writing-ormade-on-the

recordpriorto-the commencementofthetrial; the visual or audio recording and reproduction of
approprate-ceurttrial proceedings unless there is a substantial likelihood that coverage would

expose any victim, or witness who may testify at trial, to harm, threats of harm, or intimidation.
To determine whether to grant a request for visual or audio recording and reproduction, the
presiding judge may consider any relevant factors, including but not limited to (1) the positions of
the parties and wishes of the victim(s); (2) the level of public interest in the trial; (3) the necessity
of coverage to safequard the defendant’s right to a public trial or the public’s right of access to
criminal trials; (4) the existence of security issues, courtroom or courthouse facility limitations, or
public health concerns that would merit restricting observers from the physical courtroom;
(5) courtroom or courthouse facility limitations that would render coverage impractical; (6) the
positive or negative impact of recording and reproduction on the dignity and decorum of the trial
proceedings; and (7) the effect of recording and reproduction on transparency, public education,
and public trust and confidence in the proceeding or the judicial system. Coverage under this
paragraph is subject to the following limitations:




(1) There shall be no visual or audio coverage efduring voir dire, and no visual or audio
coverage of jurors atany time during the trial+reludingvoidire or at any time when
the name or identity of a juror could be revealed such as the polling of the jury.

(i)  There shall be no visual or audio coverage of any witness, victim, or defendant who is
a minor at the time of trial. There shall be no visual or audio coverage of any adult
witness or adultvictim who objects thereto in writing or on the record before testifying.

(iii)  Visual or audio coverage of judicial proceedings shall be limited to proceedings
conducted within the courtroom, and shall not extend to activities or events
substantially related to judicial proceedings that occur in other areas of the court
building.

(iv)  There shall be no visual or audio coverage within the courtroom during recesses or at
any other time the trial judge is not present and presiding.

(V)  PrecedingorduringajurytraktThere shall be no visual or audio coverage of-hearinrgs
thattake-place-outside-thepresenceofthejury any pretrial proceedings, including but

not limited to bail hearings, arraignment, pretrial or omnibus hearings, motions in
limine or any other proceedings prior to the jury being sworn, or any hearings that take

place outside the presence of the jury. Mheui—h#uﬁng#r&genemny—ef—the—fepegemg

(vi)  Novisual or audio coverage is permitted in cases involving charges under Minn. Stat.
88 609.293-.352, 609.185(a)(2), 609.365, 617.241,617.246,0r 617.247; orin cases in
which a victim is a family or household member as defined in Minn. Stat. § 518B.01,
subd. 2(b), and the charges include an offense listed in Minn. Stat. 8 609.02, subd. 16,
unless the victim(s) is an adult and makes a request in writing or on the record asking
the judge to allow coverage.
In any court order authorizing visual or audio coverage of trial proceedings, the judge may include
any otherrestrictions on coverage in the judge’sdiscretion, includingbut not limited to restrictions
on the coverage of certain parties, witnesses, or other participants, or graphic or emotionally
disturbing or otherwise sensitive exhibits.

(e) In criminal proceedings occurring after a guilty plea has been accepted or a guilty verdict
returned, a judge must, absent good cause, allow visual or audio coverage. The fact thata guilty
plea will be accepted or a guilty verdict returned at the same hearing when sentencing will occur
is not a basis to deny coverage of a sentencing proceeding. The consent of the parties is not
required for coverage under this paragraph and lack of consentisnotgood cause to deny coverage.
To determine whether there is good cause to prohibit coverage of the proceeding, or any part of it,
the judge must consider (1) the privacy, safety, and well-being of the victim(s), defendant,
participants, or other interested persons; (2) the likelihood that coverage will detract from the
dignity of the proceeding; (3) the physical facilities of the court; and; (4) the fair administration of
justice. Coverage under this paragraph is subject to the following limitations:

0] No visual or audio coverage is permitted whenajury-ispresentineludingforof jurors

at hearings to determine whether there are aggravating factors that would support an




upward departure under the sentencing guidelines-erhewpretrialandtrialproceedings
el o a e e ert e s e,

(i)  NeVisual and audio coverage is not permitted at any proceeding held in a treatment
court, including drug courts, mental health courts, veterans courts, and DWI courts
except if participants are nearing graduation and consent to visual and audio coverage,
in which case coverage may be permitted for purposes of producingvideos or materials
for promotional, educational, or stories in the public interest.

(iii)  No visual or audio coverage is permitted in cases involving charges efunder Minn.
Stat. 88 609.293-.352 or 609.185(a)(2),609.365, 617.241,617.246, 0r 617.247; or in
any case in which a victim is a family or household member as defined in Minn. Stat.
8§ 518B.01, subd. 2(b), andthe chargesincludean offenselisted in Minn. Stat. 8§ 609.02,
subd. 16, unlessthe victim(s) isan adultand makes arequestin writing or on the record
asking the judge to allow coverage.

(iv)  No visual or audio coverage is permitted of a victim, as defined in Minn. Stat.
8611A.01(b), ora person giving a statement on behalf of the victim as the victim’s
proxy, unless the victim is_an adult at the time of sentencing, and the adult victim, or
when applicable the adult victim’s proxy, affirmatively acknowledges and agrees in
writing before-testifying to the proposed coverage.

(V) Visual or audio coverage must be limited to proceedings conducted within the
courtroom, and shall not extend to activities or events substantially related to judicial
proceedings that occur in other areas of the court building.

(vi)  No visual or audio coverage within the courtroom is permitted during recesses or at
any other time the trial judge is not present and presiding.

Effective date is January 1, 2024.





































































































































































































