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COURT SERVICES DIVISION

STATE COURT ADMINISTRATOR’S OFFICE

25 Rev. Dr. Martin Luther King, Jr. Blvd.


Saint Paul, Minnesota 55155


Phone:  651-297-7587


MEMORANDUM

TO:
General Rules Committee

Michael Johnson, Senior Staff Attorney

FROM:
Deanna J. Dohrmann, Staff Attorney

Jodie Metcalf, Manager / Magistrate
DATE:
March 7, 2008
SUBJECT:
Revised proposal of amendments to General Rules of Practice, Title IV, Rules of 
Family Court Procedure, Part B – Expedited Child Support Process
By memorandum dated July 23, 2007, Jodie Metcalf, Manager / Magistrate and Deanna Dohrmann, Staff Attorney, both with Court Services, Family Services Unit, recommended changes to the Rules of the Expedited Child Support Process.  The General Rules Committee reviewed these changes, which included technical amendments and modest substantive amendments, and recommended these changes to the Supreme Court in its report filed November 6, 2007.  
The Department of Human Services Child Support Enforcement Division and Anoka County Attorney’s Office submitted public comments that raised additional issues regarding the expedited process rules and the effective date.  In the Order Promulgating Amendments to the General Rules of Practice for the District Court, the Supreme Court ordered the State Court Administrator’s Office Child Support Magistrate staff to work with Minnesota Department of Human Services Child Support Enforcement Division, the Anoka County Attorney’s Office, and other interested individuals to resolve outstanding issues regarding expedited process rules and submit a revised proposal to the advisory committee.
A work group of interested individuals was formed and met on February 5, 2008.  The members of that work group are as follows:  Susan Hanstad, Hennepin County Attorney’s Office; Bethany Fountain Lindberg, Anoka County Attorney’s Office; Mark Ponsolle, Ramsey County Attorney’s Office; Melissa Rossow, Ramsey County Attorney’s Office; Carolyn Schworer, Department of Human Services Child Support Enforcement; Matt Tubridy, Department of Human Services Child Support Enforcement; Jodie Metcalf, Court Services Division; and Deanna Dohrmann, Court Services Division.  The items discussed included the effective date for the amendments, replacing the term “county agency” with “public authority”, amending Rule 370.03 to require personal service on the party who is receiving child support services from the county, and amending Rule 368 to allow automatic removal of a child support magistrate.  The last two items were raised by Anoka County Attorney’s Office in its public comments filed December 17, 2007 and not part of the proposed amendments to this Committee by memorandum dated July 23, 2007.
Time Frame for Implementation
Department of Human Services, Child Support Enforcement Division (CSED), raised concerns regarding time frames for implementation.  CSED representatives had no objection to proposed changes to the rules that modify time frames for service of pleadings and responses.  However, as stated in its comments to the Supreme Court dated December 13, 2007, programming changes to its statewide computer and data base system must be made to accommodate the time frame changes in the rules and CSED expressed concern with having enough time to make those program changes and communicating those changes to end users before implementation of the amended rules.  Furthermore, the proposed amendment to Rule 370.03 which would require personal service on all parties would likely have a significant budgetary impact on both CSED and the counties in implementing the requirement.  In a follow up letter to Jodie Metcalf, CSED expressed its intent to submit a Minority Report to the Advisory Committee addressing this issue.  CSED members also stated that both the removal issue and personal service issue involve substantive changes, and questioned the likelihood of a public hearing being held, and how this may impact implementation of the amended rules.
County Agency v Public Authority
CSED’s written comments to the Supreme Court dated December 13, 2007 detailed its concerns with replacing the term “county agency” with the term “public authority.”  After little discussion, the members unanimously agreed there was no basis to change the term “county agency” as it is currently used throughout the expedited rules.
Personal service on party receiving child support services
Work group members discussed due process concerns regarding Rule 370.03, which currently allows the public authority to serve the party who receives child support services by mail for actions to establish child support.  Under current law, an Obligee / custodial parent may now have a financial obligation that can be enforced against the Obligee / custodial parent.  Prior law did not authorize enforcement of any financial obligation against an Obligee / custodial parent.  Allowing counties to use mail service in this limited situation provided a financial savings, including savings with staff time and other resources.  

A consensus of the work group members agreed that personal service is necessary but raised concerns about the financial impact to the counties.  One member reported that their county uses the waiver of personal service and has been very effective.  Another member asked whether a rule could be drafted that would account for both scenarios – if an Obligee were to have an obligation, then personal service required, if not, then mail service sufficient.  A member stated that unfortunately situations were too fluid –things changed so often from service to the hearing date and trying to accommodate for those changes in a rule did not seem feasible.  Members decided a rule change was necessary to assure due process safeguards, yet very concerned as to the financial impact this will have on CSED and the counties.  It is anticipated that other County Attorneys may submit comments regarding this proposed rule change.
Notice to Remove
The Expedited Child Support Rules Committee decided to disallow automatic removal of a child support magistrate in order to keep matters more efficient.  Many of the counties in outstate Minnesota only have a child support calendar once a month and typically only one magistrate in a county on an expedited process calendar day.  If a magistrate could be removed without cause, it could create an unduly long delay before another calendar date and/or magistrate is available.  The Expedited Child Support Process Advisory Committee believed that the rules were drafted in a manner that contained appropriate checks and balances so that there would be no need for an automatic right to remove.  The chief judge would be available to oversee these matters, parties had the right to file motions for review, or see appellate review.  In its comments to this Advisory Committee dated December 13, 2007, Anoka County Attorney’s Office proposed changes to the removal rule.  Other members of the work group agreed that automatic removal is more efficient, more cost effective, and more user friendly.  It was also expressed that the chief judge of the district simply does not have time to review requests to remove under the current process.  One Court Services member expressed concerns that cases may languish in the smaller counties where a substitute magistrate or judge will not be readily available, thus compromising time lines, and also stressed that the rule should not be used to address personality conflicts between magistrates and county attorneys.  There were concerns that some counties may use this process without really weighing the consequences.  Another member acknowledged the impact removal has on its cases and the affect on its calendars, but still use it when they really feel it is necessary.  Other members shared that smaller counties who choose to use removal do so at their own demise, as it could jeopardize their reputation and it was their belief that people would not abuse it, as there is too much at stake.  The consensus of the work group is to amend the rule to allow automatic removal and recommend the proposed language that Anoka County Attorney’s Office submitted in its comments to the Supreme Court. The one member from Court Services added that she would most likely submit a Minority Report in opposition to this proposed rule change, as it may negatively impact timelines and lead to other unintended consequences.
Proposed Technical Amendments
Rule 352.01(f) – replace section 518.6111 with section 518A.53.
Rule 354.03 – rule should be amended to include reference to “Columbus Day” as a legal holiday, given the recent decision of Commandeur LLC v. Howard Hartry, Inc., 724 N.W. 2d 508 (Minn. 2006).  

Rule 355.02, subd. 1(b) and subd. 2 – replace section 518.5513 with section 518A.46.
Rule 369.02, subd. 3 – replace section 518.5513, subd. 2(c) with section 518A.46, subd. 2(c).
Rule 370.02, subd. 3(b) and Advisory Committee Comment – replace section 518.5513, subd. 3(a) with section 518A.46, subd. 3(a).
Rule 371.02, subd. 3 and Advisory Committee Comment – replace section 518.551, subd. 3(a) with section 518A.46, subd. 3(a).
Rule 372.02, subd. 3 and Advisory Committee Comment - replace section 518.551, subd. 3(a) with section 518A.46, subd. 3(a).

Proposed Substantive Amendments for Expedited Process Rules

Rule 352 – Definitions.  Chapter 518A added a definition for “basic support”, and amended the definitions of “child support.”  The rules should support the new terminology as used in the statutory language and be amended accordingly.  Maintaining the alphabetical order of the definitions requires that some definitions are re-numbered to other paragraphs.

Rule 352.01(b) – new paragraph added that defines “child support” as basic support, child care support, and medical support.  Under the new law medical support is defined to include the obligation to carry health care coverage, costs for health care coverage, and unreimbursed and uninsured medical expenses.       

Rule 352.01(l) – Delete this paragraph.  Most of the language in paragraph (l) (“support”) will now appear in paragraph (b).  
Rule 361.  Discovery

Rule 361.02, subd. 1 – add language to include that a party, upon request, must provide written verification of voluntary support payments made for “joint” children, and court-ordered obligations for “nonjoint” children and spousal maintenance obligations.   Language is amended to reflect new terminology regarding medical support.  
Rule 363.  Default
Rule 363.04 – the last paragraph provides that if a revised default order raises new issues beyond the scope of the complaint or motion, amended pleadings shall be served and filed pursuant to Rules 370.06 and 372.06.  Rules 370.06 and 372.06 state “At any time up to 10 days before a scheduled hearing, the initiating party may serve and file amended pleadings.  If no hearing date has been scheduled, the initiating party may serve and file amended pleadings within the time remaining for response.”

These time frames listed in Rules 370.06 and 372.06 for filing amended pleadings have long expired by the time a proposed default order is submitted to the magistrate for review and approval.  Rule 363.04 should be clarified to include an appropriate time frame for serving and filing amended pleadings when a revised order raises new issues beyond the scope of the complaint or motion.  Adding a time frame of 10 days for the initiating party to serve and file amended pleadings and a 10 day response time will provide adequate time for parties to submit amended pleadings and keeps the matter expedited.  

Rule 368.  Removal of a Particular Child Support Magistrate

Rule 368.01, subd. 1 – delete this subdivision entirely.  Add new language that mirrors MRCP Rule 63.03.  Subdivision 1 will contain language that addresses the procedure for providing notice of removal and subdivision 2 will contain language that addresses the procedure for removal for cause.  
Rule 370.  Establishment of Support Proceedings
Rule 370.03, subd. 2 – delete the last sentence that allows the county agency to serve the party  who is receiving assistance from the county or who has applied for child support services from the county to be served by any means permitted.  Fundamental due process requires personal service upon potential obligors and the new child support laws makes both parents potential obligors.  
Rule 370.04, subd. 2 – conflicts with Rule 370.05, subd. 2 regarding the filing time frame for a response / answer when no hearing date in the Summons.  This rule requires filing of an answer or request for hearing form within 14 days from service of the summons, yet Rule 370.05, subd. 2(b) requires service and filing of a response within 20 days from service of the summons and complaint.  Rule 370.04, subd. 2 should be changed to be consistent with Rule 370.05, subd. 2.
Rule 371.  Parentage Actions
Rule 371.04, subd. 1 – Rule 371.02 sets forth the requirement that the summons must contain a hearing date and that all parties shall appear at the hearing.  The Expedited Process does not allow paternity actions to proceed under the default process set out in Rule 363.  Therefore, the language “or, if no hearing is scheduled, within fourteen (14) days from the date the last party was served,” should be deleted.  

Rule 371.05, subd. 1 – the response time in the current rule is 14 days, which is different from standard response / answer time frames in other civil matters, including parentage actions heard in district court – see MRCP 12.01.  Proposal is to change the response time frame to 20 days to be consistent with other court rules and with the time frame for establishment actions in the Expedited Process.  (Rule 370.05).
Rule 372.  Motions to Modify, Motions to Set Support, and Other Matters
Rule 372.01, subd. 2 – Rule 372.01, subdivision 1 provides that only motions to modify support and motions to set support can proceed under the default process as set forth in Rule 363.  Any other motion that comes before the child support magistrate follows standard motion practice and the notice of motion and motion must contain a hearing date.  Subdivision 2 is not clear that a hearing is required on all other motions that come before a child support magistrate.  Adding language that service shall be made at least 14 days before the scheduled hearing will help clarify that a hearing is required for all other motions.

Rule 372.05, subd. 2(a) - does not list a time frame for when a non-initiating party must return the request for hearing form to the initiating party.  Re-write the rule to move the time frame of 14 days to be in the first sentence and delete it in 2(b).  This will clarify that the non-initiating party must do one of two things within 14 days from service of the motion.
Rule 377.  Procedure on a Motion to Correct Clerical Mistakes, Motion for Review, or Combined Motion
Rule 377.09, subd. 1 – last paragraph does not adequately address when the record closes when a Motion to Correct Clerical is filed and no response or anything else is filed.  A MCC can be filed anytime, which means well past the 46th day after service of the notice of filing.

Rule 377.09, subd. 2(b) – language of this rule creates a conflict on the nature of review by the district court.  The Appellate Court, in an unpublished opinion, Jones v. Simmons, A05-1325 (5-16-06) stated: “Although the language of the rule providing for “independent review” and then for deference to the findings and order creates a conflict on the nature of that review, case law has consistently stated that the CSM’s decision is subject to de novo review by the district court.” The rule should be amended to change the “shall” to a “may” and create a separate sentence, eliminating the inconsistency in the rule and clarify the scope of review by the district court.  
Rule 379.  Forms
Rule 379.05 – in September 2001, Rule 301 was amended to provide a list of family court rules exempted from the expedited process.  Rule 379.05 is redundant and should be deleted to avoid confusion.      
�








6

