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The 4th Judicial District (Hennepin County) for the State of Minnesota is committed to reducing the acrimony, delay, and expense commonly associated with family court proceedings.  The emotionally charged nature of cases at the Family Justice Center in Minneapolis reflects that citizens are highly invested in what is at issue – their children, their property, and their finances.  The adversarial court process is not well-suited to the resolution of family cases because it exacerbates the sense that citizens have lost control over what means most to them.  It is often said that in family court, there are no winners – and that often is especially true for children who bear the strain of ongoing parental conflict and depleted household resources. The inherent shortcomings of the standard litigation process are magnified by the volume of family court filings.  More than 10,000 cases are adjudicated annually by the 14 judicial officers of the family court bench of the 4th Judicial District.  Nevertheless, thanks to the Early Case Management/ Early Neutral Evaluation (“ECM/ENE”) program, the qualitative court experience for parents and children in Hennepin County has improved markedly during the past 7 years.  The outcomes generated by ECM/ENE have been so significant that the Minnesota Judicial Council designated the initiative as a priority within the strategic plan for the statewide judiciary.  Judicial Districts are encouraged to tailor the model to meet their local resources, needs, and practice preferences.  Branch leadership recognizes that a ‘one size fits all approach’ is not practical given the rural, urban, demographic, and socioeconomic differences across the State.

The Origin of ECM and ENE in Hennepin County, Minnesota

In 2001, the Program Committee at the Hennepin County Family Court Services Division (“Family Court Services”) determined that an alternative to full custody evaluations was necessary to better serve children, families, and the court.  Early Neutral Evaluation was enumerated as an Alternative Dispute Resolution process within Rule 114 of the General Rules of Practice for the District Courts of Minnesota, but ENE was not being utilized on family case types by any court or court services department in Minnesota.  At the same time, the family court bench of the 4th Judicial District was developing a model of Early Case Management.[footnoteRef:1] The Bench and Family Court Services have a long-standing cooperative working relationship, and quickly realized that ECM and ENE could be complimentary if implemented in tandem as a systemic reform.  The Bench helped to shape the design and implementation plan for the ENE process, and Family Court Services assisted the Bench as it refined the ECM model.  The close partnership was instrumental to gaining the acceptance of family law practitioners. The SENE and FENE programs are offered as one component of the court’s 5-pronged Early Case Management Model.  [1: © October 16, 2009.  Permission to reprint may be obtained by contacting the authors at tanja.manrique@courts.state.mn.us and james.goetz@co.hennepin.mn.us 
 Former family court Presiding Judges Charles A. Porter and James T. Swenson were instrumental in the development of ECM and ENE.] 


ENE’s initially were implemented as a pilot project involving a few judicial officers and teams within Family Court Services.  Regular meetings involving the Bench, Bar leadership, and Family Court Services occurred to evaluate implementation and make appropriate adjustments.  The pilot project was successful, and eventually ECM/ENE was utilized by the entire Bench and professional staff at Family Court Services.  

After approximately two years, the Bar leaders sought support from the Bench for the development of an ENE program to address marital estate and financial issues. An ad hoc Bench and Bar Financial ENE steering committee was designated and within a year the Financial ENE pilot was launched with a select group of judicial officers and a roster of private sector FENE evaluators comprised of attorneys and C.P.A.’s. [footnoteRef:2]  Today, the Family Court Services Division continues to provide the vast majority of Social ENE services in the 4th Judicial District, while FENE is provided by the private sector professionals on the FENE roster.[footnoteRef:3]   [2:  This article addresses the FENE process in general, while emphasizing ECM and SENE because the authors initially presented this material as a comparison to the Colorado Child and Family Investigator process during the 2009 Association of Family and Conciliation Courts’ Regional Training Conference, Interventions for Family Conflict: Stacking the Odds in Favor of Children, November 5-7, 2009, in Reno, Nevada.  ]  [3:  So many attorneys and custody professionals have attended training during the past few years that the supply of ENE providers in the 4th District currently exceeds demand.  The evaluators have begun to branch out by offering their services in other areas of Minnesota, thereby enhancing the viability of the ECM/ENE expansion effort.] 


To support pilot formation throughout Minnesota, a Statewide ECM/ENE Steering Committee was established in 2008.  The Statewide Steering Committee meets quarterly, oversees expansion efforts, and provides three days of ECM/SENE/FENE training for evaluators and judges.  Representatives from the 4th District Family Court, the Family Court Services Division, and the FENE steering committee are the Lead Trainers.[footnoteRef:4]  The work of the Statewide Steering Committee is supported by a grant from the State Justice Institute.    [4:  Judge Manrique is the current Presiding Judge of the 4th District family court, Lead Judge on the statewide ECM/ENE initiative, and co-chair of the Statewide Steering Committee with the Honorable Robert Benson.  James Goetz and Jennifer Rojer of FCS are the Lead SENE Trainers.  The Lead FENE Trainers are Family Court Referee Kevin McGrath, Suzanne Remington, Esq., Susan Rhode, Esq., Steve Schmidt, Esq., Ben Henschel, Esq., Dan Goldberg, Esq., and Dax Stoner, C.P.A. ] 


The Minnesota ECM Model

Early Case Management is a 5-pronged model which requires intensive judicial involvement very early in the litigation to tailor a case management plan and, in many cases, facilitate an expedited settlement:  

Initial Case Management Conference. Within 3 weeks of case filing, the parties and lawyers appear before their judge for an Initial Case Management Conference (ICMC).  Service of formal discovery or motions is prohibited in advance of the ICMC, which helps to maintain a level field and ensure that parties are not unduly entrenched before the judge has the opportunity to address them at the ICMC.

Preliminary Data Sheets. To assist the judge in preparing for the ICMC, the parties submit two page Preliminary Data Sheets.  The documents are not filed, but rather are deemed informal submission not to be made part of the record.  The parties merely provide basic information as to employment and earnings, children’s names and ages,  real property addresses, an overview of debts and monthly budgets, case numbers for any related filings (e.g. domestic abuse Order for Protection, or juvenile court actions), and whether any stipulations already have been negotiated.

The Judicial “Pitch.” The ICMC is focused on identification of the major issues in dispute, and the judge speaks candidly about the choices available for resolution on each issue. The focus of the “Pitch” differs depending upon the particular issues and dynamics between the parties. Parties are made to understand that if they elect the standard litigation path, the process may require nearly a year and likely will cost tens of thousands of dollars in attorney, expert, and evaluation fees.  For cases involving custody, the judge conveys that there is overwhelming research supporting the proposition that children fare better when parents negotiate.  Parents are reminded that they should be the experts on how to structure schedules so that their children’s best interests are prioritized.  The judge also ensures the parents understand that agreements beget agreements, such that parents are less likely to embark upon post-decree litigation if they successfully negotiate custody and parenting time in the first instance. When parties become aware of these realities, most will candidly express preference for an expedited path to resolution.  

Stipulated, Tailored Case Management Plans. After the Pitch, the judge engages the parties and counsel to develop a stipulated case management plan tailored to the specific issues of the case:

· The judge should be mindful of whether each case might be ripe for settlement at the ICMC.  Where parties have limited assets, reasonable debt, and spousal maintenance is not at issue, it is surprising how often the case can be settled at the ICMC after the judge inquires whether the parties are highly motivated to resolve their case in just one hearing.  
· The ICMC dialogue addresses the possibility of stipulations as to neutral experts; it is now uncommon to have a ‘battle of the experts’ in the 4th District family court.  Many parents elect referral to SENE or FENE; highly motivated parents may elect referral to both programs with the understanding that success in each will result in case resolution within 90 days of the ICMC.  It is critically important for the judge to emphasize that ENE is a voluntary, confidential, expedited ADR process.  When ENE is selected, discovery is suspended except to the extent it is deemed necessary by the ENE evaluator.  Even when parties do not elect referral to ENE, they usually stipulate to retain a neutral expert to complete full evaluations.
· When parties elect ENE referral, they usually also stipulate to temporary financial issues – thereby obviating the need for temporary relief hearings.  If such stipulations are not arrived at during the ICMC, counsel often agree to continue negotiating for a short, defined period of time and then either submit a stipulated order as to temporary relief or a letter brief of limited page length with a request for court adjudication without further hearing.
· If ENE is not elected, a decision is made as to whether discovery will be formal or informal; informal discovery has become the preferred mode of exchange.  Subsequent discovery disputes usually are resolved via telephone conference between the court and counsel; discovery motion practice is nearly extinct.

Ensuring Continued Case Management. The ICMC ends with the scheduling of the next court contact.  An in-court hearing is not set automatically.  Parties are given the choice of a telephone conference, letter submission as to progress made on discovery or other case management stipulations, or in-court review hearing or pretrial conference.  Most court contacts are set to occur within 45-60 days after the ICMC.  For ECM to yield settlements, the court must be accessible to triage case plan implementation disputes which may arise during the first 30-120 days after the ICMC.  The average time to disposition for dissolution actions in the 4th Judicial District is now 5.7 months – the most expeditious within the Branch. 

Key Aspects of the ENE Program

Early Neutral Evaluation is a voluntary, confidential, high quality, affordable, prompt, evaluative ADR process focused on generating durable settlements.  ENE is not mediation; it is a qualitatively different form of ADR.
Voluntary Referral.  ENE will only generate successful outcomes if it is a voluntary process selected by the parties. The quick timeline of ENE so soon after filing and the ICMC, and before any discovery is completed, is only appropriate if parties are fully informed about their ADR and case management options and they elect to pursue ENE.  ENE is not the appropriate ADR process for all cases.  
Confidentiality. A central tenet of ENE is that it is a confidential process, with only a few exceptions.  Any exceptions are noted in a confidentiality agreement which the clients review and sign.  Information gained in ENE is not discoverable. The evaluators cannot be deposed and cannot testify in any subsequent court hearing. An ENE team member cannot conduct a subsequent custody or parenting time evaluation in the matter, or share their impressions with a subsequent evaluator.

Highly Qualified Evaluators. The evaluators must be seasoned professionals, able to gather relevant information efficiently and quickly ascertain the merits and weaknesses of each party’s case. The gravitas of the evaluative opinion as to the likely outcome of a full evaluation is a key component of the program’s success.  These candid, credible, quick evaluative opinions provide the reality check and impetus for settlements in cases where the parties are mutually interested in avoiding the full purview of contested litigation. 
A successful ENE will consider all relevant issues.  The likelihood of achieving a settlement is significantly reduced if the ENE does not specifically address those issues which each side deems relevant and important.  The art to the process is to identify and separate significant issues from cursory issues.  Parties, their attorneys, and the ENE team must reach consensus of the relevant issues.  All issues deemed to be relevant merit attention and should be addressed. Timing is an important factor in determining relevancy.  Some issues may seem relevant but are not yet ripe, such as the determination of school site selection before it is known which school district each party will reside in after the dissolution. 
 
Male/Female SENE Teams.  The SENE program provides a gender-neutral forum in that one man and one woman from FCS are assigned as a team for each case and they conduct all meetings jointly. The male-female composition of the team is crucial so as to alleviate parental concerns about gender bias on custody issues in the family court system.  By utilizing a dual gendered approach, teams can be paired so as to ensure the full range of necessary skill sets will be available on a particular case.  The team models how to constructively communicate, problem solve, speak respectfully and normalize differences of opinion while addressing difficult issues.  The dual gendered team delivers a qualitatively enhanced evaluative opinion because they merge perspectives and thereby inject a more comprehensive and holistic view of the case.  The team is better equipped to deliver creative options for settlement.  The team approach enhances the ability to track the often complicated dynamics of the session. When one member is speaking, the other can collect their thoughts or observe the parents’ non-verbal communication or dynamics between the attorneys; these observations often provide cues as to how to structure subsequent aspects of the session.  The team can make strategic decisions regarding which member should say what to whom while delivering the evaluative opinion and making recommendations; this can be critical to how the parties react to the feedback. 
For FENE, the bar persuaded the bench that only one evaluator is necessary because gender bias relative to financial or marital estate issues is not a prevalent concern in the 4th Judicial District.  To the extent that one party may have such concerns, it bears noting that the FENE evaluator selection process is by stipulation and so the concerned party may hold firm on the need to select an evaluator of the preferred gender.  If parties agree upon referral to FENE but cannot agree upon the evaluator to be appointed, they usually defer to the court’s judgment on the selection decision.  
Timing. The first ENE meeting occurs within 10-14 days of the ICMC.  SENE cases usually are completed within 30 days, whereas FENE cases require approximately 60 days from the ICMC.  Both parties and counsel of record, if any, must appear.  Many SENE’s are completed in one, three to four hour session. In contrast, the average time for completion of a full custody evaluation by FCS is 45 evaluator hours and 4-5 months.  Most FENE’s are completed in less than six hours.  Others require additional sessions, securing evaluations and collateral information. Some SENE and FENE cases are rather straightforward, whereas other cases include more issues and will be better addressed in a multi-session format.  The ENE process can be tailored to meet specific case dynamics.  As the complexity of issues entrusted to the ENE process has evolved, the bench and evaluators have worked to refine the ENE process.[footnoteRef:5]   [5:  Extended SENE’s also may be conducted with the Court’s approval, as long as there is a consensus amongst the team, the parties, and the attorneys that this is the preferred option to resolve the case.  In extended SENEs, a firm timeline is not established, but rather the Court entrusts case management to the ENE team and the parties.  The Extended ENE model is an evolving project made possible by the long-standing working rapport of the 4th Judicial District Family Bench and Family Court Services Department.  In the FENE program, it is possible to obtain an extension from the standard completion date, for good cause shown, but continuance orders rarely are requested.  
] 


Expectation of Success. The overall settlement rate for the SENE program is 74%.  More than 3,000 cases have been referred to SENE at Family Court Services during the past 6 years.  In 2009, FCS will receive over 500 referrals.  The popularity of SENE cannot be overstated; SENE now comprises nearly 75% of the total referrals for service at FCS.  As for FENE, the overall settlement rate is 68%.  More than 350 cases have been referred during the past 5 years.  The average time expended per case is less than 6 hours. The average time to resolution is 58 days from the ICMC.  
Financial, Emotional, and Public Resource Savings.  Affordability is important because many of the cases suitable for referral to ENE involve parties who do not want and cannot pay for the full measure of due process required by the adversarial process.  The case disposition statistics of ECM/ENE yield substantial litigation and emotional savings for the parties.  Furthermore, court time which otherwise would have been spent on motion hearings, pretrial conferences, and trials is conserved and available for cases which require full litigation. 
There are many different ENE payment structures in place throughout the Minnesota SENE and FENE pilots.  Pilot steering committees set the fee structures.  Some pilots adopt a sliding fee scale linked to the parties’ combined gross annual income, and in those pilots the scale slides down to zero and tops out at $200-300/hour.  Other pilots adopt a flat rate for service, regardless of the number of hours expended.  Some pilots adopt a modified structure of flat rate for a set number of hours and market rate for time spent thereafter.  Some pilots adopt a purely market based rate structure.  
The 4th Judicial District has been fortunate to be able to offer SENE at no charge from 2001-2009 because the Family Court Services Division is funded by the county board; FCS management reallocated FTE resources from time intensive custody evaluations to service the increasing demand for SENE.  However, the SENE program for 2010 likely will include a sliding fee scale, in response to budgetary constraints affecting all departments of Hennepin County government.  As noted, the FENE program for the 4th Judicial District is offered by private sector professionals on a sliding fee scale linked to the parties’ combined annual gross income.  The total fee per case (not per party) average is just under $950.00.  FENE is a good value for parties, especially given the complicated nature of the issues referred (e.g. amount and duration of spousal maintenance, valuation and division of marital assets and debts, child support, and the enforceability of antenuptial agreements, etc.)  
The SENE and FENE Process

Referral and Intake. Referral to ENE is only available from the ICMC.  Referral thereafter would not be early in the litigation.  The ENE appointment date must be mutually convenient to parties.  Counsel of record must attend.  The ENE should occur within 10-14 days after ICMC.  The “Pitch” is forgotten if too much time lapses.  

Introductory Phase. Evaluator(s) set the stage by thoroughly explaining the ENE process and protocols.  Goals are stated.  Data privacy is addressed.  Inquiry made as to any preliminary stipulations already in place.  At SENE, focus shifts to children.  In FENE, the focus shifts to financial issues; informal discovery scope and expedited production timelines formulated.

Evaluative Phase. Each client presents their ‘story.’  Evaluators ensure equal, uninterrupted ‘story’ time for each party.  Each client is given time to respond to the other.  Evaluator(s) ask questions to clarify issues, isolate factors driving the dispute, and obtain information necessary to formulate evaluative opinion.  Evaluator must have requisite command of germane statute and case law to formulate credible evaluative opinion.

SENE Consultation Phase. Team consults privately to trade impressions, determine whether more information is necessary to provide parties a valid and reliable preview of the likely outcome of disputed issues if the case were to be subject to full evaluation.  If there is not sufficient information, team identifies what is lacking and whether and how information could be obtained within ENE process.  Viable settlement options addressed. 

	Or

FENE Analysis Phase. 	 Evaluator analyzes all information, develops neutral evaluative opinion, and formulates viable settlement options.  

Feedback Phase – Delivering the Evaluative Opinion.  If adequate information is available, evaluator(s) deliver their opinion of the likely outcomes of a full evaluation. The basis of all recommendations must be thoroughly explained. The evaluator(s) answer questions that clarify evaluative opinion and recommendations.  Recess after feedback given so that each party has time and private space to caucus with counsel; pro se parties need recess to contemplate the evaluative opinion and settlement options.
If additional information is needed before evaluator will be ready to formulate the evaluative opinion, evaluator(s) must provide rationale, make arrangements to secure information, and schedule the final feedback session.  

Negotiation Phase.  Evaluator(s) and participants reconvene to discuss each side’s reaction to feedback and to ascertain their willingness to negotiate.  Most participants are invested in the process because they have been heard throughout the session, all important issues have been aired, and the evaluative opinion is thoughtful and credible.  Most participants are willing to negotiate.  The remainder of the session is spent attempting to craft a settlement with the evaluative opinion as the framework.  Additional attorney/client caucus time should be provided by recess, as necessary. Sometimes an additional negotiation session must be scheduled.

Wrap Up Phase. Once disposition of case is clear, court is informed of outcome.  The evaluator(s) transmits e-mail or letter to judge reporting either the general terms of the agreement or brief statement that ENE was not successful.  If settlement reached and parties have counsel, transmittal informs court of date for filed stipulation. If ENE unsuccessful, parties usually agree to suggested case management options and to have information provided to the judge.  When this occurs it expedites the ability of the court to issue subsequent orders and thereby maintain momentum of active case management.  Common recommendations include full custody evaluations, GAL appointment, or chemical health evaluation.  However, the court is not given any content information about the ENE.  

Short Term Goals of SENE Process

· Lay early foundation for parents to cooperatively co-parent and constructively resolve parenting disputes.
· Function as “time broker” for family by determining which issues are ripe for determination versus issues best deferred until a later time. 
· Provide parents with preview of likely evaluation and litigation outcomes so that their negotiations are reality based.
·  	Team models functional and constructive communication and conflict resolution skills.
·  	Facilitate permanent or interim agreements on custody, parenting time, and co-parenting issues.

Long term Goals of SENE Process

· Resolve custody and parenting time disputes in a manner which enables each child to optimize their relationship with each parent (this does not necessarily mean equal time with each parent).
· Help parents create a more cooperative, functional, co-parenting relationship in which parents can set aside their personal differences in order to focus on their children’s well-being.
· Create framework so that parties can independently resolve their parenting related disputes without going back to Court.  This includes creating a dispute resolution plan and educating parties about when the schedule likely will require adjustment (e.g. when children begin school or reach key developmental stages) or when some difficulties are to be expected (e.g. when a parent brings a significant other into the picture). 

SENE Process Distinctions

· Model of SENE (single session v. multiple sessions; dual gendered team v. single evaluator) will impact viability of settlement and quality of experience. Whether to apply a single session or multi-session SENE process must be determined on a case by case basis.
· Single session SENE’s limit team’s ability to:
-secure collateral information from key sources, such as a therapist or teacher
-secure already completed diagnostic assessments (e.g. psychological, chemical)
-refer parents for assessments so that results can help to shape final recommendations 
-interview the children or the parties separately 
-help to settle the case incrementally
· Multi-session ENE’s enable complex dynamics and situations to be thoroughly addressed. However, there is the risk that this will drive up the costs of the ENE.  In addition, in highly complex or acrimonious cases, the amount of time it may take to complete the ENE could be equivalent to the time it would take to complete an evaluation. This will be acceptable to many clients because they would rather undergo such evaluations as part of a confidential ENE than as part of a standard evaluation.  Extended ENE’s may be time-consuming or expensive, but those factors do not necessarily outweigh the benefits of a parent-directed successful outcome. 
· The SENE team must remain vigilant about seeking client and attorney approval before conducting additional sessions or securing evaluations and collateral information.

SENE Process Benefits

· Client self-determination encouraged from start and permeates the process. Judge, attorneys and ENE team advance different roles, but each is exercised in a manner that keeps parents in charge of their case. When this occurs, parents tend to take more responsibility for the direction and outcome of their court proceeding, even if SENE is unsuccessful.  Parents board a “cooperation train” rather than a “litigation train.” 
· Parents are recognized as being the experts regarding their children, and encouraged to absorb feedback but not to abdicate their parental role to outside experts.
· Parents receive not only the benefit of reaching a settlement but also learning the necessary skills to resolve future disputes.
· Children fare better when parents demonstrate that they can set aside their personal issues and agree on custody and parenting time arrangements.  Successful SENE’s eliminate stress to children of interacting with court-related professionals. 



Pitfalls to Avoid When Selecting an SENE Team or Conducting an SENE

· Team members who lack requisite professional experience or expertise to properly conduct SENE.
· Dysfunctional SENE team lacking in synergy.
· Failure to mesh family process with statutory factors.
· Making recommendations based on insufficient data.
· Placing responsibility solely on parties to reveal needed information, and ignoring team responsibility to make sure relevant information is brought forth.
· Failure to give thorough explanation of the basis for team’s evaluative recommendation.
· Ignoring or minimizing issues in order to get an agreement; overtly or covertly pressuring parties into accepting a settlement proposal.
· Failure to address future needs of family, including crafting a dispute resolution plan.
	
Determining Whether SENE is the Optimal ADR Process for Your Case

SENE was developed as an alternative to custody evaluations being utilized for settlement purposes.  SENE was not developed as an alternative to mediation.  Some cases are best addressed by a full custody evaluation or a traditional form of ADR, such as mediation.  It also bears noting that SENE was not created merely to resolve “simple” issue cases.  SENE has proven to be successful in very complex cases. Ruling out referral based on issue complexity or contentiousness is short-sighted, unwise and indicative of not understanding the possibilities inherent in the ENE process.  Pilots report that as evaluator expertise is refined, and acceptance of ECM/ENE within the Bench and Bar expands, commensurate changes evolve relative to the case types and issues deemed suitable for referral.  However, experience also has demonstrated that cases should not be referred to SENE when:

· A client is actively psychotic or incapable of coherent thought or decision making
· A client is under the influence of drugs or alcohol
· A recent episode of domestic violence has occurred 
· A criminal matter is pending and conviction would impede the Defendant parent’s availability to spend time with the children
· Residential relocation is at issue

Domestic Abuse Considerations in SENE

·   	Team members must have proper DA training and updated training on a regular basis.
·   	Multiple screenings for domestic violence occur and are given weight in determination of whether case is appropriate for SENE process: 
-Screening by attorney during client intake
-Preliminary Data Sheet submitted to court 72 hours in advance of ICMC denotes   whether an Order for Protection is in place or other court actions are pending; court clerks pull such files for judicial officer to review; extra court security may be ordered
-Inquiry by judicial officer during ICMC
-Intake Form completed privately by each party referred for SENE at Family Court Services
-DA topic addressed by SENE team during Introduction Phase at first session
-Team attuned to dynamics and nuances of DA and on alert for indications throughout SENE process so as to identify cases where DA present but unrevealed at prior screening points
· Team continually emphasizes that SENE is a voluntary process. Team must be respectful of the possibility that a party may change their preference about participating at any stage of process. 
· Male/female team composition helps to ensure gender balance and increases likelihood that team will pick up on DA dynamics, such as power imbalances, during sessions.
· SENE team has discretion to alter process so as to caucus privately with each parent.
· Team must explicitly bring up issue of DA, even if parents do not.
· Attorneys can present subject matter that client is reluctant or afraid to reveal.
· Parties subjected to DA may need time outside of session to contemplate evaluative opinion and settlement recommendations; timeline for completion of process should be modified accordingly.
· Attorneys have important role of ensuring that a client is not unduly pressured into settlement.
· The family law section of the Hennepin County Bar Association has developed an Unbundled Legal Services Pro Bono Program.  Pro se parents who are interested in any form of ADR, but concerned about participating without counsel, are eligible to receive free legal representation.  The pro bon, unbundled, representation is limited to ADR processes, including but not limited to ENE.  Forty-eight (48) attorneys are listed on the roster, which is maintained by the Family Court Manager and accessible to every family court judicial officer.

Tips for Attorneys Preparing Clients for ICMC and ENE

· Attorneys provide valuable insight to clients about the purpose of ICMCs and the process the judge will use to manage the case.  Attorneys explain SENE and FENE programs to clients before ICMC.  Court expects counsel of record to have spoken before the ICMC and, when possible, to stipulate to uncontested matters so as to narrow the scope of issues requiring case management.
· Although SENE is a client-driven ADR process, attorneys provide extensive and valuable service before, during and after the SENE: 
		-Familiarize client with case law and statutory factors governing issues in dispute.
-Emphasize need for client to give ENE team thorough understanding of each child’s functioning and personality.  Help clients formulate description of each child’s personality traits, adjustment to family changes, functioning within the family unit and other environments, etc.
-Help client formulate constructive commentary regarding the other parent. Make sure client is clearly articulating concerns about parenting, and separating those concerns from their disenchantment with the other parent as a partner or person. Help client discern which aspects of their relationship history with the other party are salient.
-Ensure that client is able to articulate the custody and parenting time proposals that they believe are in the children’s best interests.
-Reassure client that you will prompt them to provide necessary information during the SENE process in the event client becomes nervous, unfocused, or emotionally overwhelmed. Remind client that session breaks will be possible.
-Emphasize that your role will vary during the distinct phases of the ENE process.
-Explain that the two of you will have ample time to caucus about the Team’s evaluative opinion and recommendations before deciding whether to pursue settlement, and also during any such negotiation. 



The Interplay of Free Market Dynamics and Quality of ENE Services
As an attorney in a free market where ENE is a voluntary ADR process, you will be instrumental in the availability of SENE team and FENE evaluators selected for your cases. You should request information from evaluators regarding professional qualifications, career experience and ENE expertise.  Presumably, you will only recommend that your clients select teams with the requisite skill sets for the particular issues in each case.  Since you also will also be a SENE session participant, you will note everything that the SENE team does.  If certain teams or evaluators are coercive, inattentive to important aspects of the case, or seem preoccupied with their settlement rate instead of focused than meeting the needs of the family, you will be in a position to reject an unfair settlement proposal. You can also make sure that the team or team member in question is not selected for your future cases. The fact that ENE is voluntary is seminal to ensuring the availability of quality teams.  Unqualified or unskilled SENE teams should not be able to sustain a practice if there is a communication mechanism in place for the Bar to share observations. The Minnesota model is built around a framework which includes active Bench leadership, highly functioning Bench and Bar pilot steering committees, and mutual commitment to ensuring that ECM/ENE is a multi-disciplinary approach to serving children and families with a high-quality, affordable, prompt, and efficient ADR service.  

ECM/ENE is Trending Toward a Best Practice

The success of the Minnesota ECM/ENE model is gaining statewide and national attention.  Judicial officers, FCS professionals, attorneys and C.P.A.’s lead the statewide expansion effort by chairing committees, providing three-day training programs, and consulting on an as-needed basis.  Pilot projects are now operating in seven (7) of Minnesota’s ten (10) Judicial Districts.  It may fairly be said that within Minnesota, interest is approaching a tipping point.  Nationally, the Hennepin county team has conducted presentations and training sessions in Texas, New Mexico, Colorado, and Canada.  Inquiries have been received from Ohio, Florida, North Dakota, and Wisconsin.  Respected institutions are recognizing the ECM/ENE initiative as an innovative advancement in the administration of justice for families and children.  In 2007, the State Justice Institute awarded $180,000.00 in grant funds to the Minnesota State Court Administrator’s Office to support expanded implementation efforts.  In 2009, the Ash Institute at the Harvard University Kennedy School of Government designated the Hennepin County SENE program as one of the Top 50 Innovations in Government for 2009, out of 600 applications.  The initiative is trending toward a best practice. 
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