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Family Court: A Public-Private
Partnership to Serve Families in

Transition

This article presents three views of the
paradigm shift that has transformed the
Family Court of Minnesot's fourth judicial
district during this past decade. Longtime
family courtreferee David Piperdescribesthe
evolution of the referee role as an integral
component of the early case management
model.  Judge Tanja Manrique provides
an overview of the bench and family bar
parmership that hasenabled implementation
of the modet by ensuring access to innovative
alternative dispute resolution services.
Law clerk Rebecea Vandenberg concludes
with reflections on the importance of new
lawyers honing their incerdisciplinary skills to
effectively serve families in the transition.
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Nearly a decade ago, the stakeholders of the
family court system in this judicial district
became convinced that the traditional
construct of the adversarial court system
does not serve most families well.  Key
stakeholders setout to create a new paradigm,
the essence of which is reflecred by the ttle
of this article. Practitioners unfamiliar with
family Jaw may be somewhat taken aback
by the notion of a partnership as applied to
the court systemn.
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Their views of family court may be informed
by the occasional high-asset, high-conflict
case reported by the media. The truthis that
the full medicum of due process available
via formal adjudication at trial is contrary
to what the majority of family court litigants
wantorneed. Theyarescekingan immediate
order for protection, an affordalle divorce,
resolution of nuanced child custody or
parental access disputes, a prompr order for
child support, or a durable order for spousal
maintenance. In other words, by the time
most citizens deem it necessary to bring their
personal circumstances to our doors, theyare
incrisis. More times than not, their finances
ate in shambies and retaining counsel is not
a viable option. Average citizens are acutely
aware of the fact that prolonged litigation
will not necessarily leave them with the
perspective that justice has been served,

The family court experience is not only
fraught with intensity because of the very
personal nature of the controversies, it also
can be daunting for citizens to have so many
professionals suddenly involved in their
lives—professionals necessary for custody
evaluation and therapenticservices, domestic
abuse victim advocacy, chemical health
services, guardian ad litem representation,
financial planning, and child support
enforcement, for example. Of course,
the citizens expect the involvement of the
court, presumptively a judge. In this family
court, however, we have judges and referees.
Citizensand practitioners new to familycourt
likely wonder about the difference between
the two and why their case has been assigned
to one or the other. So, before addressing



the evoludon of the referee role, a bit of
background bears noting,

The authority for the referee role emanates
from the Minnesota Constitution and
statute. “The judicial powesr of the state is
vested in a supreme court, a coust of appeals,
ifestablished by the legisiature, adistricr court
and such other courts, judicial officers, and
comissioners with jurisdiction inferior
to the district court as the legislarure may
establish.™ The appointment authority for
family court referees in this jurisdiction is set
forth at Minnesota Stature 484.65, subd. 1.
Once appointed by the presiding judge of
the family court and approved by the bench,
family court referees serve at the pleasure
of the judges of this district. Subdivision
8 {2) defines the referee job description
as to “hear and report all matters within
the jurisdiction of the district courr judge,
family court division, as may be directed
to the referee by said judge.” The scope of
our statutory authority specifically includes
issuance of “remporary and interim orders,
and final orders forjudgment.” See the recent
decision in Witzke v. Mesabi Rehabilitation
Services, TO8 NLW.2d 127 (Minn. App. 2009)
for a thorough histery and summary of the
authority and role of judicial officers.

Prior to 2001, referees adjudicated a wide
range of case types, but not always from
case filing to final adjudication. Specifically,
the referees were assigned to order for
protection calendars, child support payment
and contempr calendars, parentage cases,
postdecree motions, and temporary relief
hearings in dissclution cases. Dissolutions
were particularly rimedntensive for the
parties, the court, and counsel, yer the
eases were not blocked to a judge until after
a temporary relief hearing by a referee or a
sertlernent hearing, The first hearing before
the judge ofrecord generally occurred several
mmonths after filing. The inherent systemic
shortcoming was that the defay fostered
ongoing conflictsuch that the parties usually
were entrenched and primed for lrigation
by the rime of that hearing, In the words
of family court Referee Susan Cochrane,
“The tawyers and litigants often controfled
the process, the parties were polarized,

i and rthere was minimal oversight”  Not

* only was such a system unlikely to produce

oprimal results for children and families, it
engendered contentiousness within the bar.

And, from the standpoint of many judicial
officers, assigniment to famnily court was net
preferred.

The first stage of evolution began in 2001
tudge Charles A. Porter, in his capacity as
family court presiding judge, institured case
blocking to judicial teams. Each team was
comprised of a judge and a referee. Fach
judicial tean had discretion to determine
a case management model for its blocked
caseload. Some teams decided w rotate
assignment of cases in their entirety. This was
arnonumental change for the referees as they
became responsible for managing all stages of
blocked cases from the first hearing through
trial, and also post-decree modification
proceedings. On teams organized as such,
the referees and the judges were allocated
niearly the same scope of case management
authority.?

Tt is fair to say that bench morale on judge/
referce teams improved. Each of the referees
specialized in family faw prior to joining the
bench. In other words, they were well suited
to manage cases across the full spectrum of
familycourt procedure. Refercesappreciated
the added scope of responsibility. And,
many judges preferred managing cases from
beginning to end, in contrast to the former
system where they were assigned the cases
at the stage where trial often was inevitable,
Case management teports verified that
the case blocking protocol was yielding
efficiencies. It did not take long before
the family bench determined thar teaming
iudicial officers was unnecessary. Referees
and judges were placed on one assignment
whee! for new case filings, With thatdecision,
the equalization of workload across the bench
was established as the norm for the family
court in this disttict,

Ar abour the same fime, Judge lames T,
Swenson was tmmersed in work with bar
leadership and the Hennepin County
Division of Family Court Services (FCS)
to ascertain best practices from around
the country. The goal of that workgroup
was to enhance the qualitative outcomes
of the family court experience for children
and families. A key conclusion was that
case management procedures should be
implemented soon after filing. In the
wake of workioad equalization, it followed
that referees would be full participants

in the dialogue zbout inplementing a

case management model based upon best
practices. Referee Susan Cochrane, for
example, wasan early proponentof requiring
an Initial Case Management Conference
soon after every disselution filing,

As former family faw practitioners, the
referees have continued to build upon theit
barassociation connections toleverage efforts
in ways that support systemic reform. For
example, Referee Timothy Mulrooneyworked
closely with the HCBA family law section to
createan Unbundled Legal Services project.
The project has been operational for just
over a year, At fast count, 48 attorneys have
provided pro bonoservicesin neatly 70 cases
where citizens were interested in accessing
an ADR process, but were reluctant to do so
prose. Thatprogram isafine example of the
bench and bar synergies that have enhanced
the opticns for families in transition, and it
is also indicative of just how far the role of
the family court referee has evolved in this
district. Referees are expected to not only
manage assigned cases, but also to engage
with stakeholder crganizations to advance
our publicprivate parmership,

The solid working rapport of the judges and
referees was reinforced during the summer
of 2008 when the current presiding judge
appointed Referee Kevin McGrath toserve as
the Lead Referee. Suffice it to say that other
couzts with referees are not all souctured
with such an inclusive perspective. Perhaps
it can be said that the perspective reflects an
acknowledgement of the complexity of this
family courtsystern. Asindicated atthe ousset
of thisarticle, family law is substantively broad
and experiencing the family courtsyster can
be daunting for litiganus. Itis not surprising
that family court is regarded by many as the
mostchaliengingspecialty courtassignment,
The currentreferee complementis cognizant
of the fact that part and parcel of being
entrusted with egalitarian responsibility for
the caseload and arole in court management
includes the expectation that we will serve as
the institutional memory for family court.

As different membezs of the bench rotate
onto family court several times eachyear, the
referees are available asan indwouse resource.
Uinder the current bench bylaws, the standard
tezm for a judge assigned to family court is
two years. Although some judges elect to
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remain jonger, most do not. We welcome
oppottunities to share our perspectives
about the nuances of family law, the lessons
learned over years of implementing the
early case management model, and the tide
of emergency filings presented on a daily
lbasis atr the Family Justice Center. This
past year, Lead Referee McGrath led the
effort to more formally structure new judge
orientation by coordinating bench and bar
expertise into a weeklong training program.,
That taining is supplemented by monthly
meetings, organized by Referee Tsippi Wray,
where judges and referees gather informally to
brainstorin, strategize, and build collegiality.
Most family courr judicial officers atrend the

“First Wednesday” meetings, which have -

become a vely and anticipated forum.

The referees of the family court appreciate
that they have been entrusted with an
expanded role aver the past decade, and
they are dedicated to working in continued
partnership with the bench and bar o
continge refining the family law system o
betrer serve the children and families of
this district.

Inrecrarive Gase Manncement
Rug Reesss To Justice

The new paradigm at the Family Justice
Cenrter is built upon an interdisciplinary
shift in expectations about how cases are
managed by the court, counsel, and service
providers. The case management systen: in
usetodaywas informed by thorough research,
but inspired in particular by one passage in
a white paper reviewed by Judge Swenson
eatlier this decade:

Courts handling family cases, much
like 2 hospital travma center, need to
be structured to respond to families
in crisis. In family cases the role of
the judge~and therefore the court
system-—as adjudicator is compatible
with being a convener, mediaror,
facilitator, service provider, and case
manager. None of these roles is at
odds with the compelling importance
ofjudges makingappropriate decisions
under the law.}

Restructuring our family court to make
the white paper recommendations & reality
could 1ot have been achieved merely by
bench directive.  When Judge Swenson
was appointed as the family court presiding
judge, he embarked on a concerted effort to
reframe the dialogue between the bench and
bar. Over time, consensus emerged that the
adversarial court process is not wellsuited
to the resolution of family cases because it
exacerbates the sense for citizens already in
crisis that they have lost control over what
means most to theny their children, their
property, and theit resources. Furthermore,
the inherent shorrcomings of the standard
litigation processare magnified by thevolume
of family court filings. More than 10,000
cases are adjudicated ammually by the 14
judicial officers at the Family Justice Center.
Thousands of cases each year involve pro se
litigants; more than 1,500 citizens each month
seek assistance at the SelfHelp Center at the
family courthouse. Thechallenge of ensuting
access to justice for all is compounded by the
fact that every year the need for interpreter
services increases. Against such a complex
and busy backdrop, it is viral for the court
to partner with stakeholders to achieve any
real change.

The primary purpose of this article is to
acknowledge that the bar, FCS, private
sector service providers, and the beneh have
succeeded in buildinga new construct for the
family court in thisdistrics. [tisnow expected
that cases will be managed consistent with
our Early Case Management (ECM) model.
Implementation of that model continues
to be enhanced by a myriad of services and
alternative dispute resolution options offered
by court stakeholders. Before describing
the web of innovative services available to
lizigants, it mmay be useful to summarize the
ECM model for readers unfamiliar with
family court.

Earty Case Management Monr

ECM is a fivepronged model that requires
intensive judicial involvement very early in
the litigation to tatlor a case management plan
and, in many cases, facilitate an expedired
settlement:

Initial Case Management Conference
(ICMC). Within 3 weeks of case filing, the
parties and counsel appear before the blocked
judge of record for an ICMC. Service of
formal discovery or motions is prohibited
in advance of the hearing, which helps o

maintain alevel field and ensure that parties
are not unduly entrenched before the judge
has the opportunity to address them.

Preliminary Data Sheets. To assist the judge
in preparing for the ICMC, the parties submit
two page Preliminary Dara Sheets providing
basic information about the case, such as
whether custody is at issue and an outline of
financial matrers. Related cases are identified
1o flag particalarly important issues, such as
domesticabuse. The documents are deemed
informal submissions and are not tobe made
part of the record.

The Judicial “Pitch.” The puzpose of the
ICMC s to focus on the major issues in
dispute and craft a tailored case plan to
resobve the case as efficiently as possible.
The role of the judge is to speak candidly
about the options available. Partiesare made
to understand that if they elect standard
litigation, the process may require neatly a
year and thousands of dollars in attorney,
expert, and evaluation fees. For cases
involving custody, the judge conveys that
there is overwhelming research supporting
the proposition that children fare better when
parents negotiate. When parties become
aware of these realities, most will candidly
express preference for an expedited path to
resolution.

Stipulated, Tailored Case Management
Plans. After the pitch, the judge engages the
parties and attorneys to develop a stipulated
case management plan tatlored to thespecific
issues of the case. Judges are mindful of
whether each case might beripe for settlement
at the ICMC. It is surprising how often the
case can be sertled after the judge inquires
whether the parties are highly motivated to
resolve their case in just one hearing. The
ICMC dialogue addresses the benefits of
stipulating to use neutral experts. Itis now
uncommon to havea "battie of the experts”in
this family court. Many parents elect referral
toSocial Early Neutral Evaluation (SENE) to



address custody and parenting time issues,
and Financial Early Neuwal Evaluation
{FENE} to address marital estate issues.
Highiy motivated parents may electreferral o
both programns, with the understanding that
stuceess at each will resulr in case resolution
within 90 days of the ICMC. It is critically
important for the judge to emphasize that
ENE is a voluntary, confidential, expedired
ADR process. ENE is not the appropriate
form of ADR for every case. When ENE
is selected, discovery is suspended except
to the extent it is deemed necessary by the
ENE evaluator. Even when parties do not
elect referral to ENE, they usually stipulate
to retain a neutral expert to complete full
evaluations. Another aspect of the ICMC
is to encourage stipularions as to temporary
financialissues, a practice thathasbecome the
norm. Finally, the tailored case management
plan addresses discovery, Informal discovery
hhas become the preferred mode of exchange
in most dissolution, custody, and support
proceedings. Subsequent discovery dispures
usuallyare resolved via relephone conference;
discovery motion practice is nearly extinct.

Ensuring Continued Case Management.
The ICMC ends with the scheduling of
the next court contact within 30-120 days.
Oprions include a telephone conference,
letter submission as to progress made on
discovery or other stipulations, ot a court
review hearing. For BCM toyield settlernents,
the courtmust be accessible to triage case plan
implementation disputes that arise during
the first 30-120 days after the ICMC?

Does ECM constitute an effective new
construct for family court? The average
titme to disposition for dissolution actions
in this court ts now 5.7 months—the most
expeditious within the Branch. And, many
citizens are opting into the ENE programs.
More than 3,000 cases have been seferred
to SENE at FCS during the past six years.
In 2009, FCS received over 500 referrals.
The overall sertlement zate for the SENE
program is 74 percent and rnost cases resolve
within 3¢ days of the ICMC, Recently, the
Hennepin County Board of Commissioners

! recognized as an "Innovative Highlight" the

bench and FCS partnership on ECM/SENE
within the full scope of services provided
to citizens in this county. Earlier this year,
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the Ash [nstitute of the Kennedy Schoot
of Goverament at Harvard University
designated the SENE program as a "Top 50°
innovation in government for 2009, out of
600 applicants. The FENE programisequally
as successful, The overall settlement rate is
68 percent, the average time expended per
case is less than six hours, the average time
to resolution is 58 days from the ICMC,
and the average total cost is less than $1,000
per case. Two years ago, the County Board
also recognized the FENE program as an
"[nnovative Highlight."

These statistical measurements and
recognitions tell only part of the story.
Fron case filing to final disposition, the
services developed in concert with the bax
are integral to ensuring the quality of the
court expetience.

The HCBA and Volunteer Lawyers Network
{VLN)areimportant partnerswith thecourt’s
SelfHelp Center. Individuals proceeding
pro se may be referred to the VIN's family
law assistance program or the VLN Spanish
language telephone hotline.

"t the HCBA office

600 Ricollet Mok, #390, Minneopolis, MN 55402

* Sig

Recently, a new service was added at the Self
Help Center to offer free, negotiation skills
building workshops to pro se individuals.
The workshops are the direct result of a
grant awarded by the MSBA to Jim Hilbert,
the executive director of the Center for
Negotiation & Justice acthe William Mitchell
College of Law.

For many years, the court has been able to
offer an in-house settlement program. Each
week, Rule 114 qualified practitioners serve
assettlement referees, resolving financial and
mariral estate issues. Last fall, the scope of
services was expanded to include a Spanish
language calendar managed by a bilingual
family law practitioner.

The Financial ENE progran: was established
by seasoned family law practitioners who
provide their expertise on a reducedrate,
slicling fee seale. The gravitas of the evaluartive
opinions they provide is a key component of
the program’ssuccess, Their candid, credible,
proinpt work provides the reality check and
impetus for settlements in cases where the
parties are mutually interested in avoiding
the full purview of contested litigation.
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This past year, a Moderated Serdement
Conference programwas offered to the court
by the American Academy of Matrimonial
Lawyers—Minnesota chapter. Academy
members volunteered their time, at no-
charge, to provide three-hour conferences
on particularly complexand protracted cases
thatwere slated for trial. Thislate-scage ADR
program was rernatkably successful, yielding
partial or full sertlements in approximately
80 percent of the cases.

The Unbundled Legal Services program,
described in the first part of this article, was
developed last year by the HCBA family law
section. The program expands access to the
ADR initiatives noted herein for citizenswho
areinterested in pursuing prompt resolution
of their cases, but are nonetheless refuctant
to do so without counsel.

A new initative is just taking shape to
enhance services to victims of domestic
violence. Attorneys and paralegals are
meeting with advocacy organizations
and court representatives to form new
partnerships. One goal is to maximize
the availability of legal services at agencies
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throughout the county so that victims have
the choice of whether to seek assistance
at the Domestic Abuse Service Center in
Minneapelis or remain in their suburban
communities at agencies located closer to
home. To support that goal, the family
court bench and two suburban agencies
recently began a pilot project wherely
petitions for orders for protection may be
fax—filed from the agencies, with guaranteed
same-day processing by the bench, Careful
coordination of effortsis, of course, a prictity.
To that end, the advocacy agencies and the
court recently provided a half<ay training
program for more than a dozen paralegals
and attorneys who are committed to the
new iniriative.

The importance of continued training for
family practitioners has been brought to
the forefront this past year through a series
of skillsbuilding CLE’s organized by bar
leaders and Assistant Presiding Judge Jay
Quam. The series is designed to provide
newer attorneys with the opportunity 1o
observe expert level practitioners in court
beforeajudgearvarious proceduraljunctures
and events, such as motion practice or

TOPICS TO BE COVERED:
Ethi i :

crossexamination. The newer attorneys
deconstruct their observations and then take
their tOrn at bar.

Although the work of improving the
administration of justice must always be
ongoing, from time to time it is fair to stop
and recognize when substantial progress has
been achieved. Now is one such moment
for the family court system in this judicial
district, Thanks 1o a longsranding
public/private partnership, the paradigm
has shifted. The stereotype of unduly
contentious, protracted, unaffordable
family court lisigation is no longer the
norm.  In this district, the bench and
bar have firmly committed to providing
better outcomes for families in transition
by adhering to the Early Case Management
model and expanding access to legal services
and alternative dispute resolution options.
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*  What are the recent trends in legal malpractice claims ond case law?

*  Update on legal malpractice insurance coverage low in Minnesota

«  Feagturing: Pavid Sasseville, Chair of the Professionalism section, Lindquist & Vennum
v Charles Lundbery, Bassford Remele PA » Todd Scott, Minnesoia Lawyers Mulual,

vt 21

55 ways to lose your license—An analysis and discussion of o study of the transgressions
of the last 55 lawyers disharred or suspended by the Minnesota Supreme Court.
Featuring: Martin Cole, Director of the Gffice of Lawyers Professianad Responsibility.,

Virtual Jaw offices and recl ethics rules: Technelogy changes move faster than the
Rules of Professional Conduct. What are the ethical implications of the paperless
office, e-mall communications, websites, and so-called "virtval” law practices?
Featuring: Eric Cooperstein, Law office of Eric Coopersiein PLLC,

effective representation is a learned art. Yer
the temptation is great at the conclusion of
law school to strike out with zeal 1o make a
difference in the wozld and, in the process,
mistake eagerness with expertise. For new
practitioners contemplating a career in
family law, it is imperative to be mindful
of how much there is to learn. Family law
is an interdisciplinary practice area. Law
school is merely the beginning, and, even
though clinical opportunities abound and
are encoutaged, few recent graduates ave truly
ready to "hang out a shingle" and effectively
represent clients in complex family crises.

Fortunately, as described in this article, the
familycourtsystem has evolved in thisdistrice
and the changes have included atzention to
thereality that training opportunities must e
readily available for practitioners. Ongoing
education must focus on practical skills
building, not merely continuing edacation
about changes in the law. Through the
eyes of this new lawyer and law cletk in
family court, the most effective lawyers are
reflective, creative, and attuned to the very
personal dynamics that differ from family
to family. Those fawyers are also the ones
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who continually step forward to offer their
time and talent to advance the expertise
and professionalism of the family bar as a
whole.

There are ample opportunities for new
laweyers to gain the experience they need ro
effectively represent clients in family court.
And, the need for service isgreat, because the
majority of family court cases involve at least
one pro se party. Whether new practitioners
are committed to specializing in family law
or not, they should consider fulfilling their
pro bono obligations by working on behalf
of clients needing representation on family
law issues.

One such opportunity has already been
mentioned in this article: the CLE skills
building program offered by Judge {uam
and seasoned practitioners through the
HCBA. Fora new practitioner, the program
is dynamic and chailenging. The experience

is multifaceted, as participants (1) observe
talented lawyers demonstrate their skills; (2)
hear the views of judicial officers in response
to the demonstrations; (3) pracrice their skills
in a mock courtroom setting; and {4) receive
performance feedback from the judicial
officers and experienced practitioners.

Another opportunity that deserves mention
is the free training provided by the VLN for
practitioners who register to provide pro
bono services through the VIN family law
program. The training is offered several
times a year.

A third resource for attorneys with fewer
than 10 years of experience is to join the
Bush League, an informal organization of
committed family law practitioners who
aspire todevelop the highestlevel of expertise.
The organization sponsors meetand-greet
social events, along with substantive training
by seasoned practitioners.

One of the unique challenges of practicing
in family court is, of course, the
interdisciplinary nature of the substantive
law, Farnily lawyers must operate with
knowledge of topics as broad as child
development, psychology, chemical
dependency, and domestic viclence. This
past year, a Minnesota chapter of the
Association of Family and Conciliations
Courts (AFCC) was formed. AFCC is
recognized nationally asa leader in providing
educational opportunities for family law
practitioners. New attorneys can look
forward to the local chapter as an emerging
resource for training opportunities in the
years to come.

Through: the eyes of a faw clerk, practicing
family law in this disricr presents many
oppottunities to follow through on the
comuitment te service so many of us made
when we began the journey of entering this
profession. There are high expectations for
family law practitioners in this district, but
there are colleagues and resources readily
available to help new lawyers meet the
challenges. ~2

' Minnesota Stare Constitution, Article V1, Section 1.

? Two exceptions from that fime have contintied to the
present, Referees do nor preside on the Signing Judge cal-
endar. And, referee orders are subjec to confirmation bya
family court judge. See the recentdecision, Civer « Culeer,
T NWZ 547 Minn. App. 2009), fora detiled account
of the interplay berween the confirmarion requirement
and the availability of appellate review of referee osders
pursuant 1o Mine. Stat. §484.65, subd. 9 {2006). More
recently, in January of 2009, another caseload assignment
distinction was instituzed via a pilot project o evaluate
process improvement opions on mandatory calendars.
Curzently, the referees are adjudicating the paternity and
support calendars, while the judges adjudicate the Order
for Protection calendlats. Systemic changes emanating from
the current project likely will be implemented in 2010,

* Conference of Srate Coust Adwinistrators, Position
Paper on Effective Management of Family Law Cases
{20023, p. 5.

1 The ECM summary is an excerpt fiom material pre-
sented by the Honorable Tanja K. Manrique and James
Goetz, ).D., MSW, MA, The Minneota Made! of Early Case
Meanagement/Barly Neutial Evaluation® at the Association
of Family and Congifiation Cotrty’ Regional Training Con-
ference, held Novemaber 5.7, 2009, in Reno, Nevada.



