





As noted above, many low-income parents do not have access to mediation and /or conflict
resolution tools, including mediators, parenting consultants and Guardians Ad Litem. A
presumption of joint physical custody, regardless of parenting time, still accentuates the problems
that can result with a lack of mediation and/or conflict resolution tools. When parents are initially
determining custody and parenting time issues, they may have a very general parenting time
arrangement, and not have the thorough discussions about what the schedule and the term “joint
custodian” means. When parents receive an order from the court that is not agreed-upon, they are
probably even less likely to understand what the order means. As a result, as parties go forward,
their misunderstandings about the agreement and/or order may lead to continuing disagreement
and/or conflict. However, they do not have tools in place to resolve disagreements short of
returning to court, and in cases of severe conflict, involving law enforcement.

Modification and Post-judgment Motions.

When parents do not have initial custody and/or parenting time orders that they understand,
significant confusion and/or conflict can result, including confusion about what the term “joint
physical custodian” means. For low-income parents, the only real option for clarification and
conflict resolution is the court.

However, for parents without access to legal counsel, a presumption of joint physical custody
without regard to parenting time makes the process for requesting modification even more
complex. Many parents will not understand the difference between a post-judgment motion fora
change of parenting time and a change of custody, which have very different legal standards. In
fact, for quite a period of time, there will likely be many attorneys {and perhaps judges) who are
unclear as to the appropriate standard in these cases. While this standard may be extremely
confusing, it will likely not stop post-judgment motions from being filed, even if they are the wrong
motion. In those cases, parents will expend significant energy and expense, only to be told that they
have filed the wrong motion. This may very well result in significant frustration for families,
particularly those who do not have the resources to pay for filing fees or an attorney to assist them.
If parents are able to file the correct motion, it may be heard after a significant delay - and in the
meantime, the conflict that precipitated the motions continues.

Conclusion

We acknowledge there are cases where joint physical custody, even cases of equal parenting time,
can be appropriate and beneficial for a child. Current law grants parents and courts discretion to
provide for joint physical custody, whether equal time or not, in appropriate cases. Qur concern is
with a presumption of joint physical custody. We believe it is vitally important to preserve the focus
on a child’s best interests by requiring courts to focus on the needs of children in both initial
determinations and modifications, while also considering and accommodating the individual needs
of families. When presumptions are enacted, they tend to override judicial discretion, and may
reflect the realities of some - but not nearly all- families. This is particularly true of the low-income
families we serve. They have additional struggles and challenges, and overall, a presumption of
joint physical custody would have a disproportionate negative impact on them.
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We recognize the testimony presented at the public hearing regarding the significant feelings of
some parents who feel marginalized from their child’s lives after a family court proceeding. We
also understand the lasting change and emotional consequences that separation or divorce can
bring. However, there has not been sufficient research or evidence presented that the best
resolution to alleviate this feeling of marginalization is to implement a presumption of joint
physical custody; nor does there appear to be significant research indicating that the time a parent
spends with a child correlates with the strength of parent-child bonding or parent-child
relationship. In fact, the majority of research literature shows no relationship between the general
type of custodial arrangement and child outcomes {assuming there is not high conflict). 28

We are also very concerned about the systemic impacts of a presumption, and ask the Study Group
to consider the collateral and unintended consequences that a presumption could bring. Given the
current economic and state budget situation, we are increasingly concerned about increasing costs
to not only other state agencies and the courts, but how those costs have very real impacts to low-
income families.

Finally, the financial impacts for low-income families cannot be overstated. Many families who
were married or living together were struggling to make ends meet prior to their separation or
divorce that precipitated the custody and/or child support order. After separation, low-income
families will have to find a way to pay for necessities. By impacting the family's ability to access
public benefits, and increasing the cost of transportation, housing and availability of employment,
many low-income families and their children will fall deeper into poverty. In addition, given
limitations on transportation, housing, employment and other issues, well-intended parents who
may have low conflict may find that a presumption of equal parenting time is not “doable” for their
family situation, yet lack the resources to overcome the presumption.

Thank you for the opportunity to comment on this very important issue.
Sincerely,
Melinda Hugdahl

Staff Attorney
Legal Services Advocacy Project

Office on the Economic Status of Women

Legislative Coordinating Commission
Minnesota State Legislature

Date: Friday, November 14, 2008
Ta: Joint Physical Custody Study Group Members

From: Amy Brenengen, Director

28 «Child Custody Arrangements: Their Characteristics and Qutcomes” Department of Justice Canada (2004), p. 31.
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Office on the Economic Status of Women {OESW)
Re: Presumptive joint physical custody; observations and financial implications for women

Thank you for the opportunity to share our observations with your study group. The Office on the
Economic Status of Women {OESW) is part of the Legislative Coordinating Commission at the
Minnesota State Legislature. We exist to provide information to the legislature to help assess the
impact of their work on the economic status of women in our state.

Our Office understands and supports the presence of both parents’ involvement in raising children.
We understand that the determination of custody can be a very tenuous and difficult proceeding for
both parties and most importantly the children.

This memo presents three concerns we wish to raise to the study group regarding a presumpﬁon of
joint physical custody: the constraints of available data and information, the impact of a
presumption of joint physical custody on low-income single women with children, and the systemic
barriers in pursuing custody and child support adjustments under a presumption of joint physical
custody.

Constraints of available data and information

Making sound fiscal observations as it pertains to a presumption of joint physical custody is difficult
due to the limited availability and existence of data. As you are aware from the information
presented to your group in previous testimony, there is no conclusive evidence that either supports
or opposes a presumption of joint physical custody.

After a review of academic research, a logical second place to look for answers would be the
experience of the famnilies within the family court system in Minnesota. ‘Such a review would enable
us to understand the strengths and limitations of the current system. But here as well, there is no
information collected, making an assessment of the current statute and its ramifications not
possible.

Of particular interest, and where the most learning could occur, would be an analysis of the impact
of the most recent reforms made within the custody and child support areas of statute. These
reforms offer a flexible framework for determining custody. We believe having options benefits all
of those impacted within the custody determination process, including women, but most
importantly, the children.

The impact of a presumption of joint physical custody on low-income single women with young
children

In july, our Office completed a brief on women and poverty in Minnesota
(://www.commissions.leg.state. mn.us/oesw/fs fWomenPov.pdf ). Data shows that low-income
single women with children under the age of five are one of the most concentrated segments of the
poor in our state. The poverty rate is much higher among women in this category than men in this
circumstance. As quoted in the brief, “The economic well being of single-parent households is often
highly dependent on support from non-custodial parents. Child support is an invaliable
contributor to the economic well-being of children and families. Most single-parent households
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with ordered support are headed by women. As of January 31, 2008, 88.5 percent of child support
obligees who receive child support services in Minnesota are women.” OQur brief also commented
upon the fact that there is a wide variance in how child support is collected.

[tis difficult to predict how a presumption of joint physical custody would play out with regards to
child support payments and collection. Much of this depends on how closely these elements would
be linked within statute, and whether or not there would be a "percentage of custody” associated
with the presumption (i.e. 50/50, 40/60, 30/70, etc.) Yet, we cannot ignore the high percentage of
women who are currently receiving child support, many of them who are relyingonitasa
significant source of income.

We would hope that a presumption of joint physical custody would reduce the financial
responsibility for women. However, we caution against a simple assumption that "custody is
shared therefore expenses are shared.” Certain flexible household costs, such as food, might be
reduced with shared physical custody, but fixed costs such as shelter and utilities would remain.
There will also likely be increased costs associated with shared parenting such as transportation.
Further, if a presumption of joint physical custody proves to be unsatisfactory for the mother {or
father), modification to the order will be necessary. The process for modifying and filing post-
judgment motions is complex in the current system, and it is not clear how this process would work
under a designation of “joint physical custodian.” Qur comments in point number three below
elaborate on these concerns.

Finally, it is clear that there are limitations even within the current system, such as variances in
how support is determined and enforced, that impact the economic status of low-income single
women with children. We urge the study group and the courts to use this opportunity to re-
examine these practices and strive for consistency throughout the state as the law ~ current or
future - is implemented.

Systemic barriers in pursuing custody and child support adjustments under a presumption of joint
physical custody.

We are familiar with an issue that is relevant to the work of this study group: the impact of cost-of-
Iiving adjustments (COLA’s) on spousal maintenance orders. On a regular basis, we speak with
women who are in the process of submitting COLA’s. We also hear from women who are pursuing
modifications to spousal maintenance support due to specific incidents, such as emancipation of a
child or retirement. They find our Office because we provide a simple workbook that helps them
calculate and submit their COLA. We have found that the women who contact our office usually
have no where else to turn for support. They have limited resources and have attempted to
navigate the county or legal system on their own with no success as pro se litigants. There are often
complications or specific considerations in their cases where legal help is necessary, yet they are
unable to obtain it due to financial limitations. In other cases, they are just above the income
requirements for pro bono assistance programs - or, these programs do not offer support for post-
order requests. Though women may qualify and rightly deserve an adjustment, the difficulty of the
process - financially, technically, and emotionally - prevents them from pursuing the adjustment.

Submission Neither For or Against Joint Physical Custody

282



(1 also note that we have received calls from men for this service and provided information to them
as well.)

Our experience with spousal maintenance raises a final concern. In cases where parenting time is
not exercised according to the order after an award of joint physical custody, the parent who cares
for the child more than half the time will not only bear a disproportionate amount of the cost of
raising the children, but will also have the burden to modify the child support and/or custody
agreement. An expensive and laborious process will not be possible for many women. As in the
case of spousal maintenance, we believe there will be parents who have a legitimate right to modify
their custody arrangement, but will not pursue this due to system constraints, and the expense
required to obtain help in navigating the system.

Conclusion

Many of our points above reflect concern with the system as a whole, and to that end, we welcome
the opportunity to work with the courts to determine a more effective system by which to serve our
families in Minnesota.

It is true that the issues this study group addresses do not “belong” more to one gender than
another. Each gender has its own unique issues and concerns. We do not see this solely as women's
issue or a mother’s issue, yet it is also not only a family issue or a father’s issue. We appreciate the
opportunity to bring our perspective to the discussion.

UNIVERSITY OF MINNESOTA

Joint Legal and Physical Custody
It’s all about learning to co-parent

Parents Forever is a 12 hour divorce education program approved by the MN Supreme Court and
offered in 65 counties around the state. This program is an initiative of the University of Minnesota
Extension.

In our experience with offering this program to parents over the past 10 years, co-parenting is one
of the critical concepts parents need to understand. Developing a co-parenting relationship,
especially when you are hurt, scared and lack trust for the other parent takes practice and doesn’t
happen magically.

In considering a presumption of joint physical custody for MN families experiencing family
transition, we encourage the task force to incorporate a strong parent education requirement that
will help parents understand the dynamics of a functional co-parenting relationship and support
them in creating a parenting plan to help make the co-parenting relationship work.
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We are in the process of updating our teaching resources. One of the topics we are strengthening in
our work with parents is the concept of co-parenting. The following excerpt from the Parents
Forever - Impact of Divorce on Children curriculum describes the co-parental relationship and the
factors that parents need to understand if it will work for them.

If you have further questions, feel free to contact any of us:

Minnell Tralle, Program Leader, Family Relations - @umn.edu

Rose Allen, Extension Educator, Family Relations - @umn.edu

Ellie McCann, Extension Educator, Family Relations -mcean(23@umn.edu
Jo Musich, Extension Educator, Family Relations ~ @umn.edu

kR sk ok ko Kok ko ok FAFk

We toss around the term co-parenting - it's a wonderful concept, but what does it mean?

When two or more people raise a child, they need to find a way to work together. This involves
negotiating roles, setting expectations and supporting each other in the task of parenting. This is
referred to as co-parenting.

Divorce, separation and family transition requires parents to re-negotiate the rules in order to co
parent in different homes. If parents are considering joint physical custody and either/or joint legal
custody - keep in mind that this will only work if parents are able to develop a functional co-
parenting relationship.

What is co-parenting?

It's working together to raise your child or children. How well parents do this makes a big
difference in their child’s well being. A good co-parenting relationship means:

Both parents support each other in their efforts to raise their child
Both parents work to reduce conflict, and focus on the needs of the child
Both parents are actively involved with parenting and building a relationship with their child

Both parents share in the work of caring for their child.

When parents are able to cooperate and share care for their children, the children do better.
Here's what we know:

When parents have a good co-parenting strategy, infants and toddlers develop more secure
attachments - a foundation for building relationships and learning about the world around them

How parents co-parent provides a model for how children learn about relationships and
cooperation.
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There is a connection between a good co-parenting relationship and better parenting practices.

Basically, having two involved parents benefits a child, no matter what the family form.

What is the difference between the co-parenting relationship and the relationship between the
parents? '

It is important to look at co-parenting separate from the relationship between the parents ~ be it
romantic, friendly, distant or conflicted.

It is possible for healthy co-parenting to exist even where there is difficulty in the relationship
between the parents. It is also possible that parents who have a good relationship with each other
to have a less that satisfactory co-parenting relationship.

Co-parenting doesn’t mean that you always agree. Co-parents who disagree but find ways to
cooperate and support each other do well and grow in their parenting and relationship skills.

On the other hand, where there is regular opposition from a critical, dogmatic or inflexible partner,
parents tend to get stuck in their own individual approaches to parenting and not coordinate or
support each other.

What works to build a strong co-parenting relationship?

Healthy communication ’

A positive regard for the other parent

Agreement between parents on child rearing issues

The ability to compromise and negotiate

Both parties are able to separate issues with other parent from issues about caring for the child
What undermines the co-parenting relationship?

Conflict between parents

Focusing disagreements with the other parent around the child - putting the child in the middle of
parental conflict ‘ |

Undermining the other parent by siding with a child in an effort to be the favorite parent or creating
loyalty conflicts '

What happens over time when co-parenting is not aligned?

The primary caregiver becomes disillusioned with the less involved parent - includes them less in
care of the child - dismisses their importance to the child, puts the other parent down with farily
members and with the child, practices gate keeping by restricting access to the child.

What happens to the other parent?
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They feel excluded, don’t learn how to care for the child, and don't feel able to contribute, grow
tired of the tension and conflict with the other parent. In many cases they withdraw and drift away.

How can parents avoid this happening?

It is important that both parents understand their importance to their child. Despite their
differences they must learn to work through the disagreements and respect the need for the child to.
have access and a relationship with both parents.
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