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Based upon the files, records and proceedings herein, including all testimony, exhibits and evidence adduced at trial, and the arguments and submissions of counsel, the Court makes the following:
FINDINGS OF FACT

Procedural History 
1. On June 28, 2005, the City of Rochester on behalf of Rochester Public Utilities (hereinafter “Rochester”) filed a summons and complaint with the Court to initiate a law suit against the Southern Minnesota Municipal Power Agency (hereinafter “SMMPA”) on a breach of contract claim and a request for declaratory action. 

1.1. Count I of the complaint alleged a breach of contract. Rochester in support of its claim stated, the contract between Rochester and SMMPA specifically requires SMMPA to “establish and maintain rates in the Rate Schedule…that are sufficient, but only sufficient, together with other available funds of the Agency, to meet the estimated Revenue Requirements of the Agency.” Complaint p. 9-10. Rochester asserts that the SMMPA Board of Directors is required to review the Rate Schedule and Revenue Requirements at least once a year but has failed to do so. Id. p. 10 .  Rochester therefore requested that the Court order SMMPA to specifically perform under the Contract by undertaking each year , the requisite Revenue Requirement estimation and rate analysis that would allow SMMPA to establish and maintain rates at a level that is sufficient, but only sufficient, to recover the estimated Revenue Requirements of SMMPA. Id. p. 11. Rochester also asserted that it was being overcharged as a result of SMMPA’s alleged failure to properly set rates and; as a result Rochester was entitled to a refund of all overcharges. Id. p. 1-2 and 15.
1.2. Count II of the complaint raised an accounting issue. Id. Rochester claimed SMMPA failed to estimate its Revenue Requirements each year for the following year and conduct a thorough rate analysis, which would allow SMMPA to establish and maintain rates under the Rate Schedule, which are sufficient, but only sufficient, to meet its Revenue Requirements, and have failed to provide this information to the Board of Directors so they can perform a yearly review of the rates. Id. Rochester asks the Court to order an accounting of SMMPA’s Revenue Requirements for each of the past three years to determine whether SMMPA has maintained rates at a level that exceed its Revenue Requirements in violation of the express provisions of the Contract. Id. p. 12. Rochester also sought a refund of any overcharges. Id. p. 13.
1.3. Count III of the complaint asserted a claim for declaratory action relief. Id. Rochester sought a declaratory judgment declaring (1) Rochester is a partial-requirements member of SMMPA; (2) SMMPA’s “System” is limited to the Power Supply Resources that were in place in 1999, and any replacement resource; and (3) Rochester, because of its status as a partial-requirements customer of SMMPA that is subject to the CROD under the Contract, is not responsible for the capacity costs associated with SMMPA’s participation in any incremental capacity or generating resource in excess of the Power Supply Resources that existed as of January 1, 2000. Id. p. 14-15.

2. SMMPA filed an Answer and Counterclaim on August 26, 2005.  In its Answer, SMMPA denied most of the allegations of the Complaint and asserted seven affirmative defenses including waiver, estoppel, laches, unclean hands, and the statute of limitations. SMMPA also alleged that the complaint failed to state a claim on which relief could be granted and that the claims were barred by the express terms of Section 8(b) of the Contract.
2.1. Counterclaim I stated a breach of contract/anticipatory repudiation claim. Answer and Counterclaims p. 13. SMMPA alleges that Rochester has anticipatorily repudiated and breached its obligations under the Power Sales Contract (hereinafter “PSC”) by having an agreement with Mayo Clinic to sell steam to the Franklin Heating Station. Id. p. 13-14. SMMPA described the PSC as a “requirements contract.” Id. p. 10. SMMPA alleged this was a breach of Rochester’s obligation to not circumvent the requirement that RPU purchase all of its power and energy from SMMPA as long as those requirements were under the level of the CROD.
2.2. Counterclaim II is a breach of contract/anticipatory repudiation claim. Id. p. 14. SMMPA claims Rochester has breached and anticipatorily repudiated its obligation under the Settlement Agreement dated July 13, 1992 by providing energy in the form of steam from its Silver Lake Plant generating unit to the Franklin Heating Station for the consumption of RPU’s customers without the consent of SMMPA. Id.
2.3. Counterclaim III is a breach of the implied covenant of good faith and fair dealing claim. Id. p. 15. SMMPA states it is well established law that a requirements contract carries with it an implied covenant by the purchaser not to do anything intentionally to reduce its requirements. Id. SMMPA asserts that Rochester has breached its good faith obligation under the PSC to maintain its power and energy requirements up to 216 megawatts (MW) by selling steam to the Franklin Heating Station. Id.
2.4. Counterclaim IV asserted a claim for declaratory relief based on an agreement between Rochester and SMMPA that RPU will have Contract Rate of Delivery (CROD) for the purchase of power up to 216 MW. SMMPA sought a declaration that, under the PSC and the CROD, RPU is obligated to purchase from SMMPA all of its energy needs up to what can be derived from 216 MW of electric power.

3. On November 7, 2006, the Court granted Rochester’s motion to serve and file a supplemented and amended complaint.

4. On December 28, 2006, Rochester filed its First Amended and Supplemental Complaint for Breach of Contract and Request for Declaratory Action.

4.1. Amended Count I makes out a claim for breach of contract based on SMMPA’s alleged failure to review and establish rates according to the PSC. First Amended and Supplemental Complaint for Breach of Contract and Request for Declaratory Action p. 17. Rochester now alleges that SMMPA had, among other things, failed to properly account for its future debt obligations when it set rates. It appeared Rochester was now claiming that rates were actually set too low, rather than too high. Under this claim Rochester is asking the Court to do the following:

4.1.1. find that SMMPA has breached the PSC; and

4.1.2. order SMMPA to remedy its breach of the Contract by performing activities each year that are specifically contemplated under the PSC, namely (i) both developing and providing to the SMMPA Board of Directors an estimate of SMMPA’s total annual Revenue Requirements that include all costs that must be paid during the coming year as well as a reasonable provision for the costs that SMMPA prudently estimates must be paid in the coming years, and (ii) that the SMMPA Board of Directors conduct a review of rates under the Contract to ensure that such rates are sufficient but only sufficient to produce revenues that, when combined with the amounts in SMMPA’s rate stabilization account, meet SMMPA’s total Revenue Requirements. Id. p. 20. 

4.2. Amended Count II claims a breach of contract by imprudently failing to recognize current costs of service in current rates and deferring substantial costs to future generations of ratepayers. Id. In its amended Count II, Rochester asked the Court to find SMMPA violated its statutory mandate, the Agency Agreement and the PSC by failing to ensure that its rates reflect a cost of service to current members rather than effectively deferring current costs to future generations of members and their retail customers. Id. p. 23.

4.3. Rochester’s amended Count III-Declaratory Action seeks a declaratory judgment that:

4.3.1. Rochester is a partial requirements customer of SMMPA; and

4.3.2. Rochester, because of its status as a partial requirements customer of SMMPA, is not responsible for the cost of any generating capacity owned or controlled by SMMPA exceeding Rochester’s CROD of 216 MW or that is for the purpose of meeting the power and energy requirements of SMMPA’s other members. Id. p. 25-26. 

5. SMMPA filed its answer and counterclaim to the amended complaint on January 4, 2007.

5.1. SMMPA’s Counterclaims I, II and III were not altered in the amended answer and counterclaim. Answer and Counterclaim to Amended Complaint p. 27-31.

5.2. Counterclaim IV delineated a declaratory action, in which SMMPA sought a declaratory judgment that, under the Contract, Rochester is obligated to purchase from SMMPA all of its energy needs up to what can be derived from 216 MW, excepting the contractual provision or RPU’s hydroelectric facility. Id. p. 31-32. 
5.3. Counterclaim V also asserts a declaratory action, in which SMMPA seeks to  establish that the following constructions of the PSC are binding on Rochester and SMMPA:

5.3.1. SMMPA has been a system agency since 1981 and remains a system agency.

5.3.2. SMMPA has one System, and that System includes those generation, transmission, and other resources contained in the definition of “System” in the Power Sales Contract (PSC), that SMMPA decides, through the political process created in the Agency Agreement, to include in its System.

5.3.3. SMMPA is empowered to add generation, transmission, and other resources to its System and to operate all of the resources in its System to maximize its ability to supply electrical energy to all of its Members on a least-cost basis.

5.3.4. SMMPA has no obligation to modify its System to operate any of its resources to maximize its ability to supply electrical energy to any individual Member on a basis that is least-cost to that individual Member.

5.3.5. All costs that SMMPA will incur to add new generation, transmission, or other resources to its System, including capital costs and/or costs attributable to the capacity value of a generation resource, are “Revenue Requirements” within the meaning of the Power Sales Contract.

5.3.6. SMMPA is required to establish rates in one Rate Schedule that are sufficient but only sufficient to collect the amount by which its Revenue Requirements exceed its other available funds.

5.3.7. All SMMPA Members are required to pay for the power and energy they receive from SMMPA at the rates set forth in the Rate Schedule, regardless of whether the Member is a full or partial requirements member.

5.3.8. The SMMPA Board has discretion to design its Rate Schedule to allocate the revenues it must collect between its demand charge, energy charge, and other charges to balance multiple and competing policy objectives. Judicial review of such allocation may be obtained only after exhaustion of administrative remedies and is subject to an “arbitrary and capricious” standard of review. Id. p. 33-34.
6. On June 11, 2007 the Court appointed a Special Master, Hon. Lawrence T. Collins, to hear and decide pretrial issues including discovery matters. The Special Master had the power to hear dispositive motions and make recommended findings of facts, conclusions of law and orders for judgment to the Court.
6.1. On August 23, 2007, Special Master Collins ordered that SMMPA was to produce all documents responsive to Request Nos. 1, 2, 3, 4 and 7 in Rochester’s Third Request for Production within twenty-one (21) days of that date.

6.2. On December 4, 2007, the Special Master heard SMMPA’s motion for summary judgment and Rochester’s motion for partial summary judgment. On January 14, 2008, the Special Master filed his order with the Court. 
6.2.1. SMMPA’s motion for summary judgment on its Counterclaim V was denied. The Special Master denied the motion because the declarations sought by SMMPA may impact nonparty Members of the Agency. SMMPA previously opposed the joinder of other Members as parties to this litigation.

6.2.2. SMMPA’s motion for summary judgment on Rochester’s Amended Count III was denied. The Special Master found that although it appears undisputed that Rochester is a partial requirements customer of SMMPA, a genuine issue of fact remains as to whether Rochester, as a partial requirements member, is obligated for the cost of any generation capacity owned or controlled by SMMPA exceeding Rochester’s CROD.

6.2.3. SMMPA’s motion for summary judgment on Rochester’s Counts I and II was denied. The Special Master found genuine issues of fact remained as to whether SMMPA breached its duties and Rochester had shown evidence of damages caused by the alleged breach.

6.2.4. The Special Master held there was no requirement for Rochester to exhaust administrative remedies because a private corporation lacks statewide jurisdiction or authorization by law to make legal rules or to adjudicate contested matters. SMMPA has been held to have the same powers as those of a private corporation.
6.2.5. The Special Master also found that SMMPA failed to allege any damages in relation to its estoppel claim and a genuine issue of material fact remains as to whether Rochester effectively lodged complaints concerning the action of SMMPA and/or its board members.
6.2.6. Rochester’s motion for partial summary judgment on SMMPA’s Counterclaims I, II and III was denied. The Special Master found that genuine issues of material fact were raised, supported and remain unresolved with respect to the merits of all three claims.
6.3. At a hearing on March 5, 2008, this Court affirmed the Special Master’s January 14, 2008 Order in its entirety.
7. On April 24, 2007, the Court heard cross-motions of the parties for partial summary judgment (SMMPA) and for leave to amend answers to requests for Admissions (Rochester). By order filed July 23, 2007, the Court granted SMMPA’s motion for partial summary judgment and found that Rochester is required, under the terms of the PSC and the CROD Agreement, to purchase all of its electric power, up to 216 MW, from SMMPA. The Court noted that the real dispute between the parties was how they should provide, plan for and pay for load growth after 1999. July 23, 2007, Order and Memorandum, p. 12-13.

8. The Court denied Rochester’s motion to amend its answers to SMMPA’s requests for admissions. 

9. A pre-trial hearing was held on November 17, 2008. At that hearing Rochester moved to dismiss Count II of the Amended Complaint. The motion was granted with a reservation of SMMPA’s right to seek recovery of costs, disbursements and attorneys fees. Rochester’s motion to supplement Counts I and III was denied as was its motion to compel production of documents.

10. SMMPA moved for a determination of whether the PSC is ambiguous. That motion was denied in part and granted in part. The Court found the terms at issue, sections 3(a) and 5(b) of the PSC were, on their own, unambiguous but that section 5(b) “when read in the context of a partial requirements member is not perfectly clear.” November 20, 2008, Order and Memorandum p. 3. The ambiguity existed because, when reading sections 3(a) and 5(b) together, it is uncertain to what extent, if any, a partial requirements member can be required to pay the cost of acquiring new generating facilities. 
11. This matter came to trial on January 12, 2009.

12. Rochester rested on January 15, 2009 after making its case on Count I and III.

13. After Rochester rested, SMMPA made a motion for involuntary dismissal under Minn. R.  Civ. Pro. 42.01. The Court denied the motion as to Count III and reserved a ruling as to Count I. 
14. On January 16, 2009, Rochester moved to dismiss Count I of its complaint under Minn. R. Civ. Pro. 41.01(b). The Court dismissed Count I of the Complaint with prejudice reserving the issue of costs and sanctions.
15. On January 26, 2009, SMMPA rested after making its case on Counterclaims I, II, III and V. 

16. At the close of SMMPA’s evidence on Counterclaims I, II, III and V, Rochester made a motion for involuntary dismissal pursuant Minn. R. Civ. Pro. 41.02(b). The Court denied the motion on all Counterclaims.

17.  On January 26, 2009, Rochester presented its defense to the Counterclaims, called a rebuttal witness, and concluded its presentation of testimony on all claims and counterclaims.

18. The trial concluded on January 27, 2009 after hearing the closing arguments of both parties.

19. The parties submitted proposed findings of fact and conclusions of law and the matter was taken under advisement.

Stipulated Facts
Before trial the parties agreed upon and submitted to the court the following Stipulated Facts:
20. The City of Rochester (“Rochester”) is a Minnesota municipal corporation, located in the County of Olmsted, State of Minnesota.
21. Rochester has owned and operated a municipal electricity system since 1894.
22. Chapter XV of the City Charter of The City of Rochester establishes a public utility board which has become known as Rochester Public Utilities (“RPU”). 

23. RPU is a department of the City of Rochester.

24. Section 15.04 of Rochester’s City Charter, titled “City Utility System”, provides: “The city may acquire, construct, reconstruct, improve, extend, operate, and maintain facilities for the production and distribution of water, electricity and heat.”  Section 15.04 also provides: “It may furnish water, electricity and heat for all municipal purposes and may sell and supply the same to public and private customers within and without the corporate limits of the city.” 

25. In 1976, Rochester Public Utilities’ manager initiated discussions with representatives from the Cities of Austin and Owatonna that led to an initiative to form a new organization.

26. In 1976, the Minnesota legislature adopted the Municipal Power Agency Act, M.S.A. § 453.51 et seq.
27. Rochester, together with eighteen (18) other Minnesota cities, created Southern Minnesota Municipal Power Agency (“SMMPA” or “the Agency”) by entering into an Agency Agreement dated as of April 1, 1977 and filed with the Minnesota Secretary of State on June 1, 1977.

28. SMMPA is a Minnesota municipal corporation and political subdivision of the State of Minnesota, organized and existing under Section 453.51, et seq., of the Minnesota Statutes and located in the County of Olmsted, State of Minnesota.

29. SMMPA’s Board of Directors consists of seven (7) Directors, appointed and elected from the Member Representatives.

30. Under the Agency Agreement, SMMPA’s three largest Members have standing seats on the Board of Directors, and the other four Board members are elected, one each year to serve four year terms, by all of SMMPA’s Members.  Each Board member has one vote.
31. Currently, SMMPA is comprised of eighteen (18) Member-cities.

32. Rochester is one of SMMPA’s 18 Members.

33. Since the inception of the Agency, Rochester has been and continues to be SMMPA’s largest Member.  Rochester has always had a seat on SMMPA’s Board of Directors.
34. SMMPA supplies electric power and energy to its Members on a wholesale level.
35. In December 1978, SMMPA engaged the law firm of Mudge Rose to act as bond counsel.

36. Pierre Heroux was hired in August 1980 as SMMPA’s first Executive Director.
37. On October 7, 1980, Carl Lyon of Mudge Rose, delivered a speech at the SMMPA Annual Membership Meeting regarding the draft Power Sales Contract.
38. SMMPA prepared and distributed a “SMMPA Facts” newsletter to its members in December 1980.
39. On April 1, 1981 SMMPA and Rochester entered into a Power Sales Contract (“PSC”).
40. On April 30, 1981, SMMPA issued a press release announcing that power sales contracts had been signed with thirteen (13) cities.
41. In 1983, SMMPA purchased a share of the Sherburne County Generating Unit No. 3 (“Sherco 3”), a coal fired electric generating project in Minnesota.
42. In 1984, SMMPA merged with a five-member municipal power agency, the United Minnesota Municipal Power Agency, thereby increasing SMMPA’s membership from thirteen (13) Member-cities to a total of eighteen (18) Member-cities and adding 3.5% to its Sherco 3 ownership interest raising its total interest in Sherco 3 to 41%.
43. Rochester, RPU and SMMPA entered into a “Settlement Agreement,” dated July 13, 1992.
44. SMMPA and Rochester entered into a Capacity and Energy Sales Agreement, dated July 13, 1992.
45. On December 8, 1992, the Public Utility Board of the City of Rochester adopted a resolution that stated Rochester would “[o]ppose any attempts by SMMPA to charge RPU facilities or power sources built strictly to serve the additional load of all-requirements members after 1999 unless RPU is a direct participant in those projects.”
46. The Common Council of the City of Rochester approved the RPU Board’s resolution on December 21, 1992 and the Mayor of the City of Rochester approved the Common Council’s resolution on December 22, 1992.
47. On February 8, 1994, the RPU Board adopted a resolution that stated Rochester “intends to contest in a court of law any attempt by SMMPA to cause Rochester to pay for any generation or transmission capacity required to satisfy the generation or transmission requirements of those SMMPA members who have elected to extend their SMMPA power sales contracts beyond the year 1999.”  The Rochester Common Council adopted the RPU Board’s resolution on February 23, 1994.
48. Pierre Heroux retired as Executive Director and Chief Executive Officer of SMMPA in 1998 and was replaced by Kimball Rasmussen at the December 9, 1998 SMMPA Board of Director’s meeting.
49. On March 19, 1999, RPU’s General Manager, Larry Koshire, wrote the SMMPA Board to request that SMMPA set Rochester’s Contract Rate of Delivery at minus ten percent (-10%) of RPU’s anticipated 1999 peak.
50. On January 1, 2000, Rochester and SMMPA executed a document titled “Agreement Regarding the Power Sales Contract Between Southern Minnesota Municipal Power Agency and the City of Rochester, Minnesota,” which states in part, “the parties hereto hereby agree that for purposes of the Power Sales Contract the ‘Contract Rate of Delivery’ for the member shall be 216,000 kW from and after January 1, 2000.”
51. Rochester arranges for and pays for its electric power and energy requirements above the 216 MW CROD.
52. SMMPA’s sales of power and energy to Rochester consistently has comprised more than 40% of SMMPA’s sales in any year since 1982.
53. As a member of SMMPA’s Board, Rochester has participated in and voted on SMMPA’s ratemaking decisions for more than twenty-five (25) years.
54. Kimball Rasmussen resigned as Executive Director and Chief Executive Officer of SMMPA in late 1999 and was replaced by Raymond Hayward on January 12, 2000.
55. Rochester entered into the Steam Sales Agreement with Franklin Heating Station (“Steam Sales Agreement”) on January 8, 2002.  
56. Rochester and Franklin Heating Station entered into “Addendum No. 1” to the Steam Sales Agreement on November 15, 2005.
57. The Silver Lake Plant uses pulverized bituminous coal as the primary fuel, supported by natural gas.
Rochester’s Count III & SMMPA’s Counterclaim V
58. The relationship between Rochester and SMMPA is governed by several documents, the most relevant to Count III and Counterclaim V being the Agency Agreement (Exh. 8); the Power Sales Contract (PSC) (Exh. 66); and the agreement that set the Contract Rate of Delivery (CROD), also referred to as the CROD Agreement. Exh. 266.
59. SMMPA’s powers are also defined, as noted in the Stipulated Facts, by Minn. Stat. §453.51, et. seq. Section 453.54, subd. 2, authorizes SMMPA to 
plan, acquire, construct, reconstruct, operate, maintain, repair, extend, or improve one or more projects within or outside the state; or acquire any interest in or any right to capacity of a project and may act as agent, or designate one or more of the other persons participating in a project to act as its agent, in connection with the planning, acquisition, construction, reconstruction, operation, maintenance, repair, extension, or improvement of the project.
60. Subdivision 3 of the statute authorizes SMMPA to “investigate the desirability of and necessity for additional sources and supplies of electric energy, and make studies, surveys, and estimates as may be necessary to determine the feasibility and cost thereof.”
61. The Agency Agreement (Exh. 8) is SMMPA’s founding document. It defines the agency, its purposes and its means of governance. It states that the purpose of SMMPA is to acquire, construct and finance “facilities for the generation and transmission of electric energy or interests in such facilities or rights to part or all of the capacity thereof, in order to secure an adequate, economical, and reliable supply of electric energy, . . .” Exh. 8, p. 3. The Agency Agreement provides for the organization and membership of the Board of Directors (Id. p. 8-9 and 9-13) and the procedures for approving certain actions by weighted voting of the Members. Id. p. 13-15. 
62. Rochester has a permanent seat on the SMMPA Board of Directors pursuant to the terms of the Agency Agreement. Id. p. 14 and Stipulated Facts, ¶ 33, supra.
63. The issuance of bonds and notes requires the passage of a resolution by the Board of Directors and approval of the Representatives of the Members using the weighted voting procedures described in the Agency Agreement. Id. p. 11-13.

64. In early 1981, SMMPA entered into Power Sales Contracts (PSC) with Rochester and 12 other Member cities. Stipulated Facts ¶¶ 39-40, supra. The PSCs were necessary “in order to enable [SMMPA] to issue its revenue bonds to pay the cost of acquiring and constructing such generating, transmission or other facilities as are useful in meeting its obligations” under the PSC. The contracts would serve as security for payment of the bonds. Exh. 66, p. 1, sixth “Whereas” clause.
65. Rochester’s PSC (Exh. 66), agreed to on April 1, 1981, is a fifty year agreement for the sale and purchase of electric power and energy. It expires April 1, 2030. Exh. 66, p. 4. SMMPA is referred to in the PSC as the “Agency” and Rochester is referred to as the “Member. Id. p. 1.
65.1. The PSC includes several definitions in Section 1. The most important, for this action are the definitions of “Revenue Requirements” and “System.”
65.2. It states that Revenue Requirements:
 shall mean all costs and expenses paid or incurred to be paid or incurred by the Agency resulting from the ownership, operation, maintenance, termination, retirement from service and decommissioning of, and repair, renewals, replacements, additions, improvements, betterments and modifications to, the System or otherwise relating to the acquisition and sale of power and energy and transmission services and performance by the Agency of its obligations under the Power Sales Contracts, including, without limitation, the following items of cost:

*
*
*

(3) amounts which the Agency may be required to pay for the prevention or correction of any loss or damage or for the renewals, replacements, repairs, additions, improvements, betterments and modifications which are necessary to keep any facility of the System in good operating condition or to prevent a loss of revenues therefrom;  
(4) costs of operating and maintaining the System and of producing and delivering power and energy therefrom (including fuel costs, administrative and general expenses and working capital, for fuel or otherwise, and taxes or payments in lieu thereof) not included in the costs specified in the other items of this definition and costs of power supply planning and implementation associated with meeting the Agency's power supply obligations; . . .Id. p. 3-4.
65.3. System is defined to mean:
. . .all properties and interests in properties of the Agency, including all electric production, transmission, distribution, general plant and other related facilities and any mine, well, pipeline, plant, structure or other facility for the development, production, manufacture, storage, fabrication or processing of fossil, nuclear, or fuel of any kind or any facility or rights with respect to the supply of water, in each case for use, in whole or in part or in major part, in any of the Agency’s generating plants, now existing and hereinafter acquired by lease, contract, purchase or otherwise or constructed by the Agency, including any interest or participation of the Agency in any such facilities, together with all additions, betterments, extensions and improvements to said system or any part thereof hereafter made and together with all lands, easements, rights of way of the Agency and all other works, property or structures of the Agency and contract rights and other tangible and intangible assets of the Agency used or useful in connection with or related to said system. 
Notwithstanding the foregoing definition of the term System, such term shall not include any properties or interests in properties of the Agency which the Agency determines shall not constitute a part of the System for the purposes of this Contract.

(Id. p. 3).

66. The definition of “Power Supply Resource” is contained in Section 3 of the PSC. Id. p. 2 and 4.
67. “Participating Members” is defined to include “the Member and those Members of the Agency that are, or hereafter become, parties to Power Sales Contracts.” Id.
68. Sections 3(a) and (b) provide:


(a) 
The Agency hereby agrees to sell and deliver to the Member, and the Member hereby agrees to purchase and receive from the Agency, commencing November 1, 1982 and extending through the term hereof, all electric power and energy which the Member shall require for the operation of its municipal electric system over and above power and energy generated by any hydro-electric facilities of the Member and utilized in the operation of its municipal electric system in accordance with Section 3(c) hereof; provided, however, that after December 31, 1999, the maximum amount of power required to be sold and delivered by the Agency and purchased and received by the Member hereunder shall not exceed the Contract Rate of Delivery determined as follows: the “Contract Rate of Delivery” shall be the peak demand of the Member for power and energy under this Contract during the 12 billing periods preceding December 31, 1999, as determined by the Agency, adjusted up or down by not more than 10% so as to provide optimal utilization of the Agency’s Power Supply Resources, such adjustment to be made by the Agency upon the advice of the consulting engineer to the Agency. “Power Supply Resources” shall mean those resources for the production of electric power and energy included in the System to the extent the same are employed by the Agency to supply the electric power and energy sold under the Power Sales Contracts. On or before January 1, 1996, and, on or before January 1 of each year thereafter, the Agency shall advise the Member of the Agency’s then best estimate of what the Member’s Contract Rate of Delivery hereunder will be. for the period after December 31, 1999. On or before December 31, 1999, the Agency shall notify the Member of the Member’s actual Contract Rate of Delivery for the period after December 31, 1999.


In the event that, pursuant to the Public Utility Regulatory Policies Act of 1978 or other provisions of law, electric power is required to be purchased from a small power production facility, a cogeneration facility or other facility, the Member and the Agency shall use their best efforts to arrange for such purchases to be made by the Agency. If such arrangements cannot be made, then the Member shall make the required purchases and sell the power purchased to the Agency. The Member appoints the Agency to act as its agent in all dealings with the owner of any such facility from which power is to be purchased and in connection with all other matters relating to such purchases.


(b) 
The Member hereby commits itself to take and pay for all of the electric power and energy which it is required to take and receive under paragraph (a) of this Section 3 and which is made available to the Member hereunder at its Points of Measurement, such payments to be made at rates set forth in the Rate Schedule. Id. p. 4.
69. Section 5 of the PSC covers rates and provides:
(a) The Member shall pay the Agency for all electric power and energy furnished at the Points of Measurement hereunder at the rates and on the terms and conditions set forth in the Rate Schedule. . . .

(b) The Agency shall establish and maintain rates in the Rate Schedule hereunder and under the Power Sales Contracts which will provide revenues which are sufficient, but only sufficient, together with the other available funds of the Agency, to meet the estimated Revenue Requirements of the Agency. Id. p. 5-6.
70. The third significant document is the CROD Agreement (Exh. 266). It is dated January 1, 2000.  It was created because Rochester had elected, pursuant to Section 3(a) of the PSC, to “limit the maximum amount of power required to be sold and delivered by [SMMPA] and purchased and received by [Rochester]” beginning January 1, 2000 “so as not to exceed” the  Contract Rate of Delivery based upon Rochester’s peak demand in 1999. (Emphasis added). The CROD was set at 216,000 kilowatts (kW). This is also expressed as 216 megawatts (MW). 
71. The CROD Agreement also provides that “Nothing herein shall be deemed to amend the Power Sales Contract, which shall continue in full force and effect.” Id.
72. Up to the time of this action no other Member had elected a CROD. All SMMPA Members, except Rochester are referred to as full requirements members. That is, under their PSCs, they each purchase all of their power and energy needs from SMMPA.

73. The dispute between Rochester and SMMPA that is reflected in Count III revolves around the relationship between Sections 3 and 5 of the PSC and whether those provisions have a different meaning for SMMPA Member that has elected a CROD. Rochester maintains that, because it has elected a Contract Rate of Delivery (CROD) and thereby limited the amount of power and energy it must purchase from SMMPA, it cannot be required to pay a share of the cost of new generating facilities built or acquired by SMMPA after 1999. 
74. SMMPA’s position is that Rochester’s load growth continues to account for the majority of the load growth it must plan for and, for that reason, Rochester must share in the cost of new generating capacity. SMMPA contends Rochester’s position is not supported by any term of the PSC or by any history or course of dealing between the parties.
75. Rochester claims, if it has to pay for the cost of new generating capacity, it will not get the bargain the parties intended when it elected the CROD. SMMPA responds that Rochester has already received a benefit from being a CROD member and will continue to receive a benefit in the future. A review of history as described in testimony and trial exhibits is instructive on all these points.

William Mayben
76. One of the first things SMMPA had to do when it was created was to decide what type of municipal power agency (MPA) it should be. Before SMMPA was actually founded, the cities of Rochester, Austin, and Owatonna, (also referred to as the “Golden Triangle”), hired R.W. Beck and Associates to assist with the planning and development of an MPA. William Mayben, a consultant with R.W. Beck, met with representatives from the three cities to help them plan a joint action agency. 
77. Mayben testified at trial that the representatives of the three cities wanted to know how to go about creating a municipal power agency and the issues they would face in doing so. They also wanted to learn more about the two basic types of MPAs, a systems power agency and a project power agency. UT 1/12/09, p. 191.

78. Mayben sent a memorandum dated September 21, 1976 to John Cobb (Rochester), Norman Dietrich (Austin), and W.G. Gruenhagen (Owatonna), which included an outline of the development of a power supply agency as they had discussed when they met on September 8, 1976. Exh. 2. That meeting included not only Mayben and the municipal representatives, but also involved engineers and investment bankers. In the Outline of Development, “Power Supply Planning” is described as “the basic service rendered to each and all members of the Agency . . .” Id. p. 2. 
79. Mayben told the municipal representatives that the most critical decision they faced was whether they wanted a project agency or a full requirements (system) agency. UT p. 192-193.

80. Mayben prepared a draft memorandum for SMMPA board members dated August 19, 1977 in preparation for a board meeting scheduled for September 1. Exh. 12. In that draft he 
described “Full Utility Responsibility” as the alternative under which the Agency “would have the responsibility for planning the construction and acquisition of generation and transmission facilities needed to meet the power and energy requirements of the members, as projected by the Agency.” Id. p. 2. He stated even if there were both full and partial requirements members, the “key planning factor” of this alternative was that “the Agency, not the member, would have the responsibility for projecting and meeting each member’s power requirements in amounts up to the specified upper limit.” Id. 
81. Mayben testified that the term “full utility responsibility” refers to a system agency. UT 1/12/09, p. 215.

82. The memorandum also describes the “Project Responsibility” option. Under this option the Agency continues to have responsibility for constructing and acquiring generation and transmission facilities, but “each member, not the Agency, would have the responsibility for projecting its future power requirements and determining how much of such load growth it would acquire from the Agency.” Exh. 12, p. 3-4. 

83. On September 1, 1977, Mayben met with the SMMPA Board of Directors. The minutes of that meeting reflect that the group discussed the options of being a system agency, a project agency or a hybrid of the two. Exh. 13.
84. The board discussed the Plan of Development. Id. p. 2-7. Each of the organizational options was explained, consistent with Mayben’s August 19 memorandum. The “project responsibility” theory would involve each Member agreeing to purchase a specified share of a generating facility or capacity at the time it was financed or the bonds sold. Each member and not the Agency would be responsible for its own power supply planning and would only pay the Agency for its proportionate share of facilities or capacity to which it agreed but would have to take the risk of paying even if it did not receive its share of capacity from the project. That is because, with a project agency, each member, and not the Agency, is responsible for the debt service on the bonds. Id. p. 3. Thus each participating Member bore the risk that it might over- (or under-) estimate its future power and energy needs.
85. Using the “full utility responsibility” (system agency) theory of organization, the Agency would make the estimate of the initial generating capacity required. Although the process for doing this might appear similar under both theories (i.e. Members work together to decide on the aggregate initial capacity for all) “the nature of the power supply contract” under a system agency would be “substantially different.” Id. p. 4. With a system agency the Agency would agree to supply each Member with all of its power and energy requirements and to “make every possible effort to secure the most economical source of power.” Id. In return, each Member would agree to not purchase power from any other source; and to pay only for the power and energy it receives. Rates must be set at a level sufficient to cover the costs and expenses of the Agency including debt service on the bonds. With this system the risk of errors in power supply planning are spread to all members. 
86. A “hybrid agency” that combined features of both a project agency and a system agency was discussed but was considered “extremely difficult to accomplish.” Id. p. 6. Because the security for financing would be a mix of individual and collective responsibility it would “be a detriment in the bond market.” Id. 

87. There was also discussion of “full requirements” versus “partial requirements” members. It was determined that a decision should be made first on being a system or project agency and each Member could decide later if they would be a full or partial requirements member. Id.
88. After the discussion an informal poll was taken of the Directors. “[A]ll agreed tentatively that ‘full utility responsibility’ was the best approach, with each Member to decide individually at some later time whether it favored being a ‘partial’ or an ‘all’ requirements customer.” Id. p. 7.
89. On December 17, 1977, the SMMPA Board of Directors adopted the Plan of Development. Exh. 17. The document reflects and explains the Board’s decision for the Agency to take on “system responsibility” in which "[t]he Agency's load would be the aggregate of its membership requirements and the Agency would do the power supply planning and implement this planning to serve the members' aggregate requirements from various Projects as well as purchases and interchanges with other utilities." Id. p. 2-2. The Plan also states that each Member can decide, during the power supply planning, whether it wants to be a full or partial requirements member. Id. p. 2-3 to 2-4.
90. The Plan speaks to the need for the Agency to enter into contracts with its Members and with other agencies to implement it power supply program Id. p. 4-1 [Bates #0161]. Power sales agreements with members would be needed as the “fundamental security document for the sale of revenue bonds by the Agency.” Id. Under those agreements each Member would agree to purchase power and energy exclusively from the Agency (unless the Agency failed to deliver) and to pay for only the power and energy it actually receives. In return, the rates charged would have to be “sufficient, but only sufficient to pay the members” pro rata portion of all the costs and expenses of the Agency including debt service on revenue bonds issued by the Agency.” Id.
91. Rochester was a full participant in these initial planning and start-up activities. It was fully aware, through its representative on the SMMPA Board, that a system agency approach had been adopted and in fact supported that form of organization.

92. Rochester also supported the Agency taking a full requirements approach instead of the partial requirements approach. At a Special Meeting of the SMMPA Board, on February 22, 1979, John Cobb, Rochester’s representative, after a discussion of both options, moved that “the Agency Board of Directors go on record as adopting and supporting the full requirements approach.” The motion was approved unanimously. Exh. 27, p. 2.

93. Since its creation SMMPA has not changed its organizational plan. It has not adopted any resolution or revised plan of development or changed its bylaws to become anything other than a system agency.  
94. After the adoption of the Plan of Development, SMMPA continued to work on power supply planning with consultants from R.W. Beck and with Carl Lyon, bond counsel from Mudge, Rose, Guthrie and Alexander (Mudge Rose) in New York.
Carl Lyon

95. Carl Lyon described his role, beginning in 1978, as helping SMMPA get ready to “go to the market” including preparation of basic operating documents such as power sales contracts and capacity purchase agreements that would serve as security for the bonds. UT 1/21/09, p. 5. 

96. Lyon described the two basic types of PSCs a joint action agency like SMMPA could use. One would be a project power sales contract in which a Member would agree to purchase a certain amount of power from a specified source or project. The other type of PSC is a requirements contract in which the Agency agrees to furnish and the Member agrees to purchase its power requirements. Requirements contracts can be either full requirements or partial requirements. Id. p. 6-7. Requirements contracts can also be called system contracts. Id. p. 8. 

97. The essential difference between the two types of contracts is “[i]n a requirements contract the decisions as to how to meet the members' loads is put in the hands of the agency, whereas in a project contract it's the individual members that decide what they want to do to meet their loads and they decide whether they want to be in a project or not in a project.” Id. p. 7.
98. At that time the partial requirements versus full requirements discussion centered on Members, like Rochester, that had a significant amount of their own generating capacity. The question was whether such Members would continue to rely on that capacity and buy their additional needs, on a system basis, from SMMPA. In this situation, SMMPA would be a supplemental supplier. Id. p. 8-10. These early discussions did not include Members who might later elect a CROD. Id. p. 9. 

99. Lyon described the CROD as creating the reverse situation in which the Member takes its power from SMMPA up to a certain point and then becomes its own supplemental supplier. Id. p. 10. 
100. Lyon said the most important feature of the system approach in the PSC was that the Agency would be responsible for making power supply decisions. The system would be what the Agency’s board of directors “determined was the most economical, reliable way to supply the power and energy needs of the members.” Id. p. 11. Members had input through the Board about system resources but did not make those decisions individually. Rates would have to be set to account for all the costs of the system and system was defined broadly. “So you had to have a concept of revenue requirements of the agency that was encompassing of everything that the agency put into its system.  It's with the understanding the system is kind of a growing, changing thing.” Id.
101. In a system agency, rates would have to be set at a level that was “sufficient but only sufficient” to meet the Agency’s revenue requirements. Id. p. 12. Rates were to be set “at a level to cover [SMMPA’s] revenue requirements, to establish reasonable reserves, to allow the agency to perform its functions, but not at a level to be producing profits.” Id. p. 17.

102. The Board also discussed the rate structure and eventually decided on a “postage stamp” rate. As Lyon explained it, the idea was to charge the same rate to all Members regardless of distinctions such as being a low-load or high-load member, being near or distant from the power source, and being a slow versus a rapid growing entity. “The idea was that all of these costs are going to be socialized, and you're going to have basically a single rate or rate structure for all the members.” Id. p. 13.
103. It was intended that “the costs and expenses relating to all the various resources would be combined by the Agency in arriving at one blended rate for power and energy furnished under the Power Sales Contracts.” Exh. 53, p. 2.
104. Lyon was the primary draftsman of the PSC. He worked with SMMPA Executive Director, Pierre Heroux and with William Porter, an engineering consultant from R.W. Beck. They worked to narrow the options and reported to the Board. UT 1/21/09, p. 13-14.
105. The PSC reflects and implements the choice to be a system agency because it specifies that the Member is purchasing its requirements from the Agency and not purchasing some percentage or level of output from a specified generating resource. It also contains a broad definition of “system” and talks about revenue requirements in the context of covering the cost of meeting the Agency’s obligations rather than in the context of paying for a specified project. Id. p. 15. The PSC does not contain reference to any particular project and no Member, including Rochester, asked that such references be included. Id. p. 15-16.

106. Because SMMPA is a system agency, the PSC is a “take and pay” contract. If SMMPA were a project agency the PSC would be a “take or pay” contract. Exh. 48, p. 2. This again reflects the advantage of a system agency. If the Agency does not deliver power to a Member, the Member is not obligated to pay. With a project agency, the Member is obligated to pay even if it does not need or receive the power from the Agency. Id.
107. The CROD was originally included in the PSC as a response to potential anti-trust issues. But Members found it attractive because it gave them the chance to review their relationship with the Agency in the future.

They knew they were tied to the agency for a 50-year contract, and they knew the agency would be going out and acquiring resources and so forth that they would have to stand behind for 50 years.  But at some point down the road, they would have a chance to take a look and see whether they were happy with the way the agency was doing things and, if not, to say, okay, we understand we're tied to the agency for our load up to this point in time, but for the growth in our load after this point in time, we can go elsewhere.  And that was something, I think, people liked about the contract rate of delivery concept.
UT 1/21/09, p. 18-19.

108. It was not intended that the Agency would be unable to add resources after a CROD was elected. Id. p. 21-22.
109. The CROD also offered an advantage to the Agency because it limited its power supply responsibilities to load growth that could be met with facilities financed with long-term (e.g. 35 years) bonds at a rate that allows the Agency to maintain affordable rates for its Members. Exh. 49, p. 9; and UT 1/21/09, p. 30.
110. Carl Lyon was also primarily responsible for drafting the bond documents that were issued in 1983. Exhs. 79 and 84. The bond resolution (Exh. 79) is the basic contract between the Agency and the bondholders. UT 1/21/09, p. 39.  The bond resolution is a system resolution because it sets forth that the bonds may be used to finance “any and all” assets of the Agency that may be needed to perform its operations and meet its obligations. Id. p 39-41; See also, Exh. 79, Section 203, p. 19. If it was a project resolution it would describe only the specific project or projects being financed. UT 1/21/09, p. 41.
111. The system agency approach is also confirmed by the Official Statement relating to the issuance of the bonds in 1983. Exh. 84. It states that the bonds are not obligations of the State of Minnesota or of any Member of the Agency but are an obligation secured by the revenues the Agency derives from operating a power supply system. Id. Bates #0002.  The Official Statement included language to make it clear to prospective bondholders that the revenue to pay the bonds would come from the Power Sales Contracts signed by 13 of SMMPA’s Members, and that the PSCs would be in effect until April 1, 2030. Id. Bates #0010; and UT 1/21/09, p. 44-46.
R. John Miner
112. R. John Miner holds a masters degree in engineering science from the University of Toledo. He was employed by RPU from 1976-1987. He has worked as chief operating officer of the Austin (Texas) Electric Utility, worked as a private consultant for power supply planning, substation and transmission design, performance management and organizational development. He teaches professional engineering development at the University of Wisconsin-Madison.

113. Miner started at RPU as an electrical engineer. In 1978 he became the manager of engineering and, later in the same year, director of electric utility. In October 1983 he succeeded John Cobb as RPU’s general manager and he held that position until January 1987. 
114. During his time at RPU he was involved in every aspect of design, operation, and management of RPU’s electric utility including power supply planning, managing and operating power plants, budgeting, and power supply planning. As general manager he was Rochester’s representative on the SMMPA Board. In that capacity he served as treasurer and, later, president of SMMPA.

115. John Cobb consulted with Miner extensively during the time SMMPA was being founded. Cobb relied on him for advice about engineering, operations and power supply implications of what they were doing. UT 1/13/09, p. 10.

116.  At the time SMMPA was being formed his preference was for SMMPA to be a project agency because he believed Rochester had a good mix of generating resources at its disposal. Id. p. 15. The ultimate decision was that SMMPA would be a system agency. Id.
117. Miner expressed his reservations to John Cobb who was then RPU’s general manager. Cobb had more experience with joint action agencies and told him “that's just the way it's normally done and we're not going to get everything out of this that we want, it's part of all the members coming together.” Id. p. 96.
118. One of the reasons for that decision was that it would allow SMMPA to present a much more favorable picture of the agency when seeking long-term financing in the bond market. (Id.  p. 16). The system agency presented a scenario in which the assets being financed would be used over their lifetime and SMMPA would not have to keep going back to members to solicit their continued participation. “There was more certainty with this approach.” Id. The power sales agreements provided the financial backing for the bonds. Id.  p. 23.
119. Miner agreed the approach adopted by SMMPA was to be a system agency with full requirements Members. Id. p. 17. 
120. Rochester and the other Members that had their own generating capacity entered into Capacity Purchase Agreements with SMMPA. These agreements provided that SMMPA would gain control of each Members generating capacity and direct when it should be operated. In return, SMMPA made payments for that capacity to the affected Member. That capacity became part of SMMPA’s system and all members drew from the mix of resources at SMMPA’s disposal. Id. p. 17-18 and 20.

121. The PSC (Exh. 66) provided that RPU would buy all of its power and energy from SMMPA for the term of the contract (until 2030) and would pay for the power and energy it received. There would be an upper limit that could be set to take effect after 1999. The upper limit, known as the contract rate of delivery, would be based on the Member’s load in 1999 and the Member would not be required to take and pay for more than that amount of power and energy after the CROD was set. Id. p. 25-26.

122. After the CROD was set Rochester would take back responsibility for its own load growth above the CROD. Id. p. 26-28. His understanding was also that Rochester would pay for new capacity after 1999 and SMMPA would not because SMMPA would no longer be responsible for providing for Rochester’s load growth. In addition, Rochester would not pay for new capacity purchased by SMMPA.  Id.  p. 28-29.
123. Miner agreed that by forming a joint action agency with other utilities, Rochester solved a problem it had with its ability to build new generating capacity. Id. p. 57-58 and Exh. 1016. Rochester needed SMMPA to provide long-term base load resources and interim capacity to meet Rochester’s need until SMMPA’s new base load facility came on line. UT 1/13/09, p. 67-68. SMMPA gave Rochester the opportunity to take advantage of economies of scale. Id. p. 68-69.
124. While he was on the SMMPA board, SMMPA used a single rate schedule that applied to all Members. Id. p. 87.
125. At no time when Miner was with RPU did anyone discuss or suggest that the PSC should have a provision that would require or allow SMMPA to have different criteria for rates paid by CROD Members than it did for non-CROD Members. Id. p. 144. If SMMPA, through proper action of its board, acquires new generating facilities, they become part of the system and part of the revenue requirements of the system. Id. p. 125-126; 127-130; 165.
126. When the CROD was made part of the PSC, Miner expected it would be set using a load following approach. Id. p. 115-116. 

126.1. That approach is based on a Member’s peak use each month of the year on which the CROD is based. If this approach is graphed, it results in a curved line descending from the left side to the right side of the graph, when the y, or vertical axis of the graph represents power in megawatts (MW); and the x, or horizontal axis, represents the total number of hours in a 365 day year (8760). See, for example, Exhs. 1018 and 1042. UT 1/13/09, p. 167-169. The load is graphed by starting with the hour of highest (or peak) demand at the left side of the graph and the hour of lowest demand at the right side of the graph. Each hour of the year is plotted in between in descending order of demand from left to right. The resulting line is referred to as a load duration curve. Id. and Exh. 1030, Bates #0295.
126.2. The other approach for setting a CROD is the 100% load factor approach. With that method, the CROD is based on the CROD Member’s single highest peak power demand in the CROD year. Using the same graph, this results in the CROD being represented by a straight line going from left to right on the graph at the level of that peak. Exhs. 1018, 1042, and 1030, Bates #0295; UT 1/12/09, p. 167-169.
126.3. With either approach, the CROD Member is required to take its power and energy under the load duration curve (or line) from SMMPA and is free to go elsewhere for the generation or purchase of power and energy above the curve (or line). UT 1/13/09, p. 167-169.
Pierre Heroux
127. Pierre Heroux earned a degree in Electrical Engineering from Tri-State University. He began working in the public power industry when he went to work for R.W. Beck. He next worked for municipal utilities in Massachusetts, Michigan and Connecticut before he became SMMPA’s first executive director in 1980. UT 1/13/09, p. 171 and Stipulate Fact ¶ 36. He remained at SMMPA until his retirement in January 1999. UT 1/13/09 p. 181.
128. When Heroux started, SMMPA was considering building its own 300 MW power plant in southern Minnesota. Id. p. 182. SMMPA had been offered the opportunity to participate in Sherco 3, another Minnesota coal-fired power plant, with NSP. He urged the board to participate in Sherco 3 instead of building their own plant. Id. p. 182-183. He believed that it would be difficult to get a new plant sited and transmission lines routed and, by participating in Sherco 3, SMMPA could get the same resource for 25% less than the cost of building its own stand-alone plant. Id. p. 183.
129. SMMPA had been formed three years before his arrival and had made and re-affirmed the decision to be a system agency several times. Id. p. 185.

130. He had a number of tasks to fulfill when he started including hiring engineering, finance, and administrative staff; working with Carl Lyon, William Porter (R.W. Beck) and Craig Beck (corporate counsel) on the PSCs; developing other contracts such as the capacity purchase agreements; putting together a banking team; and securing SMMPA’s participation in Sherco 3. Id. p. 186-187.

131. His work on the SMMPA PSCs was his first exposure to the contract rate of delivery. Id. p 192. He remembered that it came up in the context of anti-trust concerns raised by a fifty year contract but he also liked it because it was a good sales tool. “[I]t gave the members an opportunity, after a period of time in a very long contract, to step up and say we're not happy with the way you're doing this so we'll take care of our growth beyond here.  And that's what led to the CROD.” Id. p. 194. He and the others working on the PSC agreed the CROD would be a good sales tool to get Members to sign the PSC. Id. p. 197.
132. Early studies indicated that, by 1993, SMMPA would need power resources beyond Sherco 3. UT 1/14/09, p. 9-10. SMMPA would have a problem financing new resources if it tried to do so at a point when the remaining term of the PSCs was shorter than the debt service on the bonds sold to finance the resource. Id. p. 10-11 and Exh. 48. For resources added after 2000, SMMPA considered that it would have to ask Members to extend the PSCs to 2050. Id. p. 12. If enough Members agreed the CROD year would then be extended to 2020. Id. p. 13-14. SMMPA could not add resources after 2000 if it had to finance those resources with long-term bonds. Id. p. 23.
133. During the fall of 1980, the SMMPA board reviewed and considered drafts of the PSC presented to it by Carl Lyon and others. Id. p. 27-29. After the board considered the PSC meetings were held in Member communities, including Fairmont and Owatonna, in early 1981 to allow other representatives of Member communities to learn about the PSC and ask questions. Id. p. 29-30.

134. Heroux believed that after the CROD went into effect (1999), SMMPA would be obligated to provide Members with power up to the CROD but would not be responsible for load growth. Id. p. 35. But if SMMPA acquired a new power plant after a Member elected a CROD and became a partial requirements member, then the CROD Member would have to share in the cost of the new facility. The facility would become part of the system and the CROD Member would get a benefit from it. Id. p. 38-39.
135. SMMPA put together a package of generating resources, including the Members’ own facilities to supply Members’ power and energy needs until 1987 or 1988 when Sherco would come on line. Id.  p. 43-44. It was estimated that SMMPA would need new resources to cover demand by 1993 because some of the Members’ facilities that were part of the system through the capacity purchase agreements would age out and no longer be part of the system. Id. p. 45-46. Sherco would continue to provide base load beyond 1993. Id. p. 46.
136. Heroux viewed SMMPA as a system agency and whatever costs were required to operate that system and meet the Members’ requirements would go into the rate the Members were expected to pay. Id. p. 85. No one asked if a CROD member would have to pay for new facilities acquired after 2000. Id. He did not know if a Member would have a financial benefit from establishing a CROD because it was up to each Member to study that issue and he did not do that. Id. p. 86-87.
137. The bond documents described only 13 of SMMPA’s 16 members (at that time) as “participating members.” Exhs. 79 and 84. The reference to participating members was meant to indicate that these Members were participating in SMMPA’s power supply system so they represent the revenue stream that SMMPA will use to meet its obligations to the bondholders. UT 1/14/09, p. 94-96. The Members who were indicated in the bond documents as not participating had not signed power sales contracts and were not participating in the power supply system. Id. p. 96. 

138.  After Sherco 3 came on line and the system was operating, SMMPA found, in the early 1990s, that it could extend some of its capacity purchase agreements and keep some older generating equipment in use longer than originally predicted. The result was that new capacity was not needed in 1993 as first projected, but could be postponed until about 2000 or later. Id. p. 109-110. 
139. In the early ‘90s, Heroux told SMMPA Members he wanted to deal with the CROD early. About four or five members, representing over 50% of SMMPA’s capacity use, expressed an interest in electing a CROD. Rochester was one of those members. Id. p. 111-112. If Members using that much capacity elected a CROD it could adversely affect the ability of the Agency to finance bonds for new facilities. Id. p. 113-114.
140. In 1991, SMMPA proposed an amendment to the CROD provision of the PSC. The proposal was to eliminate the 1999 target year for the CROD and give Members the option to continue as full requirements members but to be able to elect a CROD on seven years’ notice. If SMMPA was planning and financing a new resource, the seven year notice would allow the electing member’s demand to be included in the revenue stream for the financing of that new resource. The member might also be required to extend the PSC so it was at least as long as the term of debt service for the new resource. Id. p. 117-122. Thirteen of the eighteen Members were willing to sign the PSC amendment with the seven year sliding CROD and continue as full requirements Members of SMMPA after 1999. Id. p. 125.

141. CROD Members benefit from new resources if they are drawing power from the system. “All the members, whether they are CROD or not, are purchasing from the [system].  If you add -- if you add resources to that system, you're improving it, every member taking power benefits from that improvement.” Id. p. 126. 
142. A CROD Member should not have to pay the cost of future load of non-CROD Members. Id. p. 129. But if a CROD Member takes power from the system and the new resource is part of the system, then the CROD Member gets a benefit from it and should have to pay. Id. p. 130.

143. Rochester was the only SMMPA Member that elected a CROD in 1999. Id. p. 131. Rochester is not responsible for and should not have to pay for the costs of meeting the load growth of other SMMPA members. Id. p. 133. Rochester took the position that it should not have to pay for new resources added to the system after 1999. The SMMPA board never took a formal position or responded to Rochester’s claim. Id. p. 139.
Walter Lorber
144. Walt Lorber came to work for RPU in 1980 as an electrical engineer. He became manager of engineering in 1983 and in 1989 was appointed director of the power division. The title changed over time but he held that position at RPU until he retired in 2008 as director of core services. He reported to RPU’s general manager. In the 1990s that was Robert Pawelski. UT 1/16/09, p. 5.

145. Lorber was designated by Rochester, as its representative in this lawsuit, to testify about the CROD. Id. p. 17.

146. One of his responsibilities was power supply planning, which involved planning to meet the future electric loads of the city. During the early 90s Rochester decided that it would not amend the PSC to extend its full requirements obligation with SMMPA past 1999. Id. 

147. In 1992 a power supply study (Exh. 166) was prepared to assist the RPU board with its decision about whether Rochester should remain a full requirements member of SMMPA. The study recommended, among other things, that Rochester not sign an amended PSC and that the city should oppose any attempt by SMMPA to charge Rochester for power supply resources used strictly to meet the needs of full requirements members. Exh. 166, p. 24 and UT 1/16/09, p. 9-11; See, also, Exh. 167.
148. Rochester calculated that, by electing the CROD and becoming a partial requirements member of SMMPA, it could gain a significant economic benefit by going elsewhere for extra power during peak demand. Exh. 166, Bates #0025 and UT 1/16/09, p. 12-13. The benefit was estimated at $5.7 million in 2005 if the CROD was set at 90% of peak demand in 1999. Exh. 166, Bates #0026 and UT 1/16/09, p. 13.
149. Rochester and SMMPA had different views of how the CROD should be set. See, for example, Exh. 158. In July 1992, Robert Pawelski, RPU’s general manager, reported to the Rochester City Attorney about the different interpretations of the CROD provisions of Section 3 of the PSC and what each one meant. He explained there were two views. One view was that the CROD should use a load following approach and the other view was that it should be set using a 100% load factor approach. Exh. 158, p. 2 and UT 1/16/09, p. 22-24. 

150. Using the load following approach, the CROD would be set using the peak demand during the preceding 12 months and the actual amount of energy taken during that same year. In Pawelski’s example that was 225,000 kilowatts (peak demand for power) and 1,103,760,000 kilowatt hours (kWh) (amount of energy actually used). Under that interpretation a CROD member would be responsible for providing its own power and energy when demand exceeded 225 MW and when total energy purchased exceeded 1,103,760,000 kWh. UT 1/16/09, p. 24-26 and Exh. 158.

151. With the 100% load factor approach if the peak of 225,000 kW was used, Rochester would have to buy all power and energy from SMMPA except when its demand exceeded 225,000 kW and until its total energy use exceeded 1,971,000,000 kWh. (225,000 kW multiplied times 8760 hours in a year). UT 1/16/09, p. 26 and Exh. 158.
152. The difference between the two approaches is that, under the load following approach SMMPA’s responsibility for energy is capped at the level of energy supplied in the CROD year (1,103,760,000 kWh). Under the 100% load factor approach, SMMPA is responsible for Rochester’s load growth between the energy supplied in the CROD year and the energy provided when Rochester is taking power at 225,000 kW every hour of the year (1,971,000,000 kWh).  The difference, in Pawelski’s example is 868,000,000 kWh of energy. UT 1/16/09, p. 26-27 and Exh. 158. In other words, a load following approach sets a cap on both power and energy used in the CROD year and a 100% load factor approach only caps power based on the CROD year. 
153. The 100% load factor leaves the Agency responsible for the Member’s load growth between the CROD year and the time the Member’s energy demand is at the CROD level 100% of the time. UT 1/16/09, p. 27.

154. In October 1992, the Rochester City Attorney, Terry Adkins, responded to Pawelski, that he thought SMMPA’s interpretation of the CROD provision was the legally correct interpretation. Id. p. 31 and Exh. 163, p. 3. 

155. The parties also had a dispute about CROD Members’ responsibility to pay for new resources after 1999. SMMPA’s position was that the CROD Members would be responsible for sharing in those costs. Id. p 28-29. SMMPA was doing its power supply planning in the 1990s using the assumption of the 100% load factor CROD . UT 1/16/09, p. 35-36 and Exh. 169.
156. Rochester worked with the other four cities that were planning to elect a CROD to block any approval and financing of new resources unless a different rate was negotiated for CROD Members. UT 1/16/09, p. 36-40; Exh. 1025; Exh. 174; Exh. 177; and Exh. 178.
157. In 1996, Rochester was still discussing the CROD interpretation and what to do about it. Pawelski and Lorber and others with Rochester knew that a legal challenge might occur if Rochester and SMMPA continued to disagree about the interpretation of the CROD. Rochester determined that it would still gain an economic benefit if there was a 100% load factor CROD because it would be able to obtain peak power at a cheaper price than it would have to pay SMMPA. No legal challenge was made at that time. UT 1/16/09, p. 47-53 and Exh. 224.
158. In 1998, Lorber wrote to SMMPA asking for a proposal for supplying short term power and energy needs in 2000 that resulted from setting the CROD. The amount in the proposal was based on RPU’s calculation using a 100% load factor CROD. UT 1/16/09, p. 56-57 and Exh. 235.

159. The issue of the CROD interpretation remained unsettled in 1998. Lorber sent a memorandum to Larry Koshire, Pawelski’s successor as RPU general manager and told Koshire that the price SMMPA was charging per kilowatt hour of energy was very competitive for “firm energy.” He recommended that the 100% load factor CROD not be challenged on an economic basis. UT 1/16/09, p. 60-61 and Exh. 237.
160. On January 1, 2000, Rochester and SMMPA entered into an agreement (Exh. 266) based on the CROD provision of Section 3(a) of the PSC. The agreement states that Rochester elected to limit “the maximum amount of power required to be sold and delivered by the Agency and purchased and received by the Member” so that it would not exceed the Contract Rate of Delivery. Rochester and SMMPA agreed the CROD, based on Rochester’s peak demand, rounded to the nearest 1,000 kilowatts, “shall be 216,000 kilowatts [216 MW]
 from and after January 1, 2000.” Exh. 266. The agreement then says “Nothing herein shall be deemed to amend the Power Sales Contract, which shall continue in full force and effect.” Id.
161. The 216 MW CROD was based on Rochester’s forecast peak demand from 1999. The actual peak was around 230 MW but the parties agreed on the lower number because the higher peak was the result of an unusually hot summer. UT 1/16/09, p. 19.

162. In 2000, after the CROD was set, Rochester continued to take power and energy from SMMPA and pay for it on a 100% load factor basis. UT 1/16/09, p. 65. The same was true for subsequent years. Id. p. 66. 

163. Between 2000 and 2004 Rochester’s energy growth was greater than that of all the other 17 Members of SMMPA. That load growth was supplied by SMMPA using a 100% load factor CROD. Id. p. 69-70 and Exh. 429. 
164. Rochester continued to analyze the situation to see if it was getting a benefit from the CROD after it was set. In 2007, RPU completed a report entitled “Power Resources 2007 Financial Performance.” Exh. 577. Part of the report dealt with whether Rochester had made the right choice by electing the CROD. Exh. 577. Bates #3445 et. seq. That section of the report concluded that election of the CROD had resulted in savings to RPU rate-payers of $6,690,189. Id. and UT 1/16/09, p. 20-21.
165. SMMPA’s resources consist of three types of generating units; base load, intermediate and peaking units. UT 1/16/09, p. 73-74. Base-load units generally run on steam and are capital intensive but because they use lower cost fuels such as coal to produce the steam, they are cheaper to operate.  Base-load units are intended to run “24/7”, except when down for repairs or improvements. Sherco 3 is an example of a base load unit. The variable cost of producing electricity fluctuates, but SMMPA recently estimated the variable cost of producing energy at Sherco 3 was approximately $12 per MWh. Exh. 1065.

166.  Peaking units are much less costly to buy, but burn expensive fuels, such as oil or gas to produce electricity directly, and therefore they are expensive to operate.  In 2008, SMMPA estimated a 50 MW combustion turbine would cost $54,100,000. Exh. 627 Bates #0327.  It would be run less than 17 percent of the time during the year, ordinarily in the hot summer months when demand is at its highest in the SMMPA area. UT 1/26/09, p. 90.  SMMPA estimated the variable cost of producing energy by a new combustion turbine peaking unit would be approximately $80.00 per MWh. Exh. 1066. 
167.  Intermediate units are economical to operate more frequently than a peaking unit but less than a base load unit.  The capital costs for an intermediate unit are greater than a peaking unit but variable costs are less.  A ‘combined cycle’ plant is an example of an intermediate unit. Exh. 471 Bates #0061.
168. Using a traditional approach to power supply planning it might not be prudent to use the same mix of resources to meet demand in 2000 as it would to meet an increased demand in 2020. UT 1/16/09, p. 75-76. It does not make sense, for example, to operate a peaking unit to meet base load needs. Id. p. 76. Peaking units are not typically run for a lot of hours in a year. Id. p. 77. The CROD was set based on optimum use of SMMPA’s resources in 1999, the same mix can only be used prudently using a load following approach. It cannot be used for a 100% load factor approach. Exh. 1087, p. 100, Lines 2-18.

169. Lorber said, however, that the traditional analysis does not necessarily apply anymore because of changes in the wholesale energy market with the introduction of the Midwest Independent Service Operators (MISO) market. Now, he stated, SMMPA doesn’t produce power for member need, it produces power for MISO. Id. p. 75.
170. Rochester was aware that SMMPA’s position was that SMMPA would have to add resources to meet its obligation to supply Rochester’s load growth under the CROD. Those new resources would benefit Rochester and all other SMMPA members. Despite this knowledge, Rochester continued to take the position that it should not have to share with other Members in the cost of new resources acquired by SMMPA after 1999. Id. p. 79-82.
171. In 2004 Rochester made a proposal to the SMMPA board for the adoption of a dual rate system that would provide a different rate for Rochester than for the other Members, based on Rochester being a partial requirements or CROD member. There is no specific language in the PSC that calls for or describes a separate rate schedule for CROD Members. Id. p. 84. At the SMMPA board meeting in December 2004, Rochester made a formal presentation about the dual rate proposal. Id. p. 84-85 and Exh. 444. The presentation included the fact that Rochester accounted for 70% of the Agency’s growth in energy requirements; and that “[u]sing the current rate structure, RPU's average cost per kilowatt hour for the agency has declined in real terms and relative to the non-CROD members.” UT 1/16/09, p. 87 and Exh. 444, Bates #0005. The board did not accept Rochester’s proposal and decided to continue using a single-rate model. UT 1/16/09, p. 88.
Robert Pawelski
172. Robert Pawelski appeared by videotaped deposition. The deposition was taken on March 23, 2007.
173. Robert Pawelski was the general manager of RPU from June 1987 through June 1996. Pawelski Dep. p. 9. During that time he was also Rochester’s representative on the SMMPA board and served as board secretary. Id. p. 42. He was not aware of the lawsuit between Rochester and SMMPA. He first learned about it when Terry Adkins, Rochester City Attorney, called and asked to meet with him about it. Id. p. 10-11. 
174. On February 17, 1993, Pawelski wrote a memo to the RPU board members and said, among other things, that Jim Carlson, RPU Board President, had told him to “get Rochester out of SMMPA.” Id. p. 26-27 and Exh. 178, p. 2. He did not take action on that directive because, as a practical matter, there was no way to get Rochester out of SMMPA. Pawelski Dep. p. 28. He did think that Rochester would be better off if it were not in SMMPA because he believed the city could save millions of dollars by getting power and energy more cheaply on the open market. Id. p. 29-30. The only two ways he found that Rochester could get out of or limit its involvement with SMMPA was to buy out of the PSC, which was prohibitively expensive, or elect the CROD. Id. p. 31.
175. Pawelski noted, in his memo to the RPU board that “The RPU Board and City Council approved a resolution which stated that Rochester would oppose the payment of such expenditures in the future. This position is very important from a financial standpoint for Rochester.” Exh. 178, p. 1 and Pawelski Dep. p. 184-185. He also informed the board that Pierre Heroux, SMMPA executive director, had taken the position that all members of SMMPA whether full requirements or CROD members should share equally in the cost of new resources in the future. Exh. 178, p. 1, and Pawelski Dep. p. 190-191.
176. As he understood the CROD, it would be set based on 1999 demand. Starting in 2000, whenever Rochester’s power demand exceeded the CROD, Rochester would be responsible for generating or buying the additional power on its own. SMMPA would be responsible for all power under the CROD. For example, if the CROD was set at 200 MW and Rochester’s demand was 205 MW, then Rochester would be responsible for generating or buying the last 5 MW of power. Anytime demand was under 200 MW, Rochester would be served by SMMPA. Pawelski Dep.  p. 32-33.
177. The first year that Rochester and SMMPA started discussing the CROD was 1996 and there was a disagreement at that point about how it would work. SMMPA asserted it would still be responsible for some portion of Rochester’s load growth after 1999 and Rochester believed that SMMPA’s responsibility would be capped at 1999 levels. Id. p. 34. SMMPA board and staff thought Rochester and any other CROD Member, after 1999, would still share in capital costs for new generating facilities. Rochester’s position was that partial requirements members should share in the cost of providing for the growth of all-requirements members. Id. p. 34-36 and Exh. 178, p. 1.
178. Pawelski advised the RPU board that “the only leverage [partial requirements members] have is to not approve any bond issues that require a weighted vote for the expenditure of capital for future generation and transmission projects.” Exh. 178, p. 2 and Pawelski Dep. p. 44-45. Using weighted votes, partial requirements, or CROD, members could block approval of new capital expenditures. Id.
179. During the time he was at RPU, SMMPA did have some partial requirements members who took power from WAPA hydrogeneration. SMMPA was then a joint action agency with some full and some partial requirements members. Pawelski Dep. p. 129. Litchfield and Redwood Falls were two of the members who took power first from WAPA and the balance from SMMPA. Id. p. 131. This situation put a strain on SMMPA because it had to serve Litchfield’s and Redwood Falls’ level of demand (peak power) but would sell less energy under that demand than if they did not take power from WAPA. Despite this difference, those cities paid the same rate as every other Member. Id. p. 132-133. 
180. Pawelski explained: “When a customer has a higher peak and doesn’t take much energy, . . .then that would put an additional burden on SMMPA or the utility, because they have to supply—for short periods of time, they have to supply that capacity, but they’re not selling a lot of energy under that.” Id. p. 133. No one ever requested that the members who took hydro power from WAPA should pay a different rate for power and energy from SMMPA than was charged other members. Everyone paid the same rate. Id. p. 134-135.
Larry Koshire
181. Larry Koshire is the general manager of RPU. He has held that position since 1997. UT 1/20/09, p. 8. He was president of the SMMPA board for about two years from 1997-1999. Id. p. 9. He was the designated corporate representative for Rochester and RPU in this lawsuit. 
182. In his role as RPU general manager and as a SMMPA board member, he is familiar with the rate-making process. Rate-making is a mixture of art and science because you have to consider costs and revenues (science) as well as regulatory issues, price signals to customers, and market considerations (art). Id. p. 58-59. The PSC gives the board broad authority to take those things into account. Id. p. 59-60. There is nothing in the PSC that requires SMMPA to make any allocation of rates among demand, energy, and transmission charges. Id. p. 60-61.
183. It has been Rochester’s position that SMMPA should set rates for RPU that take into account only the assets in place in 1999. Id. p. 63-64. There is nothing in the PSC or any other contract or agreement that requires the Agency to do that. Id. p. 72-73. 
184. There is nothing in the PSC that requires SMMPA to charge one rate for some members and another rate for others. Id. p. 79; Exh. 521, Request for Admission 31. It was the intent of the parties when the PSC was agreed to that there would be a “postage stamp” rate for delivery of power and all members would pay the same rate. There was no discussion, up to the signing of the PSC that different members would be billed at different rates. UT 1/20/09, p. 82 and Koshire Dep., tab 2, p. 170, line 6-171, line 2.
185. Since 1999, SMMPA has added four to six wind turbines. They have become part of the system and part of the Agency’s revenue requirements. Id. p. 76-77. SMMPA has also added other assets, including a power purchase contract know as the Split Rock Contract; regulatory capacity, which is reserve capacity to meet power pool regulatory requirements; and Quick Start Diesel Contracts. UT 1/20/09, p. 89-91. As Rochester’s representative on SMMPA’s board, Koshire voted in favor of adding all those assets. Id. p. 91. All of those assets became part of SMMPA’s system. Id. p. 92 and Koshire Dep., tab 2, p. 154, lines 17-23.
186. SMMPA was asked to consider a proposal for improvements at Sherco 3 that could have the result of increasing the facility’s output. Koshire voted against it, in part, because it was contradictory to Rochester’s position about adding and paying for new capacity after 1999. UT 1/20/09, p. 93-97.
187. In September 2000, SMMPA passed, over Rochester’s objection, an emergency energy rate. Id. p 98-99 and Exh. 276. In July 2001, SMMPA voted unanimously to sunset the emergency energy rate because it violated the “fundamental agency philosophy of sharing risks and rewards, an all-for-one and one-for-all approach.  All board members agreed with the importance of adhering to that philosophy.” UT 1/20/09, p. 101 and Exh. 1036.

188. Rochester does not contend that SMMPA has violated any provision of the PSC, the bond resolution, the Agency’s articles of incorporation or bylaws, or any other legal or contractual obligation of the Agency, by adopting a revenue requirements approach to rate-setting. UT 1/20/09, p. 109-110 and Koshire Dep., tab 1, p. 148, lines 5-23.
189. When Rochester made its dual rate proposal to the SMMPA board, he believed it was given full and fair consideration. UT 1/20/09, p. 109-110. The rejection of that proposal was also a decision to stick with the single rate structure. Id. p. 111. During discussions and consideration of the dual rate proposal, SMMPA considered that Rochester was responsible for the majority of the energy growth requirements it had to provide its Members. It was appropriate for SMMPA to consider that fact in reaching a decision. Id. p. 113 and 114-115 and Koshire Dep., tab 3, p. 50, lines 3-11.
190. In communications that were exchanged during the consideration of the dual rate proposal, Ray Hayward, SMMPA executive director, asserted that SMMPA was obligated to provide and Rochester was obligated to take power and energy up to 216 MW; and SMMPA has the discretion to set rates as long as its decisions are not arbitrary and capricious. No one from Rochester responded to contradict those assertions. UT 1/20/09, p. 122-123.
191. Koshire exchanged communications with other SMMPA board members about the dual rate proposal. In communications with Owatonna’s representative, Mr. Shurts, Koshire was told that Rochester might have a good argument about not paying for post-1999 load growth if the CROD had capped Rochester’s energy requirements from SMMPA at 1999 levels. In other words, Rochester’s position might be meritorious if a load following approach had been adopted. Id. p. 127-128 and Exh. 457.  At that point, in early 2005, Rochester was still taking the position that the PSC required a load following approach to the CROD. For that reason, Rochester believed that SMMPA had become a project agency vis-à-vis Rochester, when the CROD was set. UT 1/20/09, p. 128-129 and Exh. 459. 
192. Despite Rochester’s position, it had been buying all its energy needs, up to 216 MW, from SMMPA since the CROD was established. Rochester did not agree with the 100% load factor interpretation, but it decided not to challenge it even before the CROD was established. UT 1/20/09, p. 130. In late 1998 and 1999, before the CROD was established and after it went into effect, Rochester did not make any plans to provide capacity for its energy needs under 216 MW and did not do anything to challenge the 100% load factor interpretation. Id. p. 133-134.
193. Koshire communicated with the CEO of the Midcontinent Area Power Pool, in August 1999, that Rochester would remain a full requirements member of SMMPA through 2030, except that its requirements from SMMPA would be capped at 216 MW using a 100% load factor approach. Id. p. 135-136 and Exh. 262. 
194. Koshire was aware that a ruling on summary judgment resulted in the court finding that the 100% load factor approach applied to the CROD. Under that approach, SMMPA is required to meet Rochester’s energy needs up to 216 MW and is required to have, in its system, sufficient generating resources to meet that need. Whatever SMMPA does to provide for the energy growth under that 216 MW CROD, becomes a revenue requirement of the Agency. Revenue requirements are paid by the Members through rates. UT 1/20/09, p. 147-148 and Koshire Dep., tab 7, p. 189, lines 7-25.
Raymond Hayward
195. Ray Hayward is the executive director and chief executive officer of SMMPA. He carries out Agency policy as set by the board and does so through his supervision of SMMPA staff. He supervises 41 “team members.” UT 1/22/09, p. 4. He was hired as executive director in January 2000 after serving for a number of years as outside counsel to SMMPA. Id. p. 4-5.
196. SMMPA is a non-profit municipal corporation and a political subdivision of the State of Minnesota. Id. p. 42.
197. As executive director he is charged with providing the board with information that will assist it in its rate setting deliberations. Id. p. 43-44. To carry out this responsibility, he provides the board with monthly information on the financial health of the Agency including the balance in the rate stabilization account and financial reserves. He also provides updates on developments in the utility industry. During budgeting discussions he provides more detailed information for the board’s consideration. Id. p. 44.

198. The SMMPA board exercises authority to establish and maintain rates pursuant to statutory authority and the PSCs. Id. p. 45. 
199. SMMPA has three partial requirements members in addition to Rochester. The cities of Redwood Falls, Litchfield and Fairmont all take allocations of power from WAPA. Since the inception of the Agency, all Members have paid the same base rates for demand, energy and transmission charges. Id. p. 46. No partial requirements Member, other than Rochester, has asked that its rates be set so as to take into account its status as a partial requirements Member. Nor has any partial requirements member, except Rochester, asked that rates be allocated differently between demand and energy charges than it is for full requirements members. Id. p. 46-47.

200. SMMPA has between $500 million and $600 million dollars invested in power generation resources and over $100 million in transmission resources. Id. p. 47. Over the years, SMMPA has installed and invested in new infrastructure to serve individual members such as a transmission line for Lake City, updated transmission and substation facilities for Fairmont, and a tap line for transmission to Grand Marais. Costs of these facilities have been part of the rates charged to all members. SMMPA is also participating, with other utilities, in a transmission project known as CapX2020. There has been no effort by the board or by any Member to charge the specific city that benefited from those improvements to be charged a different rate. Id. p. 48-51.
201. When setting rates the board considers several factors. It must cover the Agency’s revenue requirements. It considers price signals it wants to send to Members so Members can pass those signals to their customers. The board also considers issues related to rate stability. When looking at the allocation between demand and energy charges, the board looks at issues such as the cost of producing energy and where to put charges (demand v. energy) so as to encourage users to conserve. Id. p. 53-54.
202. When setting rates, the board has to consider how the Midwest Independent Service Operators (MISO) affects the market. MISO governs the energy market for a number of states. MISO reduces congestion on the transmission system by sending price signals to the utilities that buy their energy from MISO. MISO members are told by MISO when to run their generating facilities and which facilities to run based on the price components MISO members have provided. The energy produced goes to MISO and members buy all their energy from MISO at the price that MISO sets. Id. p. 56-57. Since the creation of MISO there has been significant upward pressure on prices. Id. p. 57. That pressure, in turn, is a factor the board considers in its deliberations on rates. UT 1/22/09, p. 57. (See, also, Geschwind, UT 1/26/09, p. 18-20)
203. Other changes in the industry that have affected rate making are requirements to reduce consumption by encouraging conservation and renewable energy requirements enacted by Minnesota, that require 25% of energy to come from renewable sources in the future. Id.  p. 65

204. The board also considers financial reserves when setting rates. It looks to keeping reserves within a certain range and it considers capital financing plans and what can or should be paid for with cash and what should be financed with bonds. Id. p. 58; See, for example, Exh. 343.
205. Hayward was aware that on February 23, 1994, the Rochester Common Council had passed a resolution that Rochester contended it was “not legally obligated to pay for any generation or transmission capacity required to satisfy” the requirements of non-CROD SMMPA Members. Exh. 195 and UT 1/23/09, p. 3-4. This resolution was consistent with one passed by the RPU board in 1992. The resolution also stated that Rochester would instruct its representative on the SMMPA board to vote against any capital expenditure for new generating resources if Rochester was paying any of the cost of that expansion. Exh. 195. Rochester asserted it would contest, in a court of law, any attempt by SMMPA to cause Rochester to pay for generating resources acquired for the purpose of meeting the requirements of non-CROD SMMPA Members. Id. 
206. Pierre Heroux discussed the Rochester resolution with the SMMPA board. He told them he disagreed with it. The issue was discussed but no action was taken because the board did believe it had the authority to limit the discretion of a future board that might have to deal with the issue. UT 1/23/09, p. 4. 

207. The SMMPA board had taken a similar position in 1993. At its March 10, 1993 meeting the SMMPA board discussed the issue of post-1999 rates. It directed that staff make a search to find what had been said about the issue “at the inception of the Agency.” Exh. 180. After that search was completed and a report was provided (Exh. 182) the board concluded there was “general consensus that a resolution of the present board regarding post-1999 rates would not be binding. For this reason, the board took no action regarding post-1999 rates.” Exh. 183, p. 2.
208. Between 1993 and 2005, SMMPA did not adopt a resolution opposing Rochester’s position on post-1999 rates and it never took a position that Rochester would be excluded from any revenue requirement after 1999. UT 1/23/09, p. 9-11.

209. In September 2002, SMMPA issued an official statement in connection with a new bond offering. Exh. 331. In that statement it noted the unsettled dispute over allocating rates among Members for the cost of future generation. It stated: 

As of yet the Agency has not determined how to allocate among the Members the costs associated with supplying future generation, transmission and other power supply resources. . . .Rochester, with approximately 42.4% of the 2002 weighted votes, has taken the position that it should not be responsible for costs associated with supplying the post-1999 growth of the [full requirements] Members, Rochester has adopted a resolution under which it expresses its opposition to paying generation and transmission costs which may be incurred to supply the post-1999 growth of the [full requirements] Members, and under which it would oppose the financing of such expenses if the costs thereof would be included in rates charged to Rochester. The Agency has not taken a position on how it would charge for such costs, if any such costs are incurred. 

Exh. 331, p. 27 (Bates #0168).
210. The language in the official statement was consistent with the fact that the SMMPA board had not adopted any resolution or made any final determination on the issue of post-1999 rates for new generating resources. Hayward believed that, even though he and Heroux were opposed to Rochester’s position, it was a decision for the board to make. UT 1/23/09, p. 22-23.

211. Hayward was not involved in preparing or presenting rate studies to the SMMPA board when he was counsel to SMMPA and Pierre Heroux was executive director. Id. p. 26-27. Historically, SMMPA has divided its rates into a demand charge and an energy charge and, more recently, a transmission charge. Id. p. 26. In addition to making sure revenue requirements are met, the board considers many factors when determining how to divide rates among the different components. Id. p. 28. Since 1999, the demand charge has remained the same. The energy charge was the same from 1999 to 2004 but has risen since 2004. Id. p. 32. After 2004, the Agency implemented an “on peak” and an “off peak” energy charge, with the on peak charge being higher. Id. p. 32-33. See, also Exh. 371. SMMPA also has key account rates that are discounts off the postage stamp, base rate and are available to customers of any Member. UT 1/23/09, p. 37-38.
212. One of the reasons SMMPA decided to keep the demand charge stable and reflect increased costs in the energy charge was to reduce the variability, and therefore the uncertainty, between forecast and actual revenues. Id. p. 39-41 and UT 1/22/09, p. 55. 
213. There was a significant increase in rates from 2005 to 2007. Exh. 1043. There were a number of reasons for the increase including higher costs for goal, natural gas and other fuels; start of the MISO day 2 market; Sherco 3 being off-line for two months of planned maintenance; a spike in natural gas prices after Hurricane Katrina; and the need to replenish reserves. UT 1/23/09, p. 182-183. When the board deliberated about rates during that time it considered whether to apportion those costs to demand, energy or transmission charges. Id. 183-184.
214. In late 2008, the SMMPA board authorized the Agency to use both internal and outside resources to undertake a study of rate making philosophy including costs of service and generating funds for capital projects. Rochester’s representative (Larry Koshire) was supportive of that activity, but after the board meeting sent a letter suggesting the study should await the outcome of the pending litigation. UT 1/22/09, p. 63-64.
215. Hayward expressed his view that, when it comes to setting rates, “[i]n order to perform its functions for the next years or beyond and to be able to incorporate everything that's going on in our industry, our board needs broad discretion.  If we cannot be nimble and adapt to what's happening out into the future, we get run over.” Id. p. 65.
216. In late 2003, Rochester again raised the issue of setting a separate rate for RPU that would allocate capital costs so as to exclude it from paying the cost of new generating resources. 
216.1. In a message to Larry Koshire, Hayward noted that he believed Rochester’s concern was based on its view that, once the CROD was set, it was not contributing to SMMPA’s need for new resources. For that reason, it should not have to share in the cost of those resources because it was not deriving a benefit from them. Exh. 1030, p. 1. 
216.2. Hayward stated that SMMPA’s view was that it would be supplying the vast majority of RPU’s post-CROD growth in energy use. He pointed to Rochester’s load duration curve in 2002, compared to the 216 MW CROD. Exh. 1030, p. 1 and Bates #0295. 
216.3. He pointed out that SMMPA would be “supplying all of the growth in energy that occurs above [the 2002 load duration curve] and below the [216 MW CROD line]. That is a substantial amount of energy growth.” Id. p. 1 and UT 1/22/09, p. 81. He went on to say that Rochester was supplied 1,052,762 MWh of energy in 1999 by SMMPA and, by 2002, that number had grown to 1,178, 592 MWh of energy; about a 12% increase. Exh.1030,  p. 2 and UT 1/22/09, p. 81-82. Compared to other Members, whose energy use had collectively grown only 5% between 1999 and 2002, Rochester would be receiving 65% of the benefit from any new resources because it accounted for 65% of the growth in SMMPA’s energy demand. Exh. 1030, p. 2 and UT 1/22/09, p. 82.
216.4. Rochester’s contention was that, because SMMPA would not be supplying Rochester’s growth in peak capacity, Rochester should not have to pay for new resources SMMPA acquired for that growth. UT 1/22/09, p. 83. Hayward’s response was that the issue went to the heart of what a joint action agency is about. In addition to the fact that RPU would account for 65% of SMMPA’s growth in energy demand, the idea had always been that costs of resources were shared through rates because all Members benefited from improvements to the system and, therefore, SMMPA never considered setting different rates for different Members based on relative benefit. Id. p. 83-84 and Exh. 1030, p. 2.

216.5. Hayward asserted that Rochester was benefiting in both a relative and absolute sense, from lower costs per kWh since 1999. Compared to other SMMPA Members, Rochester’s costs decreased 7% while other cities’ costs dropped only about 1.5%. The same benefit or greater benefit was likely to accrue to Rochester from new resources that would be added to the system that could produce energy more cheaply. Exh. 1030, p. 2 and UT 1/22/09, p. 85-86.

216.6. Hayward emphasized the benefits of joint action and that the Agency would only add new resources if it was in the best interests of the Agency and its Members to do so. All would share in the benefits and risks of that approach. Exh. 1030, p. 2-3, and UT 1/22/09, p. 86-87.

217. In November 2003, after a reminder from Hayward, Koshire responded that Rochester needed more time to formulate a proposal and did not want to share the discussion with other board members yet. UT 1/22/09, p. 89-90 and Exh. 1031.
218. In January 2004, Hayward received a response from RPU’s counsel, David Yaffe, concerning the rate issues raised by RPU. Yaffe restated RPU’s position that SMMPA’s rates should account for the fact that Rochester was a partial requirements member and not responsible for the capital costs of new resources. Yaffe also asserted that it was a violation of Section 5 of the PSC and the “sufficient but only sufficient” rates requirement to allow funds to accumulate in the rate stabilization account for use in capital acquisitions. Yaffe suggested a team of engineers, rate designers and lawyers get together to discuss and work on the issues he raised. Exh. 378.

219. Hayward distributed Yaffe’s letter to SMMPA board members. Exh. 1029. He also sent a more detailed memo to board members with his analysis of the issues. Exh. 381. At the February 11, 2003, SMMPA board meeting, the issues raised in Yaffe’s letter, and by RPU’s suggestions, were discussed. As a result of that discussion, Hayward sent a letter to Yaffe on February 13, 2004. Exh. 383. He told Yaffe that SMMPA disagreed with the assertions of PSC violations. The board had the discretion to set rates in a reasonable manner and to use revenues for a variety of legal purposes. Exh 383 and UT 1/22/09, p. 94. Hayward also stated that SMMPA remained willing to meet with Yaffe and any other representatives of Rochester to discuss and work on these issues. Exh. 383.
220. Between February and September 2004, Hayward and some of his staff met with representatives from Rochester including a consultant, Paul Reising, Rochester had retained to formulate and present its rate proposal. After looking at Reising’s first proposal, SMMPA responded that the proposed model would result in the other 17 Members of SMMPA paying for new resources while Rochester got a benefit from those same resources and paid none of the cost. Reising, at first, said that was not what his model did. Upon re-examination, he admitted SMMPA’s analysis was correct and he made some revisions to it. UT 1/22/09, p. 95-96.
221. On September 20, 2004, Hayward sent a memo to the SMMPA board members outlining the status of the dual rate discussions that had now been going on since late 2003. Exh. 411. He outlined, briefly, the background of those discussions and noted that the next step would be to bring a proposal to the board for consideration at the November meeting. Id. p. 1. He also stated (Exh. 411, p. 2)  there were four things he believed everyone agreed on:
221.1. The Agency was obligated to serve RPU’s load, including growth, up to 216 MW.

221.2. RPU was obligated to buy its capacity and energy needs from SMMPA up to 216 MW.

221.3. SMMPA would follow “prudent . . . utility practices” when meeting its obligations to all Members, including RPU’s load up to 216 MW.

221.4. The Agency board had reasonable discretion to set rates as long as it did not act “in an arbitrary and capricious manner.” 

222. The first two of the items above were based on the 100% load factor CROD and the fact the parties had been following that interpretation for over four years without objection or protest from Rochester. In addition, the model that Reising had proposed appeared to be based on a 100% load factor. UT 1/22/09, p 99-100. Rochester did not respond to these points to indicate disagreement.
223. Hayward believed that the board had the discretion, after considering RPU’s proposal to act as it saw fit. If the board adopted a dual rate structure, then he would carry out that decision.  But he was not in favor of the dual rate proposal. Id. p. 101. He believed a dual rate structure went against the essential purpose of SMMPA. That is, the members got together and aggregated their loads and let the Agency decide how best to meet them in an “all for one, one for all” system. If you started creating special rates for one member then other members could assert reasons to have a special rate. For example, one Member might say it needs a special rate because its growth is only for peak demand so it needs a low capital cost, high energy cost, peaking resource. Another Member may not have peak demand growth, but may have growth in energy use or base load demand. That Member may say it should only pay for a high capital cost, low energy cost, resource. Others might have a drop in both peak demand and energy use and may say it should get a break from paying for any resource. In short, in his view, you end up with a system in which you have a request for 18 special rates and you lose the benefits of a joint action, system agency. Id. p. 101-109 and Exh. 1080.
224. The purpose of aggregating costs is to take the costs across the whole system and pass them to Members through rates. If you try to start apportioning costs based on the benefit received by each Member, “it's a potential nightmare scenario for rate setting.” UT 1/23/09, p. 50. It would be unfair if one Member took the energy off a resource for which another Member paid the capital costs. UT 1/23/09, p. 50-51. That scenario and similar examples are what can happen if you start apportioning costs based on benefit received. Id. p. 51.
225. The SMMPA board met in Owatonna on November 9, 2004 to discuss and consider Rochester’s dual rate proposal. The board was provided a presentation from RPU’s expert, Paul Reising, (Exh. 430) and a packet of materials prepared by SMMPA (Exh. 429). UT 1/22/09, p 110. The materials from SMMPA included charts showing Rochester’s increase in energy demand versus increase in energy demand of all the other Members. It shows Rochester accounted for 70% of the growth in energy supplied by SMMPA from 2000-2003. Exh. 429, Bates #0096. Another graph showed Rochester’s load duration curves for 2000 and 2003 and its projected curve for 2020. Id. Bates #0094. A graph of “Member Average Cost of Power paid to SMMPA” from 1999-2004 (2004 estimated), showed Rochester’s average cost of energy was 48.73 mills (4.873 cents) per kWh in 1999 (higher than the average cost for other SMMPA members); and it decreased to 44.16 mills (4.416 cents) per kWh (lower than the average for other SMMPA members) in 2004. Id. Bates #0098. UT 1/22/09, p. 111-117. On average, Rochester was paying anywhere from 15%-20% less for its “all-in” costs than some other members of the Agency. UT 1/22/09, p. 117.
226. After the November 9 meeting and the presentation of information on energy usage, current rates and the financial impact of RPU’s dual rate proposal on all SMMPA Members, the board requested that Hayward and Koshire meet to conduct further discussions on the proposal and to report back at a continued meeting on December 3, 2004. Exh. 431, p. 2. The two men did meet and talked about the proposal and what to do next in advance of the December 3, special SMMPA board meeting. UT 1/22/09, p. 118-120. 

227. Before the meeting, Hayward sent Koshire a note with a proposal he called “Draft: Areas of Agreement.” Exh. 435. The draft included points discussed at the November 9 meeting and some of the same points raised in the “Areas of Agreement” included in Hayward’s September 20, 2004 message to the board (Exh. 411). Hayward and Koshire discussed what to do next. Koshire said he would get back to Hayward about the draft areas of agreement. Hayward indicated that he thought the board was not favorably disposed to Rochester’s proposal. An alternative proposal was discussed and Koshire suggested that SMMPA put one together. UT 1/22/09, p. 119-120. Hayward did not receive anything from Koshire on the draft areas of agreement before the December 3 meeting. Id. p. 121. Koshire also did not send a study he said RPU had done before it elected the CROD about the financial affect of the CROD on RPU’s rate payers. Id. p. 122. 
228. The board held another special meeting on December 3, 2004 to continue its discussions of the dual rate proposal. The purpose of this meeting was to deliberate and discuss the proposal as opposed to information gathering. Id. As the meeting wound down, an informal poll of board members was taken and all the non-RPU members indicated they did not support the proposal. Id. p. 123.
229. The board considered the dual rate proposal at its formal meeting on December 8, 2004. It decided to continue with a single rate model “for the time being” and turned down Rochester’s proposal. Hayward was instructed to write a letter to RPU expressing appreciation for the information RPU had provided and for the “frank and open discussion” of the issue of whether Rochester ought to have a different rate structure than non-CROD Members. Id. p. 123-125 and Exh. 444, p. 4-5. Hayward sent the letter as instructed. Exh. 445. Both the board minutes and Hayward’s letter indicate the board’s decision that any time a member has concerns about the fairness of rates or the way that SMMPA is meeting its contractual obligations, those concerns would be given “due consideration.”
230. On January 19, 2005, Koshire sent a memorandum to Stephen Shurts, Owatonna’s SMMPA representative and board member, expressing the view that SMMPA was not obligated to provide, and RPU was not required to purchase, energy above the 1999 load factor. Hayward was surprised that Rochester appeared to be reasserting a load following interpretation of the CROD when that had not been disputed at any time during discussions of the dual rate proposal. UT 1/22/09, p. 130-132 and Exh. 459. 
231. The SMMPA board requested a meeting with the RPU commissioners to discuss the issues and information from the dual rate proposal. The request was rejected. UT 1/22/09, p. 132. Later in 2005, Hayward indicated he would be available to meet with the Rochester City Council or the RPU commission to discuss issues between RPU and SMMPA before any decision was made to proceed with litigation. The offer was respectfully declined. Id. p. 133-134.
232. It is SMMPA’s position in this lawsuit that nothing in the PSC requires SMMPA to create a different or special rate for Rochester than it does for other Members. UT 1/23/09, p. 51-53.
233. SMMPA has not had growth in its annual peak demand since 1999. There has been growth in peaks in other months, but the annual peak has not increased. Id. p. 56-57. The reason SMMPA and other utilities have had difficulty predicting peak demand is because of problems with predicting weather, changes in economic activity, and conservation and energy efficiency efforts. Id. p. 58. In 2003, SMMPA submitted an Integrated Resource Plan (IRP) to the Minnesota Public Utilities Commission (PUC). Exh. 350. In the IRP, SMMPA predicted the peak demand for 2007 would be 551.3 MW. Exh. 350, Bates #0039 and UT 1/23/09, p. 60 and 62. The actual annual peak in 2007 was 508 MW. Exh. 1040 and UT 1/23/09, p. 62-63.
234. One of the reasons the peak was lower than predicted, in addition to the factors cited above, was that Hormel Corp. in Austin started using seven 2 MW generators for peak demand times. That reduced the amount of power and energy Austin was buying from SMMPA.  The generators ran on natural gas sold to Hormel by the city of Austin. These generators are referred to as “peak shaving units.” Id. p. 63-64. It came as a surprise to SMMPA when Hormel started to do that. Id. p. 64. Hayward does not believe the situation with Hormel and Austin is the same as Rochester’s steam sale to Mayo.
 Hormel’s operation of the generators does reduce the amount of power and energy it buys from Austin, which in turn reduces the power and energy Austin buys from SMMPA. Id. p. 66.
235. The fact that the forecast of peak demand turned out to be about 43 MW too high for 2007 does not mean SMMPA did not have a need for resources to serve increased load. The need for resources is not based solely on predicted peaks but also considers total aggregated load. Id. p. 70. 
236. The Agency has a couple of options when there are only about 20 years left on the PSC. First, it could enter into a long term contract with the owner of a generating plant to buy power and energy from the plant. Second, it could use shorter term financing, such as 20 year bonds, to finance the purchase of an interest in a facility like Big Stone II. Id. p. 73. 

237. If SMMPA participated in a new resource that comes on line in 2013, at a cost of about $150 million, and it was financed over 20 years ending in 2030, then Rochester would pay about 40% of the cost of that resource but only get the benefit of it for about 40% of its lifetime. This assumes that Rochester exercises its right to terminate the PSC in 2030. Id. p. 86-89 and 92. The result might not be fair but it would be consistent with the contract signed in 1981. Id. p. 95. 
238. All the PSCs expire in 2030. At that point any Member has the right to terminate the contract on one year’s notice. Rochester, and any other Member, can elect to continue with SMMPA under the terms of the PSC, can negotiate a new PSC or extend the current one in order to take advantage of the additional life of existing resources, and can negotiate a new CROD using a different interpretation than is currently in place. Id. p. 192-193.
239. SMMPA gets about 70% of its peak capacity from Sherco 3 (350 MW out of 510 MW) and 90% or more of its energy also is generated by Sherco 3. Id. p. 79 and 84. Hayward is not aware of an “industry standard” for the percentage of peak load a utility should get from a base load resource like Sherco 3. Id. p. 80. William Mayben suggested that 40% - 55% was a rule of thumb in 1983, Exh. 83, Bates #0086; and Pierre Heroux testified that 60% was on the high side. UT 1/23/09, p. 82-83. Hayward did not agree that these opinions equated with an industry standard. Because of MISO, the Agency purchases a significant amount of energy from sources other than Sherco 3. Id. p. 85 and 86-87.
240. Rochester is contributing to SMMPA’s load growth because it has a 100% load factor CROD. If it had a CROD under the load following approach, it would not be buying increased energy from SMMPA. Id. p. 99. It is good for the Agency to have a 100% load factor CROD because you can spread costs over more billing units. Id. p. 100. Another benefit is that Rochester’s growth improves the Agency’s load profile without requiring the Agency to incur the capital cost of new resources to meet Rochester’s peak demand. Id. p. 105 and Exh. 331, p. 29. 
241. If the Agency acquires a new resource and it provides energy at a lower cost than it would be without that resource and Rochester gets a benefit from that lower cost, then Rochester should share in the cost of the new generating resource. UT 1/23/09, p. 115 and 123; Exh. 429, Bates #0067. It is possible for the Agency to allocate the cost of new resources, through demand, energy and transmission charges to the 17 full requirements Members while providing a different rate to Rochester that did not include the costs (and benefits) of the new resources. UT 1/23/09, p. 117-118 and 135. An example of how that can be done was included in Reising’s presentation to the SMMPA board on May 12, 2004. Id. p. 131-134 and Exh. 393. Reising’s model did allocate the risks of a new plant to full requirements Members. Using that model, Rochester would not share the benefits or take the risks if the new resource was a detriment. UT 1/23/09, p. 134. 

242. SMMPA has added wind turbines to its system since 2000. Rochester has never objected to paying for those turbines. Id. p. 157-158.
 Minnesota law now requires that 25% of energy produced must come from renewable sources by 2025. Id. p. 159-160. That requirement does apply to individual members but to the system as a whole. Id. p. 161. 

243. In 2004, when the Agency was doing power supply planning and discussions about RPU’s dual rate proposal were ongoing, Rochester was asked if it wanted to reduce the CROD. Id. p. 174-175 and Exh. 401. If Rochester did have its CROD reduced, it would affect SMMPA’s power supply planning. Id. p. 175. Rochester responded by saying it had concluded it “would be best served by continuing with its SMMPA CROD of 216 megawatts.” Exh. 402 and UT 1/23/09. P. 176-177. SMMPA continued its power supply planning based on the 216 MW CROD. UT 1/23/09, p. 177.
244. In 2006, RPU proposed, in a letter from Larry Koshire, a 50 MW CROD reduction if certain specified issues could be resolved. Exh. 560. Hayward thought the conditions set in Koshire’s letter were tied to settlement of issues in the lawsuit. When it was clarified that was not the case, Hayward invited RPU to submit a CROD reduction proposal to SMMPA. No proposal was brought to the board. UT 1/23/09, p. 179-181. 
245. The CROD sets the maximum power or demand Rochester has to take from SMMPA. Energy is power over time so that, for example, 216 MW of power over one hour equals 216 megawatt hours (MWh) of energy. Id. p. 194.
David Geschwind
246. David Geschwind is the Director of Operations and Chief Operating Officer of SMMPA. He holds a Bachelors Degree in Electrical Engineering and an MBA. He has worked for SMMPA since June 1998. UT 1/23/09, p. 222-223. He is responsible for power supply planning including preparation of the Integrated Resource Plan (IRP). Exh. 350. His department identifies the needs of the Agency, analyzes resources as they become available, looks at alternatives such as contracting versus buying versus participating with other utilities in base load resources, and finding ways to comply with renewable energy standards. Id. p. 223-224. 

247. When doing power supply planning his group starts with identification of the needs of the system based on load forecasts. They account for existing resources and how they can be used to meet the forecast load. Then they study alternatives such as base load resources, combustion turbines and other options and see how the model they come up with meets the capacity needs of the system. Id. p. 225. Resource planning is a rigorous undertaking. Id. p. 226.

248. Geschwind described the different categories of generating resources. Base load resources are the type that would be run a significant amount of time during the year. They usually have high capital costs but low operating costs that offset the high initial investment. Coal fired power plants, nuclear power plants and hydo-electric resources are examples of base load facilities. Id. p. 227. 
249. A peaking resource has low initial or capital costs but higher operating costs so is not expected to be operated many hours in a year. An intermediate resource would be run more than a peaking resource but not as much as a base load facility. Id. p. 228. The board of directors decides what resources to add to the system. His group prepares presentations with recommendations to the board and the executive director. Id. p. 229.
250. The costs associated with each resource can be illustrated on a graph. Exh. 471, Bates #0025. That illustrates that a base load resource has higher fixed costs but low operating costs; so if it is run for a significant number of hours in a year its costs per unit of energy remain low. Its line on the graph is relatively flat. With a peaking resource, such as a combustion turbine, it has low fixed costs but is represented on the graph by a fairly steep line because of higher operating and, therefore, higher energy costs. An intermediate resource is illustrated by a line with a lower slope than for a peaking resource because it has higher fixed costs and lower operating costs. By examining this type of graph, you can analyze which resource is best for a particular need or circumstance. It will show the least cost alternative for each type of use. UT 1/23/09, p. 230-236, Exh. 471, Bates #0025 and Exh. 1064. 
251. Another tool for analyzing need is to overlay the system resources on the load duration curve. That shows how much of the load each resource can meet and how, together, the resources meet the needs of the system. UT 1/23/09, p. 237-241 and Exh. 471, Bates #0059. For example, because the maximum dependable rating of Sherco 3 is 350 MW, a line is drawn across the load curve at 350 MW and all the load under that line can be served by that resource. UT 1/23/09, p. 240 and Exh 471, Bates #0059. Then the other resources are shown “stacked” on top of that at appropriate intersections on the graph. UT 1/23/09, p. 240-241 and Exh. 471, Bates #0059. Also included would be capacity to meet a 15% reserve required by the Midcontinent Area Power Pool (MAPP). UT 1/23/09, p 241. 
252. Accredited capacity refers to the capacity a utility can count towards its planning reserve obligations. The six wind turbines SMMPA owns do not count toward accredited capacity because there are no firm transmission resources to deliver their output to the system. In addition, wind power provides intermittent generation and only 10-15% of it would count towards accredited capacity. Id. p. 242-243.
253. It would not be prudent to keep the 1999 resource stack in place and use it to meet load growth that SMMPA might have through 2030. UT 1/26/09, p. 3. This point is illustrated by looking at different load duration curves with the resource stack superimposed on them. As the load increases with time, the amount of energy the Agency needs to produce increases. Thus, each resource, particularly those above Sherco 3, must be used to produce more energy. Id. p. 5-6. 

254. By referring to the screening curves (Exh. 1064), you can determine the point at which each resource is the most economical to run for a particular need. For example, if you need a resource to run 5,500 hours in a year the chart shows that the most economic resource is a pulverized coal plant and not a combustion turbine. UT 1/26/09, p. 9-12, Exh. 471, Bates #0060, Exh 1064. If you freeze the Agency’s resources in 1999, when meeting future energy demand, the Agency would have to operate resources beyond their economic level of operation as well beyond the number of hours permitted by environmental regulation. UT 1/26/09, p. 12-13.
255. Changing the resource mix allows the Agency to displace higher cost resources with lower cost resources as the energy needs of Members grow and the area under the load duration curve gets bigger. Id. p. 13-14. Doing the proper analysis allows the Agency to find the least cost alternative which, in turn, keeps the revenue requirements of the Agency lower than they would be otherwise. Id. p. 14-16. 
256. When doing power supply planning the Agency plans for the entire load of the system and not for individual Member needs. All Members benefit when the revenue requirements of the Agency are kept lower than they would be otherwise. Id. p. 16. If the Agency plans for individual Member needs the benefits of the system, especially economies of scale, are lost. Id. p. 16-17. The Agency does consider individual Member factors such as growth needs and unique contract terms when planning, but those factors are rolled together into the system to create a plan for that system. Id. 
257. You cannot tie the generation of power from one resource to use by a particular member. The power goes into the grid at the point of generation and is taken off the grid at the point of the load. The two cannot be tied together. Id. p. 17. 

258. MISO had caused some changes in the way the energy markets work but price volatility remains a factor.  SMMPA still needs resources to offset potential purchases in the MISO market and to establish a price ceiling on what it would have to pay. Id. p. 22. The price volatility is demonstrated by Exh. 1069 which shows MISO market fluctuation between January 1 and November 10, 2008. If SMMPA did not have its own generating resources to match its loads it would be exposed to the fluctuations in the MISO market and would be unable to offset or dampen the fluctuations with revenue. Exh. 1069 and UT 1/26/09, p. 24. 
259. If a coal fired plant is run at a variable cost of $20 per MWh and the market price is higher than that, then the generator will be asked to run that resource and will receive the market price for that energy output. For example, if the market price is $130 per MWh then the generator is paid that market price which offsets the $130 per MWh it has to pay for the load. Its only remaining costs are the $20 per MWh of variable costs. Without that resource it has nothing to offset the market price. UT 1/26/09, p. 25-29. and Exh. 1065.
260. The same principle for a combustion turbine is illustrated by Exhs. 1066 and 1067. Those graphs show that a combustion turbine would be run fewer hours in a given week because its variable costs often are higher than the market price. UT 1/26/09, p. 30-31 and 32-33. In a week when the market price is below the variable costs of the resource, the resource is not likely to be dispatched by MISO at all. UT 1/26/09, p. 33. (See, also Exh. 1068 which shows how a combustion turbine might offset market prices for most of a year. UT 1/26/09, p 34-35).
261. All members of SMMPA benefit from having the appropriate mix of resources for the Agency’s load. Id. p. 32.

262. Rochester’s growth under the CROD affects the loads that SMMPA has to serve. SMMPA notes this fact in its planning as indicated in the 2006 Integrated Resource Plan, filed with the PUC. UT 1/26/09, p. 36-39 and Exh. 542, Bates #0145-0146. Rochester accounted for 59% of the cumulative increase in energy supplied by SMMPA to its Members between 2000 and 2007. The other 17 SMMPA Members combined accounted for 41% of that increase. Exh. 1041 and UT 1/26/09, p. 41.
263. Different SMMPA Members have had different experiences with load growth since 2000. Some have some growth in peak demand but a reduction in energy use. Exh. 1052. Some have no significant change in either peak demand or energy. Exh. 1053. Some have reductions in both peak demand and energy. Exh. 1054. Rochester has had no growth in peak demand because of the CROD but has had growth in energy use. Exh. 1055. Despite these differences, all these Members benefit from SMMPA obtaining power and energy from the least cost alternatives in its system. UT 1/26/09, p. 48-49.
264. Since 2000 SMMPA has lost some capacity in its system from contracts that ended and some units that failed and were not replaced. It has also added capacity through contracts with other utilities and from units owned by Members. The net result is that SMMPA’s total capacity in 2000 was about 600 MW and is now about 635 MW. Id. p. 50-52.

265. The current system, as configured in 2009 has the capacity to meet loads forecast for 2020. But some of the generating resources in that system might not be used to meet that load without exceeding limits on their use such as permitted hours of operation and air permit restrictions. It would also not meet the MAPP planning reserve requirements in 2020. Id. p. 70-71. Rochester will not contribute to the peak demand growth in the system. Id. p. 73. 
266. SMMPA has not prepared any load duration curves or resource stacks that account for the 25% renewable energy standard or the 1.5% annual conservation requirement. Id. p. 102, 106, 109 and 116. The addition of renewable generation resources such as wind power would be at the bottom of the resource stack under Sherco 3 and would, correspondingly, push up the other resources on the stack. Id. p. 109-111 and 113. SMMPA does account for the renewable energy requirements when it does its planning. Id. p. 116-117. The problem with wind power in particular is its unpredictability. You cannot be sure it will be available on a particular day or hour of the year.  Id. p. 130-131. If the wind is not blowing it will not displace other resources in the stack. Id. 
Kiah Harris
267. Kiah Harris holds Bachelors and Masters degrees in Electrical Engineering. He has worked for Burns and McDonnell since 1980. In 1988 he became department manager of the resource planning group. He serves as a consultant in resource planning for investor owned, municipal and cooperative utilities. Some of his work has been for joint action agencies. UT 1/26/09, p. 244-245.
268. The maximum energy SMMPA has to supply to Rochester under the CROD is 1,892,160 MWh. That number is obtained by multiplying 216 MW times 8760 hours. SMMPA projects that Rochester will take 1,783,240 MWh in 2030. In 2000, Rochester was provided 1,112,548 MWh under the CROD. Id. p. 248 and Exh 2010. If you subtract 25% from the 2030 projection to account for the renewable resources requirement, that leaves 1,337,430 MWh to be provided by SMMPA from other sources in the system. Id. The net result is that the energy growth SMMPA will have to supply from non-renewable resources over thirty years (2000-2030) is 224,882 MWh. UT 1/26/09, p. 248-249.
269. Wind power cannot be dispatched because of its unpredictability. Id. p. 266. MAPP only accredits wind resources at 5%, so if you replace 1 MW of a combustion turbine with wind, you need 6.67 MW of wind resources. Id. p. 266-268. 
270. He does not do resource planning for SMMPA. Id. p. 259. He does resource planning for Rochester. Id. p. 260. He has never said that SMMPA is required to plan separately for Rochester. Id. 
271. Harris’s opinion is that SMMPA does not have to build a new resource to meet Rochester’s load growth up to 2030. Id. p. 249. But he does not have an opinion about what SMMPA should do with respect to adding resources to its system. Id. p. 265.
272. One his colleagues, Mr. Summerville, has looked at SMMPA’s load forecast and said it was a reasonable approach. Id. p. 250. He agrees there will be over 600,000 MWh in Rochester’s load growth up to 2030. Id. p. 251. 

273. A combustion turbine is something that can be use to hedge against high energy prices in the MISO market and he has advocated that for certain utilities. Id. p. 252-253. A combustion turbine can be brought on line in a few minutes and be run for a few hours with minimal impact on operating costs. Id. p. 258. Those are features that make a combustion turbine useful as hedge against high market prices. Id. p. 258-259.
Count III Summary Findings
274. Rochester seeks a declaration of its rights under the Power Sales Contract it signed in 1981. Specifically, Rochester pleads that it be declared a “partial requirements member” of SMMPA and that it is not responsible for paying or sharing in the cost of new generating resources acquired by SMMPA that are for the purpose of serving the load growth of the other 17 members of the Agency.
275. SMMPA opposes the relief sought by Rochester and maintains that so long as SMMPA has the need to acquire new generating capacity to meet the needs of Rochester’s load growth under the Contract Rate of Delivery, Rochester should have to share in the cost of that equipment regardless of Rochester’s status as a partial requirements member of SMMPA.
276. The issues on which Rochester seeks a declaratory judgment are unique to the relationship between Rochester and SMMPA because Rochester is the only CROD Member of the Agency. 

277. The parties provided testimony from 14 separate witnesses in the course of the trial. The witnesses were all knowledgeable and provided credible evidence on the issues about which they testified. The Court has considered that testimony and measured it in light of the extensive documentary evidence (207 exhibits) and the history of the relationship between the parties. The evidence has illuminated the intent of the parties as expressed in their contracts and assisted in the interpretation of any ambiguity in those contracts.

278. SMMPA was created as a system agency which operates on the principle that all costs in the system are shared and “socialized” among the members through rates. Rochester participated in the creation of the Agency and agreed to that principle from the earliest stages of its formation.
279. When SMMPA was established the initial organizational discussions covered the issue of whether it should be a system, project, or hybrid agency. After those discussions, the founding members agreed unanimously it should be a system agency and not a project agency. Little attention was paid to the idea of a hybrid agency because it was determined to be too difficult to manage and finance.

280. All the earliest Members, including Rochester, knew that a system agency could have both full requirements and partial requirements members without becoming a project agency. Some cities have been partial requirements members from the start because of their arrangements for hydroelectric power from WAPA.

281. As defined in the PSC, the SMMPA “system” includes all the “properties and interests in properties of the Agency.” That definition includes all facilities for the production, transmission and distribution of electricity and related facilities for the processing or production of fuel for use in any of the Agency’s generating plants “now existing or hereafter acquired by lease, contract, purchase or otherwise or constructed by the Agency. . . .” In other words, the system is not a static unit existing at the time the Agency was formed. As new assets are acquired they become part of the system.

282. Members of the Agency share the risks and benefits of the system, in part, through the “postage stamp” rate system adopted at the outset. If a new asset, in the form of a generating resource, is added to the system, and it provides benefit, then all Members share in that benefit. With a take and pay Power Sales Contract, no Member gets a benefit or takes a risk for which it does not pay. 
283. SMMPA has never altered its Agency Agreement, Bylaws, or other governing documents or principles to change its organizational model as a system agency.
284. Each Member entered into a PSC with SMMPA with a provision that allowed the election of a Contract Rate of Delivery in 1999. Although some Members considered electing a CROD, all Members, except Rochester, agreed to an amended PSC that extended their status as full requirements Members. Rochester was the only Member that elected a CROD. It became effective January 1, 2000.
285. Section 3(a) of the PSC provides that the “Agency hereby agrees to sell and deliver to the Member, and the Member hereby agrees to purchase and receive from the Agency, . . . all electric power and energy which the Member shall require for the operation of its municipal electric system . . . .” (Emphasis added). That is the full requirements language in the PSC. It covers both power (also referred to as demand or capacity), measured in megawatts and energy, which is electric power delivered and taken over time, measured in megawatt hours. 
286. Section 3(a) goes on to provide that a Member, after December 1999, “the maximum amount of power required” to be provided by the Agency and taken by the Member shall not exceed the CROD. (Emphasis added). The CROD language of the PSC set a limit only on the amount of power the Member had to “take and pay.” It did not set a limit on the amount of energy the Member had to take and the Agency was required to provide.
287. This interpretation is supported by the language of Section 3(a) that describes how the CROD is set. It is based on the annual peak demand for power and energy during the “12 billing periods preceding December 31, 1999.” (See, also, Order and Memorandum, July 23, 2007, p. 8, “A ‘peak demand’ is the maximum power requirement of a system at a given time, or the amount of power required to supply customers at times when the need is greatest. Energy Dictionary, http://www.energyvortex.com/energydictionary/peak_load_peak_demand.html”).
288. It is also supported by the course of dealing of the parties. Although Rochester stated disagreement with the 100% load factor interpretation of the CROD and argued for a load following approach, it accepted the 216 MW CROD offered by SMMPA. If the parties had agreed on or intended a load following interpretation, the CROD would have set a limit of both peak demand and total energy required to be taken and paid for by Rochester each year. 
289. There was some evidence offered of the Missouri Basin Municipal Power Agency Power Sales Agreement that included a load following CROD. Exh. 1. The Missouri Basin agreement included a provision with a formula for determining the CROD level.  Exh. 1, p. 4 & 6-7. The Rochester PSC does not contain either a similar provision or a formula to govern the establishment of a load following CROD. 
290. The CROD agreement stated “Nothing herein shall be deemed to amend the Power Sales Contract, which shall continue in full force and effect.” Exh. 266. The agreement also recites that the “Member and the Agency computed the [CROD] based upon the peak demand of the Member, rounded to the nearest 1,000 kilowatts, and desire to confirm that amount in writing.” Id. The agreement does not refer to or include a limit on energy. 
291. Rochester has continued to buy power and energy based on the 100% load factor CROD and has paid all bills presented to it by SMMPA since 2000. 
292. As a result of the way the CROD is set, Rochester provides its own power and energy when its demand exceeds 216 MW but is required to purchase all power and energy from SMMPA under the 216 MW demand limit. Rochester admits that it is required to take from SMMPA and pay for all its power and energy requirements under the 216 MW CROD. 
293. Another result of the 100% load factor CROD is that Rochester is responsible for its own power supply planning for its requirements above the CROD, but SMMPA remains responsible for power supply planning for requirements under the CROD.
294. In 1999, Rochester’s peak demand was actually over 216 MW. During that year, SMMPA supplied Rochester with 1,052,762 MWh of energy. If Rochester’s demand was a minimum of 216 MW every hour of the year its energy use would total 1,862,160 MWh. It is not projected to reach that level of demand and energy before 2030. 
295. Between 2000 and 2007 Rochester has accounted for more than 59% of the load growth SMMPA has been required to serve. 
296. During the years since the CROD was set, SMMPA has acquired new resources. Some of those acquisitions were to replace contracts that expired or equipment that reached the end of its useful life, but some of it added to SMMPA’s total capacity. In 1999, SMMPA’s total capacity was 600 MW. After the losses and acquisitions, its net capacity has grown to 635 MW. Rochester has shared in the cost of those acquisitions, including wind power generators.
297. Rochester made a proposal to SMMPA in 2004 to create a dual rate system, with one set of rates for Rochester and one set for the other 17 Members. That proposal was reviewed and considered at several special board meetings and was finally rejected at a regularly scheduled SMMPA board meeting in December 2004. 
298. Rochester has also maintained that, if it is required to share in the cost of new SMMPA resources, it will not get the benefit of the CROD that was intended. Rochester concluded, in its own analysis, that the CROD decision had saved its rate-payers $6,690,189 in 2007 alone, because Rochester had reduced its costs by this amount by  obtaining power and energy above the 216 MW CROD from sources other than SMMPA.  UT 1/16/09, p. 20-21 Exh. 577, Bates #3448. In addition, in 2004 Rochester was offered the option of reducing the CROD by 50 MW. After analyzing the idea, Rochester responded that its rate-payers were “best served” by continuing to take power and energy from SMMPA under the 216 MW CROD. Exh. 402.
299. Rochester contends that SMMPA has the capacity to meet Rochester’s power and energy needs because that capacity existed in 1999 when the CROD was set. The most credible testimony on this issue, however, established that it would be inappropriate to meet Rochester’s (and the system’s) needs in 2020 (for example) with the same mix of resources used by SMMPA in 1999. 
300. If Rochester had a load following CROD that set a limit on both power and energy at 1999 levels, then Rochester’s position would be correct. The mix of resources SMMPA had in 1999 would have been adequate to meet Rochester’s requirements and Rochester would not be contributing to SMMPA’s load growth.
301. Essentially, with a 100 % load factor CROD, the result Rochester seeks would require SMMPA to provide Rochester with all power and energy from the first 216 MW of its capacity and provide power and energy to the other Members from the remaining capacity. Over time, that would shift the burden of all the higher cost resources (intermediate and peaking units) to the other 17 Members. In addition to being inequitable, that outcome is antithetical to the SMMPA’s governing principle as a system agency with an “all for one, one for all” philosophy of operation.
302. Rochester’s need for energy is the major force behind SMMPA’s load growth and, by reasonable projections of future need, it will continue to drive that growth. If SMMPA needs to acquire new generating resources between now and 2030, those additions will become part of the system. They will provide a benefit to all Members and all Members should, accordingly, share in the cost of acquiring them.

303. The system cannot be run so that a new generating resource provides power and energy to only certain Members. All power generated by SMMPA goes into the grid and is provided to all Members.
304. SMMPA can create and adopt a rate structure that provides separate rates for different Members and recognizes the Members’ status as either full or partial requirements Members. Nothing in the PSC requires that SMMPA have such a rate structure. Rochester admitted this fact in response to SMMPA’s requests for admissions. Exh. 521. 

305. The SMMPA board has the discretion to set rates in any reasonable manner. No expert testimony was offered to establish an industry standard for rate setting by a joint action agency or to prove that SMMPA violated any standard of practice by using a “postage stamp” rate system.
306. The PSC requires that SMMPA have a rate structure that is “sufficient, but only sufficient” to meet the revenue requirements of the Agency. Revenue requirements, as defined in the PSC, include all costs and expenses incurred by the Agency for the ownership, operation, maintenance, termination from service, repair, renewals, replacements, additions, modifications, betterments and improvements to the System related to the acquisition and sale of power and energy. It also includes the cost of “power supply planning and implementation.”
307. RPU’s general manager agreed there is nothing in the PSC that makes a distinction between assets owned by SMMPA in 1999 and assets added to the system after that date and that new assets become part of the revenue requirements of the Agency when they are added to the system. UT 1/20/09, p. 76-78. 
308. When a new resource is built or acquired by SMMPA it becomes part of the system and provides a benefit (or creates a risk) for all Members. That new resource becomes part of the revenue requirements of the Agency and its costs are recovered through rates paid by the Members. As a Member Rochester shares the risks and benefits so long as it takes power and energy from the system. 
309. Once Rochester’s power and energy requirements exceed the CROD level (216 MW and 1,862,160 MWh) it will no longer be contributing to SMMPA’s load growth. Until that time, SMMPA must account for Rochester’s load growth under the CROD when it does power supply planning.
310. As long as Rochester is contributing to SMMPA’s load growth, any new resources acquired by SMMPA are not meeting the growth of only the non-CROD Members.
311. Rochester’s PSC ends, by its own terms, in April 2030 and can be terminated on one year’s notice at that time or any time thereafter. Rochester can give notice on April 1, 2029 that it intends to terminate the PSC on April 1, 2030. SMMPA cannot require Rochester to extend the PSC and cannot require that Rochester share in the payments for any resource after the expiration or termination of the PSC.
312. Considerable testimony was elicited on the issue of whether SMMPA needed to acquire new resources to meet Rochester’s load growth until 2030. That is an issue best left to engineers and other experts in power supply planning. Nothing in this decision should be read to compel a particular decision by SMMPA on acquisition of resources. The issue being decided here is: if SMMPA decides to acquire new resources, can Rochester be required to pay a share of the cost of those resources to the extent it receives a benefit? 

313. SMMPA does not dispute that Rochester is a partial requirements Member. See, for example, SMMPA’s Proposed Final Findings of Fact and Conclusions of Law, p. 24, ¶ 35 (“SMMPA has four partial requirements members: Rochester, Redwood Falls, Litchfield and Fairmont.”); and Testimony of Raymond Hayward, UT 1/22/09, p. 46 and ¶ 199, above. Based on that and the evidence presented at trial, the Court finds and declares that Rochester is a partial requirements member of SMMPA.
314. An actual controversy exists between the parties regarding the interpretation of the Power Sales Contract and how the setting of rates and meeting revenue requirements is done for a partial requirements member. Based on the evidence presented, the Court finds and declares that there is nothing in the Power Sales Contract that requires SMMPA to create a separate rate schedule or structure for partial requirements members who receive a benefit from the system. This finding is limited to interpretation of the Power Sales Contract between Rochester and SMMPA.

315. Rochester seeks a declaration that, as a partial requirements member of SMMPA, it “is not responsible for the cost of any generating capacity owned or controlled by SMMPA exceeding Rochester’s CROD of 216 MW.” First Amended and Supplemental Complaint for Breach of Contract and Request for Declaratory Judgment Action, p. 25-26, ¶ 86. Based on the evidence presented the Court finds and declares that Rochester is responsible for the cost of capacity owned or controlled by SMMPA so long as Rochester draws a benefit from the SMMPA’s system and Rochester is contributing to SMMPA’s load growth under the CROD. 
Counterclaim V Summary Findings

316. SMMPA seeks a declaration on several issues related to its relationship with Rochester under the Power Sales Contract, the Agency Agreement, SMMPA’s bylaws and any other documents governing the creation and governance of the Agency. Specifically, the declarations sought are: 

316.1. SMMPA has been a system agency since 1981 and remains a system agency.

316.2. SMMPA has one System, and that System includes those generation, transmission, and other resources contained in the definition of “System” in the Power Sales Contract (PSC), that SMMPA decides, through the political process created in the Agency Agreement, to include in its System.

316.3. SMMPA is empowered to add generation, transmission, and other resources to its System and to operate all of the resources in its System to maximize its ability to supply electrical energy to all of its Members on a least-cost basis.

316.4. SMMPA has no obligation to modify its System to operate any of its resources to maximize its ability to supply electrical energy to any individual Member on a basis that is least-cost to that individual Member.

316.5. All costs that SMMPA will incur to add new generation, transmission, or other resources to its System, including capital costs and/or costs attributable to the capacity value of a generation resource, are “Revenue Requirements” within the meaning of the Power Sales Contract.

316.6. SMMPA is required to establish rates in one Rate Schedule that are sufficient but only sufficient to collect the amount by which its Revenue Requirements exceed its other available funds.

316.7. All SMMPA Members are required to pay for the power and energy they receive from SMMPA at the rates set forth in the Rate Schedule, regardless of whether the Member is a full or partial requirements member.

316.8. The SMMPA Board has discretion to design its Rate Schedule to allocate the revenues it must collect between its demand charge, energy charge, and other charges to balance multiple and competing policy objectives. Judicial review of such allocation may be obtained only after exhaustion of administrative remedies and is subject to an “arbitrary and capricious” standard of review. Id. p. 33-34.
317. An actual controversy exists between the parties about the terms governing their contractual relationship both now and in the future. The controversy “involves definite and concrete assertions of right” that emanate from the contract and other legal documents; it “involves a genuine conflict in tangible interests between parties with adverse interests,” and it is “capable of resolution by judgment rather than presenting hypothetical facts that form an advisory opinion.” Cincinnati Ins. Co. v. Franck, 621 N.W.2d 270, 273 (Minn. App. 2001).
318. The facts relating to this counterclaim are the same as those offered by both parties in the trial of Count III of the plaintiff’s Amended Complaint. Accordingly, the findings made above with respect to Count III are incorporated herein and made a part of this section.
319. Any findings and determinations made herein relate only to the relationship between Rochester and SMMPA. They are based on the evidence presented regarding the contracts and course of performance between these two parties. They are not intended to make and may not be read as making any determination about SMMPA’s relationship with any other Member.

320. The Court has reviewed, accepts, and incorporates herein by reference, SMMPA’s proposed findings of fact stated in its Proposed Final Findings of Fact, p. 39-41, ¶¶ 63-67.
321. As to the declaration sought in ¶ 316.1, above, the evidence offered at trial was that SMMPA was established as a system agency. Rochester does not dispute this fact. See, for example, Plaintiff’s Post-Trial Proposed Findings, p. 5, ¶ 11 and p. 38, ¶ 3.
322. No evidence was presented that the SMMPA board ever adopted a resolution, bylaw amendment or other change to SMMPA’s governing documents, to change its organizational model from system agency to some other form. 

323. Rochester’s election of the CROD did not make it a “project member” of the Agency. It was agreed from the start of SMMPA that a system agency could have both full requirements and partial requirements members without changing its form of organization.

324. SMMPA remains a system agency. 

325. The Court finds and declares that SMMPA was established and organized as a system agency and remains a system agency.

326. As to the declaration sought in ¶ 316.2, above, the definition of “system” is contained in the PSC (Exh. 66) and has not been amended or altered by the parties since the inception of the contract in 1981. 
327. That definition is broad and encompasses “all properties and interests in properties of the Agency, . . .” Those properties include all facilities for the production, transmission and distribution of electricity and related facilities for the processing or production of fuel for use in any of the Agency’s generating plants “now existing or hereafter acquired by lease, contract, purchase or otherwise or constructed by the Agency. . . .” Exh. 66, p. 3. 
328. Since at least 1981, when SMMPA has acquired a new resource whether by purchase, lease or contract, that resource has become part of the system and, consequently, part of the revenue requirements of the Agency. That practice has continued since Rochester became a CROD Member. 

329. For example, since 2000, when Rochester became a CROD Member, SMMPA has added resources including capacity purchase agreements for hydro power and for power from a combustion turbine; twenty year contracts for the capacity and energy provided from diesel engines connected to generating equipment, 6 SMMPA-owned wind turbines and a contract for the capacity and energy from a 100.5 MW wind turbine project. The costs of these acquisitions have all been included in the Agency’s revenue requirements. Rochester has paid its share of these costs through rates without objection. UT 1/26/09, p. 50, UT 1/20/09, p. 89-91, and Exh. 1086, p. 154-155.
330. Nothing in the CROD Agreement, any Capacity Purchase Agreement or other document offered by either party has amended the definition of system in the PSC. Rochester argues that the system as it existed in 1999 is sufficient to serve its requirements and any additions to it are only to serve the requirements or load growth of the other 17 Members. As noted in the summary findings on Count III, that is not the case. The system serves all Members and, as new resources are added, it is better able to offer each Member power and energy from the least cost alternative and at rates that are “sufficient, but only sufficient” to meet the Agency’s revenue requirements. Rochester receives a benefit from the system and it has been and will continue to be the principal driver of SMMPA’s load growth. 
331. SMMPA is not legally or contractually required to alter its organizational structure because of the existence of the CROD Agreement.

332. Rochester has had the opportunity to seek change through SMMPA’s governance process. Throughout the 1990s it argued for a result that would set it free of further obligation to SMMPA above the level of the CROD. It sought and worked with allies among the other Members. In the end, despite Rochester’s expressions of disagreement, Rochester accepted SMMPA’s interpretation of the CROD and has operated under that interpretation for over 9 years. 

333. During 2003 and 2004 Rochester proposed that SMMPA create a dual rate system that would treat Rochester differently from other Members. The proposal was discussed at the management level between RPU’s general manager, Larry Koshire, and SMMPA’s executive director, Ray Hayward. The SMMPA board attended several special meetings to review, discuss, and consider Rochester’s proposal. In the end, after due consideration, the board voted to turn down that proposal and maintain the single rate system “for the time being.” 

334. The Court finds and declares that SMMPA has one system which includes the generation, transmission and other resources contained in the definition of “System” in the Power Sales Contract with Rochester. SMMPA has broad discretion to decide, through its duly adopted governance process, what to include in its System.

335. As to the declaration sought in ¶ 316.3, above, Rochester does not dispute that SMMPA has the power to add new generation, transmission and other resources to its system. Its contention is that it is not responsible for the cost of new resources added to serve the requirements and load growth of the other Members. 

336. The SMMPA is tasked with running the system efficiently and at a cost that will deliver power and energy to it Members at the best reasonable rate. The system agency approach was adopted with the idea that all risks and benefits would be socialized. That is, those risks and benefits would be spread to all Members equally and without regard to factors such as closeness to the generating source, high or low demand, slow or rapid growth. The Agency has never been run on any other principle.
337. Nothing in the PSC, the Agency Agreement, the SMMPA bylaws, or the CROD Agreement, requires that the system be run any differently or that limits SMMPA’s discretion to serve all Members on a least-cost basis.

338. The Court finds and declares that SMMPA is empowered to add generation, transmission, and other resources to its system and to operate all the resources of the system to maximize its ability to supply electrical energy to all of its Members on a least-cost basis.

339. As to the declaration sought in ¶ 316.4, above, SMMPA seeks an affirmation that it is not required to alter its operating model so as to serve the needs of an individual Member as opposed to all the Members collectively.

340. The findings already made and the testimony and exhibits on which they are based, contain numerous references to the fact that SMMPA was created and operated as a system agency; that the primary benefit of doing so was the allow all Members to benefit from their participation in a joint action agency; that the way to achieve that purpose is to run the system by aggregating the requirements of all Members and spreading the costs across the system; and that treating each Member separately with separate rates would defeat the purpose of being a system agency.
341. Though Rochester argues it should be treated differently because of the CROD, so long as Rochester has load growth that SMMPA is required to serve, Rochester, to that extent, is part of the system. Nothing in any contract or governing document requires a different result.

342. The Court finds and declares that SMMPA has no obligation to modify it system or to operate any of its resources to maximize it ability to supply electrical energy to any individual Member on the basis that is least-cost to that individual Member.

343. As to the declaration sought in ¶ 316.5, above, a finding on this issue was made previously in the determination of Count III. See, for example, ¶ 308, above. That finding and the testimony and exhibits supporting it are incorporated herein by reference. Again, Rochester does not really dispute that new resources become part of the system and part of the revenue requirements of the Agency. Rochester does dispute what share of the revenue requirements it should have to pay based on the source of those requirements. In other words, if a revenue requirement relates to resource that existed in 1999, Rochester agrees it bears responsibility for its share of that resource. If a revenue requirement relates to a resource added after 1999 to serve the load growth only of other SMMPA Members, Rochester maintains it should not be charged for those revenue requirements.
344. Consistent with findings made on Count III, the Court finds and declares, that all costs SMMPA will incur to add new generation, transmission, or other resources to its system, including capital costs and costs attributable to the capacity value of a generation resource, are revenue requirements with the meaning of the Power Sales Contract.

345. As to the declaration sought in ¶ 316.6, above, SMMPA seeks a finding that the PSC requires it to establish one rate schedule “sufficient but only sufficient” to meet the revenue requirements of the Agency. 

346. There is no evidence in the record, including a review of the language of the PSC, that SMMPA is required to establish rates in “one Rate Schedule.” To the contrary, SMMPA admitted that it was within its discretion to establish multiple rates schedules with different demand and energy charges for a CROD Member as opposed to a full requirements Member. Ray Hayward, UT 1/23/09, p. 117-118 and 135. Hayward also described how SMMPA already has some special rates including on peak and off peak charges and key account rates.
347. It is correct that the language of the PSC mandates that rates be “sufficient, but only sufficient, together with other available funds of the Agency to meet the estimated Revenue Requirements of the Agency.  Exh. 66, Section 5(b), p. 6. Schedule B of the PSC also calls for the setting of separate demand and energy charges. Id. Schedule B, Bates #0507.

348. To the extent that is request for a declaration asks that the court find that SMMPA is required to establish rates in one Rate Schedule, there is insufficient evidence to support such a declaration, and the request is denied.

349. As to the declaration sought in ¶ 316.7, above, SMMPA seeks a finding that all SMMPA Members are required to pay for the power and energy they receive from SMMPA at the rates set forth in the rate schedule regardless of membership status. 

350. Rochester does not dispute that it is obligated to take and pay for its demand and energy requirements up to the CROD level. See, Plaintiff’s Post-Trial Proposed Findings, p. 39, ¶ 8. That position is consistent with PSC and the “take and pay” model on which it’s based. 

351. However, here SMMPA is asking for a finding affecting the rights and obligations of Members who are not party to this action. It is, in effect, asking for an advisory opinion in the absence of a genuine controversy and without the presence of all parties having an interest in the outcome of the action. 

352. The Court has already made the finding that Rochester has the obligation to pay SMMPA’s rates, including the cost of new resources brought into the system to serve Rochester’s requirements, for power and energy it takes under the CROD. 

353. There is no basis for the extension of that finding to all SMMPA Members within the four corners of this lawsuit. The requested declaration is denied.

354. As to the declaration sought in ¶ 316.8, above, SMMPA appears to be asking for a declaration in two parts. First, SMMPA asks for a declaration that its board has discretion to design a rate schedule to allocate revenues between its demand, energy and other charges to balance multiple and competing policy objectives. Second, SMMPA asks for a declaration that judicial review of such allocation decisions “may be obtained only after the exhaustion of administrative remedies and is subject to an ‘arbitrary and capricious’ standard of review.”

355. SMMPA’s requested declaration fails for several reasons. First, the issue was litigated through dispositive motions heard and decided by the court appointed Special Master. The Special Master found that Rochester was not required to exhaust administrative remedies and that finding was adopted by the trial court when it affirmed the Special Master’s order at a pretrial hearing on March 5, 2008. The affirmance was again noted at trial. 

356. Second, SMMPA has offered no expert testimony about the standard of review that applies to its rate-making decisions. Other than some testimony that SMMPA has discretion to set rates in a reasonable manner and can adopt a single rate schedule or multiple rate schedules, there is no evidence to support a finding that an “arbitrary or capricious” standard or some other standard applies.

357. Third, the issue raised by this requested declaration more closely relates to Counts I and II of the Amended Complaint. Those counts raised claims of inappropriate rate-making practices by SMMPA. Both those counts were dismissed, one at the pre-trial stage and one at the close of plaintiff’s case, and are no longer in controversy.

358. Fourth, SMMPA asks for declaration affecting the rights of other Members who are not parties to the lawsuit. As noted in ¶ 351, above, the declaration sought requires all parties having an interest in the outcome of the action to be present and to have an opportunity to be heard. In this context, the issue does not present a genuine, justiciable controversy.

359. Because SMMPA has failed to prove this point by a preponderance of the evidence and because it does not present a justiciable controversy to the court, the requested declaration is denied. 
SMMPA’s Counterclaims I, II and III
360. In Counterclaims I, II and III, SMMMPA asserts claims based on RPU’s sale of steam to Mayo Clinic that Mayo uses for various purposes including the cogeneration of electricity.
361. Counterclaim I is based on the Power Sales Contract. SMMPA alleges that “RPU’s sale of energy in the form of steam, Franklin [Heating Station] will be generating 6 MW of electricity and supplying this electricity to RPU’s customers. It is anticipated that this sale will result in a reduction of RPU’s power and energy purchases from SMMPA.” Answer and Counterclaim to Amended Complaint, p. 29, ¶ 23. And that “RPU’s agreement with Franklin [Heating Station] constitutes an anticipatory breach of the” PSC. Id. p. 29, ¶ 24. 

362. Counterclaim II is based on the July 13, 1992, Settlement Agreement between SMMPA and Rochester. That agreement, as noted below, required that RPU not use the power and energy from any unit owned by RPU to be used to supply power and energy to any entity within RPU’s service area. SMMPA alleges that, by providing energy, in the form of steam, to the Franklin Heating Station when Franklin then uses that steam to generate electricity is a breach of the 1992 Settlement Agreement. Id. p. 30, ¶¶ 27-33.
363. Counterclaim III alleges that the PSC is a requirements contract under which Rochester may not do anything to intentionally reduce its power and energy requirements from SMMPA. In reliance on the PSCs signed by Rochester and the other SMMPA Members, SMMPA financed facilities with bonds secured by the PSCs. For that reason, Rochester must act in good faith in “maintaining and not decreasing its power and energy requirements up to the 216 MW CROD under the [PSC].”  By selling steam to Mayo and allowing Mayo to use it to cogenerate electricity RPU was breaching its good faith obligation under the PSC. Id. p. 30-31, ¶¶ 34-38.
364. Steam is a form of thermal energy. Exh. 309; exh. 311; UT 1/13/09, p. 152; UT 1/16/09, p. 94; UT 1/20/09, p. 49 and UT 1/26/09, p. 239. Employees of RPU agree with this assertion. Id.
365. The Franklin Heating Station and Mayo are electric customers of RPU and are in the current electric service area of Rochester. Pawleski Dep. p. 55-56; UT 1/16/09, p. 111.
366. Section 15.04 of Rochester’s City Charter, provides: “The city may acquire, construct, reconstruct, improve, extend, operate, and maintain facilities for the production and distribution of water, electricity and heat.” Section 15.04 also provides: “It may furnish water, electricity and heat for all municipal purposes and may sell and supply the same to public and private customers within and without the corporate limits of the city.” Stipulated Facts ¶24.

367. The city of Rochester, by and through RPU, has provided electric and water services to its citizens for over 100 years.  Exh. 1016. RPU started to provide customers with steam from its North Broadway Plant in the late 1920s.  Id. p. 38. Between the late 1920s and 1986, the N. Broadway Plant provided steam to more than one hundred RPU customers for heating and processing purposes. Id. p. 101. Rochester discontinued its steam sales in 1986 because it was no longer economically feasible. Id. p. 102; UT 1/13/09, p. 47-48. In the 1980s SMMPA was aware of the RPU steam sales. UT 1/14/09 p. 146.

368. Rochester’s Silver Lake Plant (SLP) is comprised of four generators with the combined generating capacity of 100 MW.  UT 1/13/09, p. 13. The Silver Lake Plant also has units that are used for the production of steam. Id. at 22.

369. In 1981 Rochester and SMPA entered into a “Capacity Purchase Agreement” at the same time they entered into the PSC. See Exh. 67. Under the Capacity Purchase Agreement, Rochester was required to provide all of the electric generating capacity of its generating units including SLP to SMMPA until 1992. Id. p. 1-2. Other SMMPA members entered into similar capacity purchases agreements with SMMPA. Id., Exh. I. 

370. In 1928 Mayo, through its corporate affiliate, the Franklin Heating Station started producing steam, chilled water and electricity for the downtown campus of the Mayo Clinic. Exh. 630, p. 2-4; UT 1/26/09, p. 222-23. The majority of the equipment needed to produce these utility services is located at the Franklin Heating Station. Exh. 630. The Franklin Heating Station has four boilers which produce steam which is then sent through turbine generators to cogenerate electricity. UT 1/20/09, p. 197-98.

371. Mayo uses integrated steam and electricity utilities for its campus and continues to operate and expand those facilities to meet its growing needs for steam, chilled water and electricity. See, Exh. 630, p. 10. Mayo developed this integrated system to meet its objective of delivering reliable and cost-effective medical care. UT 1/26/09, p. 227. In addition to Franklin Heating Station, Mayo also generates its own electricity at the Prospect Plant and at a plant located next to St. Marys Hospital. UT 1/20/09, p. 195-196. Mayo generates about 20% - 30% of its own electricity. UT 1/20/09, p. 196.
372. At the Franklin Heating Station, Mayo has four boilers, three turbine generators, two emergency diesel generators, and six chillers. Id. p. 201. The three turbine generators have a combined capacity of 12 MW. Id. Franklin Heating Station provides steam and electricity for Mayo’s downtown campus. Id. p. 203. The St. Marys plant has three boilers, one steam turbine, one combustion turbine that runs on natural gas and five chillers. Id. p. 204. Mayo needs steam to heat its buildings and for sterilizers and other hospital process uses. Id.  p. 202 and 206. 
373. The Prospect Plant has four diesel generators, a steam turbine generator, three (electric) motor driven chillers (for producing cold water) and one steam driven chiller. Id. p. 206-207.

374. The parties did not dispute Mayo’s right to generate its own power and energy.

375.  Robert Pawelski, a former general manager of RPU, stated he knew of the capabilities of the Franklin Heating to produce electricity and steam. Pawelski Dep. p. 60-61. He affirmed Mayo has always been a very important customer to RPU. Id. p. 55. RPU’s relationship with Mayo has been based upon Mayo’s planning for its own steam and electrical needs. Id. p. 69-70; UT 1/13/09 p. 51.

376. The relationship between Franklin Heating and RPU has historically been a utility-to-utility one, rather than the typical utility-to-customer relationship RPU had with other retail customers. Id. Throughout RPU’s and Franklin Heating’s relationship, the two utilities have been interconnected and have provided back-up to each other’s systems. Id. p. 49. Mayo maintained sufficient electric generating capacity to supply 100 percent of its downtown campus needs until approximately 1990. UT 10/26/09, p. 226. Mayo currently can only produce 20 to 30 percent of its electric energy needs and therefore on a regular basis has had to purchase approximately 80 percent of its electric energy requirements from RPU. UT 1/20/09, p. 196-97. The reason Mayo now purchases 80 percent of its electric energy requirements from Rochester is because it is more cost efficient to do so. UT 1/26/09, p. 226.

377. Section 3(a) of the PSC states, “The agency hereby agrees to sell and deliver to the Member, and the Member hereby agrees to purchase and receive from the agency…all electric and energy which the Member shall require for the operation of its municipal electric system over and above the power and energy generated by any hydro-electric facilities of the Member and utilized in the operation of its municipal electric system…” Exh. 66.  

378. In 1987, a few members of SMMPA asked the Agency if they could lease their electric generating facilities, that were not covered under the 1981 Capacity Purchase Agreement or that had been released from that agreement, to certain retail customers in their service areas. UT 1/14/09, p. 148-49. Those retail customers would lease or purchase a generating unit from a SMMPA member, no longer under the Capacity Purchase Agreement, and then use that unit to meet its electric energy needs. Exh. 93, p. 1. 
379. SMMPA had its bond counsel, Mudge Rose, and its corporate legal counsel, Dorsey & Whitney, draft a joint legal opinion on the request by those members. See id. The two firms issued their legal opinion in 1987, which found that a SMMPA member could lease or sell their generating units to a customer by contract as long as those arrangements met all legal standards of a true lease or sale. Id. p. 2. Austin, Fairmont and Owatonna all entered into leases. Pawelski Dep. p. 136.

380. In the early 1990s, Rochester began negotiations with Mayo, IBM and Apache Mall to lease electrical generating capacity from the Silver Lake Plant, so that those customers could generate their own electricity. Id. p. 55 & 65; Exh. 135. Pierre Heroux drafted a memo to the SMMPA Board in January 1992 outlining Rochester’s actions regarding a possible lease of 50 MW of generating capacity, Exh. 140.

381. The SMMPA Board was worried about Rochester’s proposed lease of its Silver Lake Plant and the affect it would have on SMMPA’s proposed bond sale. Id. p. 2. SMMPA feared Rochester’s lease might negatively impact SMMPA’s electric sales and therefore SMMPA postponed its bond sale until the question of the Agency members’ rights to lease generating facilities to its retail customers was clarified. Id.
382. In February 1992, SMMPA’s legal counsel issued an opinion stating the lease of generating units by Agency Members to its customers is a breach of the PSC. Exh. 143. This opinion was a reversal of their position in 1987.

383. SMMPA and Rochester began discussing a settlement to resolve the lease issue in a way that would allow Rochester to lease its generating units at SLP to organizations outside of Rochester’s service area and would allow SMMPA to get assurance that Rochester was doing nothing to reduce its purchase of electric energy from SMMPA under the CROD such as leasing its units to customers within the Rochester service area. Pawelski Dep. p. 86.

384. On July 13, 1992, Rochester and SMMPA entered into a Settlement Agreement addressing the lease and/or sale of Rochester’s generating units. Exh. 156. The agreement “prohibits Rochester from using generating capacity it presently owns or may own in the future to supply (directly or indirectly, whether by lease or sale of generating units or any other means) power and/or energy to its customers for electric power and/or energy.” Id. The agreement further states: “Under the terms of the Power Sales Contract, Rochester is not permitted to (and in any event Rochester hereby agrees it will not) lease or sell to one or more of its present or future customers for electricity, or to any person or entity in its present electric service area . . . any part of any generating unit it presently owns or may own in the future.  Rochester shall not permit the power and energy of said generating units to be used, and shall prohibit said power and energy from being used at any time through the end of the year 2030, by any person or entity other than SMMPA to supply power and/or energy to any entity that is in the present electric service area . . . . Id. p. 1-2.
385. SMMPA and Rochester also entered into a Capacity and Energy Sales Agreement on July 13, 1992 as partial consideration for the Settlement Agreement of the same date. Exh. 156 §2; Exh. 157. The Sales Agreement was a three year contract for the sale of electric power from the Silver Lake Plant to SMMPA. Exh. 157, p.2.

386. Rochester understood in reading the July 13, 1992 documents together, it was prohibited from doing anything that had the effect of reducing Rochester’s take from SMMPA. Pawelski Dep. p. 87-88.

387. Earlier in the 1990s, Mayo started to plan for the construction of the Gonda Building which included a need to obtain steam for the building. UT 1/26/09, p. 233-34. In the beginning stages of planning, the Prospect Plant was going to be a refrigeration and steam distribution plant connected to a Mayo cogeneration facility. Id. In the late to mid 1990s, Mayo and Rochester had discussions about Rochester’s ability to provide high-pressured steam to Mayo. UT 1/16/09, p. 95-96.

388. RPU outlined the status of its steam discussions with Mayo in a memo dated May 23, 1997. Exh. 227. The memo outlined two options for providing high pressure to steam to Mayo: (1) providing firm steam from existing Silver Lake boilers and (2) providing steam and potentially electricity from a co-gen unit owned and/or operated by RPU. Id. The memo stated that SMMPA might object to option two because it involved RPU providing electricity to a retail customer. Id. Sometime after this memo, Mayo changed its position and decided not to pursue the steam sale and indicated they would contact RPU in the future if they were interested in reopening discussions. UT 1/16/09, p. 96-97.

389. In December 2000, Mayo sent a letter to RPU stating its intent to enter into a contract with RPU to purchase steam from the Silver Lake Plant. Exh. 283. Mayo stated they were working with Stanley Consultants to refine the details for delivery of the steam to the Prospect Plant and options for possible cogeneration at that plant using this steam supply. Id. Negotiations occurred between the two parties for a couple of years until the Steam Sales Agreement was agreed to on January 8, 2002. UT 1/20/09, p. 158-59; Exh. 315.

390. At an April 11, 2001 meeting conducted by Stanley Consultants, representatives from RPU were present during discussions about Mayo’s turbine specifications. Exh. 285. The Mayo Board of Trustees approved the installation of a turbine generator at the Franklin Heating Station for cogeneration purposes in May 2001. UT 1/20/09, p. 210-11. The turbine has the generating capacity of 6.4 MW. Id. p. 214.

391. Prior to entering into the Steam Sales Agreement with Mayo, Rochester was aware Mayo intended to install a turbine generator at the Prospect Plant for cogeneration purposes.  Id. p. 22 and 215; UT 1/16/09, p. 106-07; Exhs. 283, 285, 287 & 537 at Admission Nos. 12, 20, 26-28. Rochester did nothing to prevent Mayo from installing the turbine generator but also did nothing to help Mayo in the purchasing and installation of the turbine generator. UT 1/16/09, p. 106-07; UT 1/20/09, p. 236.

392. The Rochester Post-Bulletin published a story about the steam sales discussions between RPU and Mayo, on May 31, 2001. Exh. 290. Ray Hayward, the CEO and Executive Director of SMMPA, stated he read this article when it came out. UT 1/22/09, p. 6-7. In 2001, the negotiation of and approval of the Steam Sales Agreement was discussed at open meetings of the RPU Board of Directors and the Rochester Common Council. UT 1/20/09, p. 154.

393. The January 8, 2002 Steam Sales Agreement between RPU and the Franklin Heating Station provided that Rochester agrees to sell and supply and Mayo agrees to purchase and receive 50,000 pounds of steam per hour beginning October 1, 2002 and continuing for the duration of the agreement, unless the contract capacity is subsequently changed in accordance with this agreement. Exh. 316, art. IV. Mayo has projected it will increase the amount of steam it will purchase from RPU to be 60,000 in 2010 and 65,000 for 2011 and 2012. Exhs. 1071-72. RPU has maintained and continues to maintain that at the time this agreement was signed it was merely for the sale of steam and it had no knowledge related to electricity or cogeneration. UT 1/20/09, p. 34. This assertion was repeatedly relayed to SMMPA. Id. 

394. Rochester did not seek approval from SMMPA to enter into the steam project nor did SMMPA ever give its consent for this project. Exh. 537 at Admission Nos. 29-31.

395. Rochester does not make a profit from its sale of steam to Mayo. UT 1/20/09, p. 157. Under Article 5 of the Steam Sales Agreement, Rochester is only recovering its capital investment and operating costs in providing steam to Mayo. Id.; Exh. 315 art. V. 
396. When Mayo orders steam from RPU it does not tell RPU how much steam it needs for each intended use. Mayo does not for example say “we need so much for heating and so much for running a generator, etc.” Mayo does not pay a rate for the steam that is dependent on how it is used. UT 1/20/09, p. 190-191.

397. Mayo and RPU have invested a total of approximately $12 million dollars in the steam project. Exh 315, at Exhibit B. Rochester’s capital commitment was about $4.5 million and Mayo’s about $7.5 million. Id. SMMPA was aware of the level of capital being invested in the project by Mayo and RPU as it received a copy of the Steam Sales Agreement. Exh. 328, Bates #0019620.
398.    The Silver Lake Plant has four generating units, known as Unit 1, Unit 2, Unit 3, and Unit 4, each consists of a turbine-generator, a boiler and miscellaneous equipment. Exh. 139; UT 1/16/09, p. 93. These generating units are used to supply steam to Mayo at its Franklin Heating Station. Exh. 315. The steam delivered to Mayo is produced from excess steam production capacity in the Silver Lake boilers. UT 1/20/09, p. 173-176. None of the electricity produced at the Silver Lake Plant is sold to Mayo. Id. p. 176. Mayo has no ownership or leasehold interest in the Silver Lake Plant and cannot control the operation of the plant under the Steam Sales Agreement other than to request the delivery of steam. Id.
399. All elements of the steam project not on RPU property are owned by Mayo. Exh. 633. Under the Steam Sales Agreement, Rochester was responsible for the construction, ownership, operation of the facilities necessary for the delivery of steam to the Point of Delivery and for the return of condensate from the Point of Delivery. Exh. 315 art. III. Mayo was responsible for the construction, ownership, and operation of the pipeline facilities necessary to transport and utilize the steam and condensate from the Point of Delivery. Id. The agreement is silent on what Mayo does within its plant to accommodate the steam line and is silent on what Mayo is allowed to do with the steam once it reaches the Prospect Plant. See generally, Exh. 315.

400. Mayo uses its turbine generator located at the Prospect Plant to cogenerate electricity from the steam purchased from RPU. UT 1/20/09, p. 212-13. In order for Mayo to be able to use the steam for processing purposes it needs reduce the steam from 625 psig, the delivery rate, to 10 psig. Id. p. 198; Exh. 315, p. 3. To reduce the steam’s pressure, you can either put it through a turbine generator or a pressure reducing valve. UT 1/20/09, p. 198-99. When steam is reduced by a turbine generator it produces electricity as a by-product. Id. p. 200.  If Mayo does not need steam for heating or other purposes, it does not cogenerate electricity. Id. 203. 

401. Mayo has had policy of cogeneration since 1927. Exh. 630, p. 13. Mayo has found that using its turbines for cogeneration is efficient, which allows it to provide cost effective medical care. Id.
402. The Minnesota Pollution Control Agency (hereinafter “MPCA”) requires a permit anytime the boilers at a coal-fired plant are modified. UT 1/20/09, p. 164. RPU applied for a permit to modify the Silver Lake Plant to divert steam from boilers into the header and then into the steam pipeline, so RPU could perform its duties under the Steam Sales Agreement. Id. During the permitting process in 2002 and 2003, public hearings were held in Rochester that were heavily covered by the press. Id. p. 165-66. The MPCA granted RPU’s permit in 2004. Id. After receiving the MPCA permit, RPU began construction of the steam pipeline and in 2005; Rochester began building the pipeline that cut across North Broadway and Civic Center Drive causing a disruption to the flow of traffic. Id. p. 151-52. 

403. On May 8, 2002, Daniel Hayes sent an email to Ray Hayward relaying what was discussed at the RPU-Mayo Steam Sale Meeting. Exh. 322. The email explained the project, including the $11.7 million combined cost to Rochester and to Mayo, including the fact that Mayo would install a turbine generator for cogeneration purposes. Id. In response to this email SMMPA Board Members, indicated to Hayward that if the agreement was solely for the sale of steam then they did not understand how it was any different from the natural gas agreements OPU (Owatonna) and APU (Austin) had with its customers. Id. The board members then instructed Hayward to contact RPU to determine what the Steam Sales Agreement was about. Id. Hayward took this to mean he should be sensitive towards RPU’s relationship with Mayo while trying to figure out how to handle the steam sale issue. UT 1/22/09, p. 140-143. Hayward then contacted Mayo’s General Counsel, Jon Oviatt, to explain SMMPA’s issue with the sale of steam and left a voice message for Terry Adkins, Rochester City Attorney to discuss the possible violation of the PSC. Id. p. 20-22. 
404. In late May or early June 2002, Larry Koshire and Ray Hayward had a conversation about how RPU was not in favor of SMMPA having direct conversations with Mayo and how SMMPA had some concerns about the steam sale. Id.; UT 1/20/09, p. 160-61. Koshire told Hayward that Rochester was only selling steam to Mayo and therefore the PSC was not implicated. Id. In July 2002, Koshire provided Hayward a copy of the Steam Sale Agreement. Exh. 328; UT 1/22/09, p. 27.

405. After speaking with members of the SMMPA Board, including the SMMPA Board President in the summer of 2002, Koshire understood that the SMMPA Board President would speak to him and tell him that SMMPA would take no action against the steam sale. See UT 1/20/09, p. 161-64. The SMMPA Board President later informed Koshire that he had in fact spoken to Ray Hayward to that effect. Id. Ray Hayward testified that after receiving this information he planned on taking no legal action at that time. UT 1/22/09, p. 146.
406. Hayward testified that the SMMPA Board took no action on the steam sales transaction between 2002 and its August 2005 filing of SMMPA’s Answer and Counterclaims. Id. p. 145-48. He also admitted to attending a public hearing relating to the MPCA permit process for the reconfiguration of the Silver Lake Plant. Id. p. 31.

407. SMMPA never notified Rochester that it objected to the Steam Sales Agreement prior to filing its Answer and Counterclaim in August 2005. Id. p. 171-73. SMMPA did express concerns internally and in discussions with RPU, Rochester and Mayo representatives, as noted above. But SMMPA never made a formal written objection to the project or ever appeared at any public meeting where it was considered to state its objections.
408. An addendum to the Steam Sales Agreement was entered into by RPU and the Franklin Heating Station on November 15, 2005. Exh. 508. The addendum updated the agreement and outlined the delay in the construction of the pipeline and therefore the delay in the first delivery of steam from late 2002 until November 1, 2005. Id. The steam line experienced several operational problems between November 2005 and November 2008 and was not fully operational until late October 2008 or early November 2008. UT 1/20/09, p. 227-228. Today, the steam line and turbine are fully operational and functioning. Id. 

409. The steam Rochester provides to Mayo reduces the amount of electricity Mayo purchases from RPU and in turn the amount of electricity RPU purchases from SMMPA when Rochester’s demand is under the 216 MW CROD. Mayo is able to generate between 20 and 30 percent of its electrical needs from the cogeneration of steam. But not all of that energy comes from the steam provided by RPU. Id. p.196-97, 220; UT 1/16/09, p. 108, 110-11; Exh. 347.

410. SMMPA asserted at trial the damages flowing from RPU’s steam sale to Mayo equals $2,036,644 when discounted to the net present value. Exh. 599-A. The total lost margin for SMMPA in 2007 and 2008 is $101,325. Id. The projected total lost margins for 2009 through 2030 when discounted to the net present value is $1,935,319. Id. SMMPA calculated the lost demand charges only for the months RPU’s purchases did not exceed its CROD of 216 Mw. UT 1/26/09, p. 119-21. However, the lost energy charges were calculated without regard to whether RPU’s load was at or above the CROD. Id.
411. Both RPU and SMMPA expect RPU’s purchases of electric energy to continue to increase throughout the remaining term of the PSC, despite Mayo’s cogeneration of 2.7 MW. UT 1/20/09, p. 182-83; Exh. 599-A.

412. RPU has never refused to pay a bill from SMMPA for the electric energy and power it takes under the PSC nor has RPU have indicated to SMMPA it will refuse to pay a bill under the PSC. UT 1/20/09, p. 182; UT 1/26/09, p. 174.
Counterclaims I, II, and III, Summary Findings
413. RPU, through its sale of steam to Mayo is selling a commodity, steam, that is used for various purposes, but is not selling electrical power and energy.
414. The purpose of the Steam Sales Agreement is to provide steam to Mayo for use as Mayo determines. It states clearly that “Mayo requires steam for various purposes. . . .” Exh. 315, Bates #0079. It also provides that each party is responsible for capital costs for the “installation of facilities on their respective side of the Point of Delivery.” Id. Bates #0083.
415. Mayo needs steam to heat its downtown campus, for process uses in its medical facilities such as sterilization, and to a run steam chiller in the Prospect Plant. Mayo cannot use the steam at the delivered pressure and must reduce it from 625 psi to about 10 psi. In order to reduce the pressure it puts the steam through a turbine that runs a generator and produces electricity. If Mayo did not use the generator it would have to reduce the pressure by use of a pressure reducing valve. Mayo chooses not to use the latter method because it only wastes the energy contained in the steam without getting any work or benefit from it.
416. Rochester did not assist Mayo in purchasing the steam turbine Mayo placed in the Prospect Plant. Rochester did not provide technical assistance to Mayo in choosing or installing the generator.

417. Rochester has no control over how the steam is used. Once the steam enters the pipeline and leaves SLP it becomes Mayo’s property.

418. Mayo has the right to generate its own electric power and energy.

419. Mayo’s use of the steam to cogenerate electricity does reduce the amount of electricity Mayo would otherwise purchase from RPU and, in turn, reduces the amount of power and energy RPU purchases from SMMPA.

420. SMMPA does not object to the sale of steam from RPU to Mayo. SMMPA’s objection is to the use of the steam to cogenerate electricity.
421. SMMPA was aware of the plans for the steam project for a matter of years before it was completed. Despite raising concerns about it, and talking to both Rochester and Mayo about these issues, SMMPA never took any formal action to intervene or assert it claims before Rochester and Mayo committed millions of dollars to the project. During the development of the project, SMMPA gave informal indications to RPU from its officers and board members that it would not make any attempt to stop the project. 

422. Rochester’s sale of steam to Mayo, to the extent that Mayo uses it for cogeneration, is not substantially different from Austin’s sale of natural gas to Hormel. Hormel uses that natural gas directly to generate electricity through the operation of peak shaving units. The direct purpose of Hormel’s operation of those units is to generate electric power and energy in order to reduce its take from Austin and, in return, reduce Austin’s take from SMMPA. SMMPA has never objected to or tried to stop Austin’s sale of natural gas to Hormel.

423. SMMPA presented proof of the electric power and energy sales it would lose between 2007 and 2030. That proof is based on reasonable projections of the amounts of electricity that is likely to be generated by Mayo and the number of months in the year that Rochester will be above the CROD. As calculated by SMMPA, the amount damages declines with time. SMMPA used a reasonable discount rate to reduce future damages to present value. The projected damages are based on the evidence presented at trial and are not speculative. 

424. The total amount of damages proven at trial is $2,036,644.00. That is divided into past damages, up to the time of trial of $101,325.00 and future damages of $1,935,319.00.
425. Although Rochester’s take from SMMPA is reduced by Mayo’s cogeneration with steam, the reduction is not substantial. SMMPA’s annual revenues are between $150,000,000 and $200,000,000 a year. Given the amount of damages claimed by SMMPA, that means in the year when the damages are highest, they still only represent a number that is less than 2/10 of 1% of SMMPA’s annual revenues.

426. With respect to Counterclaim I, Rochester’s sale of steam to Mayo is not a breach, anticipatory or otherwise, of the Power Sales Contract. Rochester is not using any generating capacity it owns to use supply a customer within its service area with electric power and energy.
427. With respect to Counterclaim II, Rochester’s sale of steam to Mayo is not a breach of the July 13, 1992 Settlement Agreement. Rochester is not using or allowing another entity to use, its generating facilities at SLP to be used to generate electric power and energy for a customer in RPU’s electric service area. The Settlement Agreement resolved an issue between Rochester and SMMPA that arose from Rochester’s consideration of allowing some of its large industrial/commercial customers to lease Rochester’s generating facilities to generate their own electric power and energy. The sale of steam covered by Rochester’s Steam Sales Agreement is not a breach of the intent of that agreement. 
428. With respect to Counterclaim III, Rochester’s sale of steam to Mayo under the steam sales agreement is not a breach of Rochester’s obligation of good faith and fair dealing. Rochester is not taking and has not taken any action that will intentionally reduce its take of power and energy from SMMPA. Rochester has continued to take and pay for all of its power and energy requirements, under the CROD, from SMMPA. Rochester did not promote or assist Mayo in Mayo’s decision to cogenerate electricity at the Prospect Plant. The idea to cogenerate came from Mayo. Mayo planned it. Mayo purchased, paid for, installed and operates the steam turbine. Rochester has no control over the operation of the steam turbine or of any other use of the steam it sells to Mayo. The cogeneration is a secondary use of the steam that results from the efficient use of the energy it contains as the pressure is reduced for the steam’s primary use in heating, cooling and medical processes on Mayo’s downtown campus. 

Conclusions of Law

COUNT III
1. Count III of the Amended Complaint presents a justiciable controversy. It involves definite and concrete assertions of right that emanate from a legal contract between the parties. There is a genuine conflict of tangible interests between Rochester and SMMPA who have adverse interests in the outcome. The dispute is capable of resolution by judgment without reliance upon hypothetical facts that would form an advisory opinion. Cincinnati Ins. Co. v. Franck, 621 N.W.2d 270, 273 (Minn. App. 2001).
2. The objective of judicial interpretation of disputed provisions of a contract is to ascertain and give effect to the parties' intention. Midway Ctr. Assoc. v. Midway Ctr., Inc., 237 N.W.2d 76, 78 (Minn. 1975); Travertine Corp. v. Lexington-Silverwood 683 N.W.2d 267, 271 (Minn. 2004). The determination of whether a contract is ambiguous is a question of law. Current Tech. Concepts v. Irie Enters., 530 N.W.2d 539, 543 (Minn. 1995). In making that determination, a court must give the contract language its plain and ordinary meaning. Id. A contract must be interpreted in a way that gives all of its provisions meaning. Id. Absent any ambiguity, the terms of a contract will be given their plain and ordinary meaning and will not be considered ambiguous solely because the parties dispute the proper interpretation of the terms. Knudsen v. Transport Leasing/Contract, Inc., 672 N.W.2d 221, 223 (Minn. App. 2003).
3. The Court has heard and considered evidence on the formation of the contract, the history of the relationship between the parties, and the course of performance of the contract and has applied these facts to understanding and interpreting the PSC.

4. Rochester’s election of the Contract Rate of Delivery did not amend the Power Sales Contract or otherwise alter the intent of the parties.
5. The Court previously ruled that the meaning of Section 5(b) of the PSC was not perfectly clear in the context of a CROD Member of the Agency because it was ambiguous whether “sufficient but only sufficient” rates, for a CROD Member, include funds needed for capital acquisitions. 
6. The Court now finds, as a matter of law, that Sections 3(a) or 5(b) of the PSC are not ambiguous whether considered separately, or considered together in the context of a CROD Member. 

6.1. The PSC requires that a Member take all of its electric power and energy from the Agency if it is a full requirements Member; and that it take all of its electric power and energy from the Agency, up to the Contract Rate of Delivery, if it is a CROD Member. PSC, Section 3(a).

6.2. The PSC requires that the agency establish rates that will be sufficient, but only sufficient, together with other funds available to the Agency, to meet the Agency’s Revenue Requirements. PSC, Section 5(b).

6.3.  SMMPA is a system agency in which all Members’ requirements are pooled and all assets and resources of the Agency are also pooled and used to meet the Members’ requirements. 
6.4. Benefits and risks of the Agency are socialized and shared equally by all Members except that a CROD Member takes the risk of power supply planning above the CROD.

6.5. Rochester’s CROD is a 100% load factor CROD.

6.6. As a CROD Member, Rochester continues to take power and energy from SMMPA under the CROD and continues to contribute to the load growth SMMPA is required to serve.

6.7. Rochester’s election of the CROD and its status as a partial requirements Member, did not alter the fundamental organizational model of the Agency and did not change the terms of the PSC to require SMMPA to create a separate rate schedule unique to Rochester.
7. Rochester has proven, by a preponderance of the evidence, that it is entitled to a declaration that it is a partial requirements Member of SMMPA.

8. Rochester has not proven, by a preponderance of the evidence, that it is entitled to a declaration that it is not responsible for a share of the cost of new generating capacity acquired by SMMPA after the establishment of the 216 MW CROD.
Counterclaim V

9. Counterclaim V, subparts a-f arise from the same facts that apply to Count III. 

10. Counterclaim V, subparts a-f, present a justiciable controversy. They involve definite and concrete assertions of right that emanate from a legal contract between the parties. There is a genuine conflict of tangible interests between Rochester and SMMPA who have adverse interests in the outcome. The dispute is capable of resolution by judgment without reliance upon hypothetical facts that would form an advisory opinion. Cincinnati Ins. Co. v. Franck, 621 N.W.2d 270, 273 (Minn. App. 2001).
11. The declarations granted herein are limited to the extent that they bear upon, affect, or arise from the contractual relationship between the City of Rochester and the Southern Minnesota Municipal Power Agency. They are not intended to and do not bear upon, affect, or arise from SMMPA’s relationship with any other Member.

12. SMMPA has proven, by a preponderance of the evidence that it is entitled to a declaration that it has been a system agency since 1981 and remains a system agency.

13. SMMPA has proven, by a preponderance of the evidence, that it is entitled to a declaration that it has one System and that System includes those generation, transmission, and other resources contained in the definition of “System” in the Power Sales Contract.
14. SMMPA has proven, by a preponderance of the evidence, that it is entitled to a declaration that it is empowered to add generation, transmission, and other resources to its System and to operate all of the resources in its System to maximize its ability to supply electrical energy to all of its Members on a least-cost basis.

15. SMMPA has proven, by a preponderance of the evidence, that it is entitled to a declaration that it has no obligation to modify its System or to operate any of its resources to maximize its ability to supply electrical energy to any individual Member on a basis that is least-cost to that individual Member.
16. SMMPA has proven, by a preponderance of the evidence, that it is entitled to a declaration that all costs SMMPA will incur to add new generation, transmission, or other resources to its System, including capital costs and/or costs attributable to the capacity value of a generation resource, are “Revenue Requirements” within the meaning of the Power Sales Contract.

17. SMMPA has proven, by a preponderance of the evidence, that it is entitled to a declaration that it is required to establish rates that are sufficient, but only sufficient to collect the amount by which its Revenue Requirements exceed its other available funds. To the extent that SMMPA requests a declaration that rates must be “in one Rate Schedule” it has failed to prove that point by a preponderance of the evidence.

18. Counterclaim V, subparts g and h do not present a justiciable controversy and the court is without jurisdiction to decide them without rendering an advisory opinion based on hypothetical facts.

19. As to subpart g, SMMPA is asking for a finding affecting the rights and obligations of Members who are not party to this action. It is, in effect, asking for an advisory opinion in the absence of a genuine controversy and without the presence of all parties having an interest in the outcome of the action.
20. The Court has declared that Rochester has the obligation to pay SMMPA’s rates, including the cost of new resources brought into the system to serve Rochester’s requirements, for power and energy it takes under the CROD. There is no basis for the extension of that finding to all SMMPA Members within the four corners of this lawsuit. The requested declaration is denied.
21. As to subpart h, the findings in ¶¶ 354-359, above, are incorporated herein by reference. For the reasons stated in those findings, SMMPA’s requested declaration fails because it does not present a justiciable controversy or, alternatively, has not been proven by a preponderance of the evidence.
COUNTERCLAIMS I, II, and III
22. SMMPA has not proven by a preponderance of the evidence that Rochester committed an anticipatory breach of the Power Sales Contract by agreeing with Franklin Heating Station and Mayo Clinic to provide steam for a variety of purposes from the Silver Lake Plant.
23. SMMPA has not proven, by a preponderance of the evidence, that Rochester committed a breach, anticipatory or otherwise of the July 13, 1992 Settlement Agreement by agreeing with Franklin Heating Station and Mayo Clinic to provide steam for a variety of purposes from the Silver Lake Plant or by actually providing steam that Mayo uses, in part, to cogenerate electricity.

24. SMMPA has not proven, by a preponderance of the evidence, that Rochester breached any covenant of good faith and fair dealing explicitly or impliedly contained in the Power Sales Contract.
25. SMMPA has proven, by a fair preponderance of the evidence, that if a breach occurred it suffered past damages of $101,325.00; and will suffer future damages (reduced to present value) of $1,935,319.00.

ORDER FOR JUDGMENT
1. Rochester’s plea for declaration that it is a partial requirements member of the Southern Minnesota Municipal Power Agency is GRANTED
2. Rochester’s plea for a declaration that it is not responsible for the cost of any generating capacity owned or controlled by SMMPA exceeding Rochester’s 216 MW Contract Rate of Delivery is DENIED.
3. Southern Minnesota Municipal Power Agency’s plea for a declaration that SMMPA has been a system agency since 1981 and remains a system agency is GRANTED.
4. Southern Minnesota Municipal Power Agency’s plea for a declaration that SMMPA has one System, and that System includes those generation, transmission, and other resources contained in the definition of “System” in the Power Sales Contract (PSC), that SMMPA decides, through the governing processes created in the Agency Agreement, to include in its System is GRANTED.
5. Southern Minnesota Municipal Power Agency’s plea for a declaration that SMMPA is empowered to add generation, transmission, and other resources to its System and to operate all of the resources in its System to maximize its ability to supply electrical energy to all of its Members on a least-cost basis is GRANTED.
6. Southern Minnesota Municipal Power Agency’s plea for a declaration that SMMPA has no obligation to modify its System to operate any of its resources to maximize its ability to supply electrical energy to any individual Member on a basis that is least-cost to that individual Member is GRANTED.
7. Southern Minnesota Municipal Power Agency’s plea for a declaration that all costs that SMMPA will incur to add new generation, transmission, or other resources to its System, including capital costs and/or costs attributable to the capacity value of a generation resource, are “Revenue Requirements” within the meaning of the Power Sales Contract is GRANTED.
8. Southern Minnesota Municipal Power Agency’s plea for a declaration that SMMPA is required to establish rates in one Rate Schedule is DENIED. Southern Minnesota Municipal Power Agency’s plea for a declaration that SMMPA is required to establish rates that are sufficient but only sufficient to collect the amount by which its Revenue Requirements exceed its other available funds is GRANTED.
9. Southern Minnesota Municipal Power Agency’s plea for a declaration that all SMMPA Members are required to pay for the power and energy they receive from SMMPA at the rates set forth in the Rate Schedule, regardless of whether the Member is a full or partial requirements member is DENIED.
10. Southern Minnesota Municipal Power Agency’s plea for a declaration that the SMMPA Board has discretion to design its Rate Schedule to allocate the revenues it must collect between its demand charge, energy charge, and other charges to balance multiple and competing policy objectives. Judicial review of such allocation may be obtained only after exhaustion of administrative remedies and is subject to an “arbitrary and capricious” standard of review is DENIED.
11. Plaintiff, City of Rochester is granted judgment in its favor on Counterclaim I, Breach of the Power Sales Contract and Counterclaim I is DISMISSED WITH PREJUDICE.
12. Plaintiff, City of Rochester is granted judgment in its favor on Counterclaim II, Breach of the July 13, 2002 Settlement Agreement, and Counterclaim II is DISMISSED WITH PREJUDICE.
13. Plaintiff, City of Rochester is granted judgment in its favor on Counterclaim III, Breach of an implied covenant of good faith and fair dealing, and Counterclaim III is DISMISSED WITH PREJUDICE.
14. To the extent it prevailed on Count III of the Amended Complaint and on Counterclaim V, subparts a-f, SMMPA is awarded its costs and disbursements herein.
15. To the extent it prevailed on Count III of the Amended Complaint, on Counterclaims I, II and III, and Counterclaim V, subparts g-h, the City of Rochester is awarded its costs and disbursements herein.
LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated this____7th____ of May 2009.

_[image: image1.emf]__________


Robert Birnbaum


Judge of District Court


JUDGMENT

I hereby certify that the foregoing Findings of Fact, Conclusions of Law and Order for Judgment constitute the Judgment of the Court.


Dated this ________ day of May, 2009.




Chuck Kjos




Olmsted County Court Administrator




By: ___________________________




       Deputy Clerk

� There are a couple of exceptions to this. Redwood Falls, for example, has a pre-existing obligation to purchase power and energy from the Western Area Power Agency (WAPA). Above that obligation, however, it takes its remaining power and energy requirements from SMMPA. 


� “UT” refers to the unofficial transcript prepared by Reporter Elizabeth Cradic during the trial. The Court does not have an official transcript available at this time.


� In these examples power is the amount of electricity needed at any one moment, measured in kilowatts or megawatts. Energy is power over time. For example, if Rochester uses 100 MW of power for one hour it has used 100 MWh of energy. See, testimony of Ray Hayward, below.


� A kilowatt (kW) is 1000 watts. A megawatt (MW) equals 1000 kilowatts or 1 million watts.


� There was a question raised as to whether making Spam is a “common good” compared to Mayo’s operation of a hospital. The Court takes no position on that issue. UT 1/23/09, p. 66.


� Rochester stipulated that it is required to pay for renewable resources mandated by the legislature. UT 1/23/09, p. 163.


� It could be argued that Rochester’s take from SMMPA will not actually be reduced. Because Rochester is a CROD Member there is an upper limit on its take from SMMPA. Both sides agree that Rochester will exceed the CROD for an increasing amount of time each year. Under that scenario, with Mayo reducing its take from Rochester, Rochester remains under the CROD for a greater number of hours and thus takes power and energy from SMMPA that much longer than it otherwise would. The Court is not deciding the steam counterclaims based on that analysis.
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