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STATE OF MINNESOTA DISTRICT COURT

COUNTY OF LYON ‘ FIFTH JUDICIAL DISTRICT
CRIMINAL COURT DIVISION
Court File No. 42-CR-08-220
State of Minmnesota, ‘
Plaintiff,
Vs, DEFENDANT'S MEMORANDUM OF LAW
' REGARDING ALTERNATIVE '
' PERFETRATOR EVIDENCE
Olga Marina Franco del Cid .
aka
Alianiss Nunez Morales,

Defendant.

To:  Lyon County District Court, Criminal Division, Lyon County Government Center, 607
‘West Main Street, Marshall, MN 56258;

and: | Lyon County Attorney’s Office, Attention: Rick Maes, Lyon County Attorney, 607 West
Main Street, MN 56258.

SUMMARY A
Evidence that a third party comﬁnitted the crimes Defendant is charged with in the
above-entitled case must bg admitfed upon a minjimal showing of relevant evidence. This
is called evidence of an Alternative Pcrpetratof. Only evidence that a third party
committed some other crime in order to show that he committed the crimes charged

against Defendant are subject to the so-called “reverse Spreigl” requirements.

FILED IN THIS @FEEGE
1 UA1Ny
Karen J. Bierman

CQURT ADMINISTRATOR
Marshall, Lyon County, Minnesota
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EVIDENCE REGARDING THE CRIMES ALLEGED IN THIS CASE
Evidence regarding the crimes alleged in this case must be admitted subject only to
the evidentiary rules regafding relevancy. Judge Alito wrote for a unanimous Supreme
Court stated that an evidentiary rule barring the admission of evidence that a third party
- committed the crime cannot rest on the strength of the prosecution’s case, Hoimes V.

" South Carolina, 547U8. __, 126 S.Ct. 1727 (2006). Rather, the Fourteenth
Amendment requires that states allow a defendant the Sixth Amendment guarantee to a
meaningful opportunity to present a coﬁ:plete defense. Buta defendant' may introduce
evidence that a third party committed the crime where such evidénce raises a reasonable
inference or presumption as to the defendant’s own innocence, but is not admissible.if it
merely casts a bare suspicion upon apoﬂ_ler or raises a conjectural inference as to the
commission of the crime by another. State v. Gregory, 198 S.Ct. 98, 104 (1941). The
uoanimous Court in Holmes quoted with approval that “the accused may jntroduce any
legal evidence tending to prove that another person may have coramitted the crime W1th
which the defendant is charged... (Such evidence) may be excluded where it does not
sufficiently connect th(: other person to the crime....” Holmes v. South Carolina, 547 U.S.
at___, citing 40A Am. Jur. 2d, Homicide §286, PP- 136-138 (1999).

It should also be noted that the defendant in State v. Profit sc;ught‘to in.troduce both
ewdence that a third party committed the murder Profit was charged with, and also other
crimes, tn show that thc third party committed the crime Profit was charged with. See,

State v. Proﬁt, 591 N.W.2d 451 (Minn. 1999). The defense ended up not calling the third
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party as av;'itncss, and appealed. The Minnesota Supreme Court noted the trial court’s
ruling that if the thﬁfd party, “Mr. Kelly has information rel;avant to the specific cases
béfore‘us. .. Mr. Kelly will obviously be allowed to testify.” State v. Profit, 591 N.W.2d at
463. The Court went on to distinguish other crimes that a third party may have
commiticd, and when offered to prove these other crime;s to show the third party also ’
committed the charged offenses, then the “reverse Spreigl” analysis is used, pursuant to
Rule 404(b) of the Minnesota Rules of Bvidence.

The Minnesota State Supreme Court clarified the difference betwécn offering an
Alternative Perpetrator defense and “reverse Spreigl” evidence in State v. Jones. See,
State v. Jones, 678 N.W.2d 1, Minn, 2004) (partial copy attached). As the Jones court
made clear, evidence of an Alternative Perpetmtér may be offered and argu;d upon a
minimal showing of relévant evidence tenciing to show that a third person, and not the |

accused, committed the crime in question.

CONCLUSION
Evidence that a third party committed the crimes charged against Defendant'is‘
admissible upon a showing of relevancy, that is, if it tends to show that another person -
committed the crimes. A “reverse Spreigl” analysis is not appropriate or constitutional in

this situation.
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RESPECTFULLY SUBMITTED,

M&é"%&w

Manuel P, Guerrero (38520)
Attorney for Defendant

148 Fairington Street

St. Paul, MN 55102

(651) 587-2158

Dated: 23 June, 2008
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Cliazs 678 NWW.24 ] (pdtan. 2004)

some instances, become low gnough- that
te-runs would need to -be condueted for
some samples, there is no jndication in.the
record that this was the case here.

"15] Jones' third allegation of error i3
that the run foldet had 4 “Date Created”
date of “7/15/99,” but the flle was. labeled
«3/10/96™ and the time of the run for all of
the samples was Yigted as 10:13 axn., yet
the tests could not have been run simmulta:
neously. The BCA technician was unable
to explain these mislabelings and stated
"that he would have to revisit the original
tun folder on his computer to see why the
copy used in the hearing had these dis-
crepancies. However, the technician never
conelnded, and there is no evidence in the
record indieating, that discrepancies in the
date and ine listings on the run folder
made the résulis of the testing per e2
ihaccurate. o '

[16] Jones' fourth allegation of error is
that the extraction of -the DNA fox. the
testing was done by heating the slide that
contained the DNA. sample and that test-
ing’ degrades the .sample and leads to in-
complete results. . The record indicates,
however, that the testing was done using
DNA material from both the origival vagi-
nal swabs and from a slide made from the
swabs so that even if incomplete results
‘had been obtained by heating the slide, the
DNA. sample. from the original, swabs
would mot be affected. Further, while
Jones presented testimony that heating
the sample could result in degradation, in
this case the BCA. testing of the sample
presented interpretsble resulta at all 10

5. We note that interpretable resnlts were not
" obtained from the Cofiler kit, something the
record fails to adequately explain,  Given the
testimony indicating that heating a sample
can result in degradation of the sample, it.js
possible that the Jack of interprerable results
from the ‘Cofiler kit was the result of heating
the sample. While the Profiler Plus results
allow us to be confident that degradation did

Joci tested by the Profiler Plus kit. Accord-
ingly, even if there had been any deprada~
tion, these results indicate that the sample
was not materially degraded emough to
affect the results.®

The digtrict court ultimately determined
that while Jones had highlighted somé po-
tential problems with the BCA's testing
procedures, he failed to show that there
were any devistions from the BCA’s stan-
dard  testing procedures substantial
enongh to undermine foundational reliabili-
ty. Here, the court found that the alleged
exrrors went more to the welght instend of
the sufficiency of the DNA evidence. As
gich, the ‘eourt found +hat’ Jones' chal-
lenges to the DNA festing methods eould
adequately be addressed through cross-
examination and rebuttal witnesses. We
agree that Jones’ chailenges are most ap-
propriately characterized as going not to
the admissibility of the evidence, but to its
weight to be considered by the irier of
fack. Moreover, Jones bas failed to pres-
ent any significant evidenee that the re-
gults in his case were adversely-affected by
BCA procedures. Accordingly, we hold
that the distriet cowrt did not abuse its
discretion in finding the DNA evidence
was sufficiently relisble fo be admitted.

I

[17-19] Next, we address Jones' argu~

ment that the district court improperly
excluded his proffer of alfernative perpe-

. trator evidence. The fair opportunity to

deferid against criminal charges is a right

not matexdally affect the resulis in this case,
we do pot mean to approve the use of beat to
remove the cover slip from a slide in all cases
. snd we note that if a defendant can show that
degradation has occurred by showing a lack
_of intcrpretable results at several loci, some
Faxther investigation' of the process may be

* required. ‘
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gusranteed by constitutional due process.
Chambers v. Mississippi, 410-US. 284,
204, 93 S.Ct 1038, 35 L.Ed24 257 (1979).
Exclusion of evidence supporting a defen-
dant’s theary that an alternative perpetra-

tor committed the crime with which the-

defendant is charged “will ghmost invari-
ghly be declared unconstitutional when it
significantly undermine(s] fundamentzl el-
ements of the defendant's defense.” Bealy
» Commonwealth, 125 SW.3d 196, 2008

WL 22416370 at *7 (Ky.2008) (quoting

s

Unitsd States v. Scheffer, 523 T.S. 303,
315, 118 S.Ct. 1261, 140 L.Ed2d 418
(1995)). Nonetheless, when & defendant
secks to introduce escplpatory evidence
based on an slternative perpetrator theo-
ry, the court must still evaluate this evi-
Jence under the ordinary evidentiary Tules

" gs it would any other exculpatoxy evidence.

Ses State ». Gutierréz, 667 N.W.2d 426,

428 (Minn 200R),

[20,211 Alternative perpetrator evi-
dence 18 admissible if it has an inherept
tendency to connect the alternative party
with the commission of the erime. See id
ab 4361 8; see also Beofy, 125 S.w.ad
196, 2008 WL 22415370 at *7 (stating that
alternative perpetrator evidence msy be
excluded if it eould confuse or mislead the
jury). Our requirement that such evi-

“ dence have an inherent tendency to con-

nect the other party with the exime “svoids
the use of bare suspicion snd safegnards
the third, person from indiseriminate use of
past differences with the deceased.” State
2 Richardson, 670 N.W.2d 267, 280 (Minn.
9003) (quoting Stade v Hawkins, 260
N.Ww2d 150, 169 (Miunl977). Once a
foundation is Jaid with evidence having an
inherent tendency to conzect the alleged
alternative perpetrator to the commission
of the crime, “it is permissible to introduce
evidence of a motive of the third person to
commit the crime, threats by the third
person, or other miscellaneous facts which

FAX No. 507 637 402!
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would tend to prove the third person com-
‘mitted the act” in order to esst a reason-
shle doubt on the state’s case.” .Howkins,
960 N.W.2d at-169 (internel -citations omnit~
ted); see Stote 2. Bock, 229 Minn. 449,
458-59, 30 N.W.2d 887, 892-93 (1949).

(22-26] It is also permissible for a de-
fepdant to present evidence of other
crimes, wrongs, or bad ‘acts commmitted by
the alleged alternative perpetrator in or-
der to cast ressomable doubt upon the
jdentification of the defendant as the per-
son who committed the charged crime.
Gugierrez, 667 N.W.2d at 436-37. We
have sometimes Jabeled this type of prof-
fered alternative perpetrator evidence as
“peversengpreigl” evidence. Woodruff v
Sigte, 608 N.W.2d 851, 835 (Minn.2000).
Here, Spreigl refers % the standard used
to détermine the admissibility under Minn.
R. Evid. 404(b) of evidence of “another
erimé, wrong, 6 ach” S6p

charged erime. Mjnn R. Evid. 404(0);
State v Spreigl 212 Minn. 488, 139
- N'W.2d 167 (1965). - In order-for a defen~
dant 6 -successfully argue for the admis-
siom of “reverse-Spreigl” alternative perpe-
trator evidence, he must first meet the
threshold requirement of connecting the
alternative perpetrator to the comission
of the crime with which the defendant i~

rote foomm the |

- charged. Woodruff 608. N.W.2d at 885.

T¢ the defendant fails to ineet the threshold
requirement of connecting the slternative
perpetrator to the charged crime, the re-
verse-Spreigl slternative perpetrator evi-
deriee is- niot admisaible. Howkins, 260
N.W.ad at 159. Once the defendant meets
that threshold requirement, the district
court should then evaluste the admissibili-
ty of the reverse-Spreigl evidence accord-
ing to the standard we articulated in
Woodruff, TUnder this stapdard, the de-
fendant must show (1) dlear and convincing
evidence that the slleged slternafive
perpetrator participated in the reverse-
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STATE v IONES
Cita 35678 N.W2d X (Moa. zoM)

Spmgl inmdent,“ (). that the
< Spreigl incident is relevant and roaterial to
" Qefendant’s case; and (3) that the probnf— ] presen’oed it and determmed that Jones
 tive value. of the evidence outweighs its | had feiled to present-“clear and convine-
potenhal for unfair prejudace. 608 N.W.Zd, ing” evidence conmecting either Beard or
3t 835. P . Christy to Linda Jensen's murder. Using
Whﬂe 8 pmﬁer of proof concernmg -gn _ this standard; the eowrt’ deemed that all of
perpmw gy, include’ re- - Joneg® proffered alternative perpetmtor
'~. gvidence was mad:mssilﬂe. g
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[2,8] Pursuant to Rule 404(b) of the
Minnesotz Rules of Evidence, a defendant
may seek to introduce evidence that a
" third person, not the defendant, committed
the crime of which defendant is accused.
See Stats v. Johnson, 568 N.W.2d 426, 438
(Minn.1897). Such evidence is often re-
ferred to as. “reverse-Spreigl” evidence.
See id. Thiz evidence may consist of a
' third person’s motive to commit the crime,
threats made by the third person, or other
facts tending to prove the third person
committed the crime. See-Stafe v. Haw-
king, 260 N.W.2d 150, 159 (Mipn.1977).

{41 However, before the defendant can
introduce such evidence hé must lay 2
foondation consiating of additional evi-
dence which has “ ‘an ‘inherent tendency to
comnect such other person with the actual
commission of the erbme’ " * ¥ This re-
quirement avoids the use of bare suspicion
and safeguards the third person from ip-
diseriminate uze of past differences with
the deceased.” Id. (citations omitted). In
othet words, in addition to evidence con-
necting a third party to.the, victim, the
threshold also reguires a foundation con-
dsting of evidence connecting that third
party to the crime of which the defendant

[5]1 Before a court can admit reverse-
Spreigl evidence, the defendant must
show: (1) by cleax and convincing evidence
that the third party participated in the
reverse-Spreigl incident; (2) that the re-
verse-Spreigl incident is relevant and ma-
teridl to defendant’s case; and (8) that the
probative value of the reverse-Spreigl evi-
dence outweighs its potential for unfair

483-34.

(6] Appellant ‘argues that he satisfied
the reverse-Spreigh thireshold by conneet-
ing Webber, Harxis, ‘and Marberry to
Woodruffs murder. ' In fact, a8 the trial
" court noted in its order excluding evidence
of Woodruffs exira-marital reldtionships,
appeliant did not make the requisite offer
of proof conneetirig these third parties to

. WOODRUKF v. STATE
Clie22 608 N:W3d 851 (Minn. 2000)

prejudice.  See Johnson, 568 N.W.2d st

Minn. B85

Woodrufs murder. There: was no evi-
dence of threats against Woodruff by these
persons or evidence that any of them were
seen at the Kenwood Cleaners on the day
of the murder. Contrary to appellant’s
assertions,” the. record strongly supports
the exclusion of appellant’s proffered evi-
dence: ‘Webber and Harris both were at

work at the time of the shooting, .and

therefore had slibis which precluded their
presence at the seene of the murder. Fur-
ther, police defermined that Marberry,
who lived in Montana, had never traveled
to Minneapolis, and therefore wes also-ab-
sent from the murder scene. In short,
appellant did not provide a foundation con-
necting Webber, Haxris, or Marberry to
‘Woodruff's murder, thug making any evi-
dence of Woodruffs relationships with

them not material to appellant’s case. Ae-'

cordingly, appellant’s proffered evidenee
did mot meet the test for admission set
forth in-State v. Johnson. We therefore
conclude that the posteonviction couxt did
not abuse its diseretion in denying appel-
lant relief on this claim.

H. .
Next, we considet appellant;’é argument
that the postconviction court abused its

- diseretion by refusing to gragba new.tral . ..
on the basis of the state’s alleged failure to

disclose key evidence to the defense.
Prosecutois must disclose fo the defense
all xelevant written or recorded statements
thit xelate to the tase,” See Minn. R.Crim.
P. 9.01, subd. 1(2). This obligation extends

to materials in possession or control of the

prosecutor’s staff and any others who have
paxticipated in the investigation or evalna~
tion of the case. See id. at subd. (7).

‘[7-91 In addition, the United States
Supreme Court held in Brady v. Mary-
lond, 373 U.S. 83, 87, 83 8.Ct. 1194, 10
L.Ed.2d 215 (1963), that the prosecution’s
failure to disclose material evidence that is
favorablé to the secused violdtes the Due
Procese Clouse, Evidence is miaterial i
there i8 a reasonable probability that, had
it been disclosed, the result of the trial

R iind




