Minnesota Rules of Criminal Procedure
With amendments effective September 1, 2011

Rule 1. Scope and Purpose of the Rules
Rule 1.01 Scope and Application

These rules govern the procedure in prosecutions for felonies, gross misdemeanors, misdemeanors,
and petty misdemeanors in the district courts in the State of Minnesota.

Rule 1.02 Purpose and Construction

These rules are intended to provide a just determination of criminal proceedings, and ensure a
simple and fair procedure that eliminates unjustified expense and delay. The rules must be applied
without discrimination based upon race, color, creed, religion, national origin, sex, marital status, public-
assistance status, disability, including disability in communication, sexual orientation, or age.

Rule 1.03 Local Rules by District Court

A court may recommend local rules governing its practice if they do not conflict with these rules
or with the General Rules of Practice for the District Courts. Local rules become effective only if ordered
by the Supreme Court.

Rule 1.04 Definitions

(a) Misdemeanor. Unless these rules direct otherwise, “misdemeanor,” as used in these rules,
includes state statutes, local ordinances, charter provisions, or rules or regulations punishable — either
alone or alternatively — by a fine or imprisonment of not more than 90 days.

(b) Designated Gross Misdemeanor. As used in these rules, “designated gross misdemeanor” is a
gross misdemeanor charged or punishable under Minnesota Statutes, sections 169A.20, 169A.25,
169A.26, or 171.24.

(c) Tab Charge. As used in these rules, “tab charge” is a brief statement of the charge entered in
the record by the court administrator that includes a reference to the statute, rule, regulation, ordinance, or
other provision of law the defendant is alleged to have violated. A tab charge is not synonymous with
“citation” as defined by Rule 6.01.

(d) Aggravated Sentence. As used in these rules, “aggravated sentence” is a sentence that is an

upward durational or dispositional departure from the presumptive sentence provided for in the Minnesota
Sentencing Guidelines based on aggravating circumstances or a statutory sentencing enhancement.

Rule 1.05 Use of Interactive Video Teleconference in Criminal Proceedings
Subd. 1. Definitions.

(1) ITV. “ITV” refers to interactive video teleconference.



(2) Terminal Site. A “terminal site” is any location where ITV is used for any part of a court
proceeding.

(3) Venue County. The “venue county” is the county where pleadings are filed and hearings are held
under current court procedures.

(4) District. The “district” is the judicial district in which the venue county is located.

Subd. 2. Appearance; How Made. Appearances in proceedings governed by the Minnesota Rules
of Criminal Procedure must be made in person except as authorized to be made by ITV in this rule, by
written petition in Rules 14.02, subd. 2 and 15.03, subd. 2, and by phone in Rule 26.03, subd. 1(3)4.

Subd. 3. Permissible Use of ITV. ITV may be used to conduct the proceedings specified in
subdivisions 4 and 5:

(1) When no judge is available in the venue county;
(2) When the defendant is in custody and is being held in a location other than the venue county; or
(3) In the interests of justice.

Subd. 4. Felony, Gross Misdemeanor, or Misdemeanor Proceedings.

(1) Subject to the requirements in subdivisions 6 and 7, ITV may be used to conduct the following
felony, gross misdemeanor, or misdemeanor proceedings:

(@) Rule 5 or Rule 6 hearings;

(b) Rule 8 hearings;

(c) Rule 11 hearings for the purpose of waiving an omnibus hearing;
(d) Plea;

(e) Sentencing;

(f) Probation revocation hearings;

(g) Any hearing for which the defendant’s personal presence is not required under Rules 14.02,
subd. 2 and 26.03, subd. 1(3).

(2) 1TV cannot be used to conduct a trial, contested omnibus hearing, contested pretrial hearing, or
any other evidentiary matter except as provided in this rule.

Subd. 5. Petty Misdemeanor and Regulatory or Administrative Criminal Offenses. A defendant
may appear by ITV for all hearings, including trials, related to petty misdemeanors and regulatory or
administrative criminal offenses not punishable by imprisonment.

Subd. 6. Request for In-Person Hearing; Consent Requirements.
(1) Rule 5 or Rule 6 Hearings. When a defendant appears before the court by ITV for a Rule 5 or
Rule 6 hearing, the defendant may request to appear in person before a judge. If the request is made, the

hearing will be held within 3 business days of the ITV hearing and is deemed a continuance of the ITV
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hearing.

(2) Other Hearings; Consent. In all proceedings other than a Rule 5 or Rule 6 hearing, prior to the
commencement of the hearing, the defendant, defense attorney, prosecutor, and judge must consent to
holding the hearing by ITV. Otherwise, an in-person court appearance for that hearing must be scheduled
to be held within the time limits as otherwise provided by these rules or other law.

Subd. 7. Location of Participants.

(1) Defendant’s Attorney. The defendant and the defendant’s attorney must be present at the same
terminal site except in unusual or emergency circumstances specifically related to the defendant’s case,
and then only if all parties agree on the record. This exception for unusual or emergency circumstances
does not apply to:

(@) felony or gross misdemeanor plea proceedings when the defendant is entering a guilty plea or
(b) felony or gross misdemeanor sentencing proceedings.

(2) Prosecutor. Subject to paragraph (4), the prosecutor may appear from any terminal site.

(3) Judge. Subject to paragraph (4), the judge may appear from any terminal site.

(4) Defendant’s Attorney or Prosecutor at Same Terminal Site as Judge. When the right to counsel
applies, ITV cannot be used in a situation in which only the defense attorney or prosecutor is physically

present before the judge unless all parties agree on the record.

(5) Witnesses, Victims, Other Persons. Witnesses, victims, and other persons may be located at any
terminal site.

Subd. 8. Consolidated Proceeding for Charges Pending in Multiple counties.

(1) Consolidated Proceeding. When a defendant has pending charges in more than one county the
charges may be heard in a consolidated proceeding conducted by ITV.

(2) Judge. The proceedings shall be heard by a judge in the county in which the most serious offense
is pending, unless the parties agree otherwise.

(3) Prosecutor. Each prosecutor having authority to charge the offenses included in the proceeding
may attend the hearing in person or by ITV or waive appearance. Any prosecutor authorized to appear on
behalf of another prosecutor in the ITV proceeding must make an oral record of the authorization.

(4) Defense Attorney. If the defendant is represented by multiple defense attorneys, each attorney
may choose to attend the hearing in person or by ITV or assign responsibility as the attorney of record to
one attorney. Any defense attorney appearing in the ITV proceeding must make an oral record of
representation.

Subd. 9. Witness Testimony. Witnesses may testify by ITV if the court and all parties agree.

Subd. 10. Proceedings; Record; Decorum.

(1) Where Conducted. When an ITV proceeding is conducted, the terminal site(s) for the defendant,
defense attorney, prosecutor, and judge must be located in a courtroom. The terminal site(s) for

witnesses, victims, and other persons may be located in a courtroom or another suitable room reasonably

3



accessible to the public as approved by the judge conducting the proceeding.

(2) Effect of ITV Hearing. Regardless of the physical location of any party to the ITV hearing, any
waiver, stipulation, motion, objection, order, or any other action taken by the court or a party at an ITV
hearing has the same effect as if done in person.

(3) Defendant Right to Counsel. The court must ensure that the defendant has adequate opportunity
to confidentially communicate with counsel, including, where appropriate, suspension of the audio
transmission and recording or allowing counsel to leave the conference table to communicate with the
defendant in private.

(4) Record. The court administrator of the venue county must maintain court records as if the
proceeding were heard in person. If the hearing requires a written record, a court reporter must be in
simultaneous voice communication with all ITV terminal sites, and must make the appropriate verbatim
record of the proceeding as if heard in person. No recording of the ITV proceeding other than the
recording made as the official court record is permitted.

(5) Decorum. Courtroom decorum during ITV hearings must conform to the extent possible to that
required during traditional court proceedings. This may include the presence of one or more sheriff’s
personnel at any ITV site.

Subd. 11. Administrative Procedures. Administrative procedures for conducting ITV hearings are
governed by the General Rules of Practice.

(Amended effective July 1, 2010.)
Rule 1.06 Use of Electronic Filing for Charging Documents
Subd. 1. Definitions.
(1) Charging Document. A “charging document” is a complaint, indictment, citation, or tab charge.

(2) E-filing. “E-filing” is the electronic transmission of the charging document to the court
administrator.

Subd. 2. Authorization. E-filing may be used to file with the court administrator in a criminal case
any charging document except an indictment.

Subd. 3. Signatures.

(1) How Made. If the charging document is e-filed, all signatures required under these rules must be
affixed electronically. Any individual required to sign the charging document under these rules can
choose to print the charging document and sign manually. Once any individual prints the charging
document and affixes a manual signature, all subsequent signatures must be affixed manually, and the
printed copy is the original and must be filed with the court.

(2) Signature Standard. Each signature affixed electronically must comply with the electronic
signature standard approved by the State Court Administrator, except that electronic signatures affixed by
law enforcement officers serving as the complainant must be authenticated using biometric identification.

(3) Effect of Electronic Signature. A printed copy of a charging document showing that an electronic
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signature was properly affixed under paragraph (2) prior to the printout is prima facie evidence of the
authenticity of the electronic signature.

Subd. 4. Electronic Notarization. If the probable cause statement in an e-filed complaint is made
under oath before a notary public, it must be electronically notarized in accordance with state law.

Subd. 5. Paper Submission. E-filed documents are in lieu of paper submissions. An e-filed
document should not be transmitted to the court administrator by any other means unless the court
requests a printed copy.

(Amended effective July 15, 2010.)

Comment—Rule 1

Beyond the procedures required by these rules, prosecutors, courts, and law enforcement agencies
should also be aware of the rights of crime victims as provided in chapter 611A of the Minnesota Statutes.

Rule 1.04 (d) defines “aggravated sentence” for the purpose of the provisions in these rules
governing the procedure that a sentencing court must follow to impose an upward sentencing departure
in compliance with Blakely v. Washington, 542 U.S. 296, 301-305 (2004). On June 24, 2004, the United
States Supreme Court decided in Blakely that an upward departure in sentencing under the State of
Washington’s determinate sentencing system violated the defendant’s Sixth Amendment rights where the
additional findings required to justify the departure were not made beyond a reasonable doubt by a jury.
The definition is in accord with existing Minnesota case law holding that Blakely applies to upward
departures under the Minnesota Sentencing Guidelines and under various sentencing enhancement
statutes requiring additional factual findings. See, e.g., State v. Shattuck, 704 N.W.2d 131, 140-142
(Minn. 2005) (durational departures); State v. Allen, 706 N.W.2d 40, 44-47 (Minn. 2005) (dispositional
departures); State v. Leake, 699 N.W.2d 312, 321-324 (Minn. 2005) (life sentence without release under
Minnesota Statutes, section 609.106); State v. Barker, 705 N.W.2d 768, 771-773 (Minn. 2005) (firearm
sentence enhancements under Minnesota Statutes, section 609.11); and State v. Henderson, 706 N.W.2d
758, 761-762 (Minn. 2005) (career offender sentence enhancements under Minnesota Statutes section
609.1095, subd. 4).

These Blakely-related protections and procedures do not apply retroactively to sentences that were
imposed and were no longer subject to direct appeal by the time that Blakely was decided on June 24,
2004. State v. Houston, 702 N.W.2d 268, 773 (Minn. 2005). Also, the protections and procedures do not
apply to sentencing departures and enhancements that are based solely on a defendant’s criminal
conviction history such as the assessment of a custody status point under the Minnesota Sentencing
Guidelines. State v. Allen, 706 N.W.2d 40, 47-48 (Minn. 2005).

For aggravated sentence procedures related to Blakely, see Rule 7.03 (notice of prosecutor’s intent 10
seek an aggravated sentence in proceedings prosecuted by complaint); Rule 9.01, subd. 1(7) (discovery of
evidence relating to an aggravated sentence); Rule 11.04, subd. 2 (Omnibus Hearing decisions on
aggravated sentence issues); Rule 15.01, subd. 2 and Appendices E and F (required questioning and
written petition provisions concerning defendant’s admission of facts supporting an aggravated sentence
and accompanying waiver of rights); Rule 19.04, subd. 6 (notice of prosecutor’s intent to seek an
aggravated sentence in proceedings prosecuted by indictment); Rule 26.01, subd. 1(2)(b) (waiver of right
to a jury trial determination of facts supporting an aggravated sentence); Rule 26.01, subd. 3 (stipulation
of facts to support an aggravated sentence and accompanying waiver of rights); Rules 26.03, subd. 18(1)
and (3) (motion that evidence submitted to jury was insufficient to support an aggravated sentence); Rule
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26.03, subd. 19(7) (verdict forms); Rule 26.03, subd. 20(5) (polling the jury); and Rule 26.04, subd. 1
(new trial on aggravated sentence issue). The procedures provided in these rules for the determination of
aggravated sentence issues supersede the procedures concerning those issues in Minnesota Statutes,
section 244.10 (see 2005 Minnesota Laws, chapter 136, article 16, sections 3-6) or other statutes.

Rule 1.05, subd. 8(3) and (4) clarify that when charges from multiple counties are consolidated into a
single ITV proceeding, each prosecutor having authority to charge the offenses and each defense attorney
representing the defendant for any of those offenses may choose to attend the hearing in person or by ITV
or to waive appearance. But the provision in paragraph (4) permitting one defense attorney to represent
the defendant on all pending charges is not intended to be invoked by the court when a defense attorney is
simply delayed by a proceeding occurring in another courtroom. Rather, the decision to attend the
hearing is individual to the attorney.

The signatures of the following persons must be affixed electronically when a complaint is e-filed
pursuant to Rule 1.06:

e the complainant, as required under Rule 2.01, subd. 1;

e the judge, court administrator, or notary public before whom a complaint is made upon oath, as

required under Rule 2.01, subd. 2;

e the prosecutor, as required under Rule 2.02; and

o the judge, indicating a written finding of probable cause, as required under Rule 4.03, subd. 4.
There are currently no signature requirements in the rules for citations or tab charges.

It is anticipated that if a complaint is commenced electronically, any actor in the chain (e.g.,
prosecutor or judge) could choose to print the complaint and proceed by filing a hard copy. If paper
filing occurs, Rule 1.06, subd. 3, clarifies that any signatures affixed electronically and shown on the
hard copy complaint are valid so long as the signatures were affixed in compliance with the electronic
signature standard under paragraph (2).

Electronic Notarization, as required under Rule 1.06, subd. 4, is governed by Minnesota Statutes,
chapters 358 and 359.

Rule 2. Complaint
Rule 2.01 Contents; Before Whom Made

Subd. 1. Contents. The complaint is a written signed statement of the facts establishing probable
cause to believe that the charged offense has been committed and that the defendant committed it, except
as modified by Rules 6.01, subd. 4, 11.08, and 15.08. The probable cause statement can be supplemented
by supporting affidavits or by sworn witness testimony taken by the issuing judge. The complaint must
specify the offense charged, the statute allegedly violated, and the maximum penalty. The complaint
must also conform to the requirements in Rule 17.02.

Subd. 2. Before Whom Made. The probable cause statement must be made under oath before a
judge, court administrator, or notary public, except as otherwise provided in Rules 11.08 and 15.08. If
sworn witness testimony is taken under subdivision 3, the oath must be administered by a judge, but the
oath may be administered by telephone, 1TV, or similar device.

Subd. 3. Witness Testimony; How Made. If the court takes sworn witness testimony, the court
must note that fact on the complaint. The testimony must be recorded by a reporter or recording



instrument and must be transcribed and filed.

Subd. 4. Probable Cause Determination. The judge must determine whether probable cause exists
to believe an offense has been committed and the defendant committed it. When the alleged offense is
punishable by a fine only, the probable cause determination can be made by the court administrator if
authorized by court order.

Rule 2.02 Approval of Prosecutor

A complaint must not be issued without the prosecutor’s signature, unless a judge certifies on the
complaint that the prosecutor is unavailable and that issuance of the complaint should not be delayed.

Comment—Rule 2

Rule 2.01 notes exceptions to the probable cause requirement in the complaint. Rule 6.01, subd.
4 permits probable cause to be contained in a separate attachment to the citation. Rules 11.08 and 15.08,
which authorize the substitution of a new complaint to permit a plea to a misdemeanor or different
offense, do not require a showing of probable cause.

Even if affidavits, testimony, or other reports supplement the complaint, the complaint must still
include a statement of the facts establishing probable cause. Under this rule, the complaint and any
supporting affidavits can be sworn to before a court administrator or notary public. The documents can
then be submitted to the judge or judicial officer by any method permitted under the rule and the law
enforcement officer or other complainant need not personally appear before the judge. However, if
sworn oral testimony is taken to supplement the complaint, it must be taken before the judge and cannot
be taken before a court administrator or notary public.

The prosecutors referred to in Rule 2.02 are those authorized by law to prosecute the offense charged.
See Minn. Stat. § 484.87 (allocating prosecutorial responsibilities amongst city, township, and county
prosecutors); Minn. Stat. §§ 8.01and 8.03 (Attorney General); Minn. Stat. § 388.051 (County Attorney).

Rule 2.02 does not define the remedy available when a local prosecutor refuses to approve a
complaint.

Because the complaint is accessible to the public, and documents supporting the statement of
probable cause can contain irrelevant material that is injurious to innocent third persons, as well as
material prejudicial to the defendant’s right to a fair trial, it is recommended that a statement be drafted
containing the facts establishing probable cause, in or with the complaint, and that irrelevant material
be omitted.

Rule 3. Warrant or Summons upon Complaint
Rule 3.01 Issuance

If the facts in the complaint and any supporting affidavits or supplemental sworn testimony establish
probable cause to believe an offense has been committed and the defendant committed it, a summons or
warrant must issue. A summons rather than a warrant must issue unless a substantial likelihood exists
that the defendant will fail to respond to a summons, the defendant’s location is not reasonably
discoverable, or the defendant’s arrest is necessary to prevent imminent harm to anyone. A warrant for
the defendant’s arrest must be issued to any person authorized by law to execute it.



The warrant or summons must be issued by a judge of the district court. If the offense is punishable
by fine only, a court administrator may issue the summons when authorized by court order.

A summons must issue in lieu of a warrant if the offense is punishable by fine only in misdemeanor
cases.

A judge must issue a summons whenever requested to do so by the prosecutor.
If a defendant fails to appear in response to a summons, a warrant must issue.
Rule 3.02 Contents of Warrant or Summons

Subd. 1. Warrant. The warrant must be signed by a judge and must contain the name of the
defendant, or, if unknown, any name or description by which the defendant can be identified with
reasonable certainty. It must describe the offense charged in the complaint. The warrant and complaint
may be combined in one form. For all offenses, the amount of bail must be set, and other conditions of
release may be set, by a judge and endorsed on the warrant.

Subd. 2. Directions of Warrant. The warrant must direct that the defendant be brought promptly
before the court that issued the warrant if the court is in session.

If the court specified is not in session, the warrant must direct that the defendant be brought before the
court without unnecessary delay, and not later than 36 hours after the arrest, exclusive of the day of arrest,
or as soon as a judge is available.

Subd. 3. Summons. The summons must summon the defendant to appear at a stated time and place
to answer the complaint before the court issuing it, and must be accompanied by a copy of the complaint.

Rule 3.03 Execution or Service of Warrant or Summons; Certification

Subd. 1. By Whom. The warrant must be executed by an officer authorized by law. The summons
may be served by any officer authorized to serve a warrant, and if served by mail, it may also be served
by the court administrator.

Subd. 2. Territorial Limits. The warrant may be executed or the summons may be served at any
place within the State, except where prohibited by law.

Subd. 3. Manner. A warrant is executed by the defendant’s arrest. If the offense charged is a
misdemeanor, the defendant must not be arrested on Sunday or, on any other day of the week, between
the hours of 10:00 p.m. and 8:00 a.m. except, when exigent circumstances exist, by direction of the judge,
stated on the warrant. A misdemeanor warrant may also be executed at any time if the person is found on
a public highway or street. The officer need not have the warrant in possession when the arrest occurs,
but must inform the defendant of the warrant’s existence and of the charge.

The summons must be served on an individual defendant by delivering a copy to the defendant
personally, or by leaving it at the defendant’s usual place of abode with a person of suitable age and
discretion residing there, or by mailing it to the defendant’s last known address. A summons directed to a
corporate defendant must be issued and served in the manner prescribed by law for service of summons
on corporations in civil actions, or by mail addressed to the corporation at its principal place of business,
or to an agent designated by the corporation to receive service of process.



Subd. 4. Certification; Unexecuted Warrant or Summons. The officer executing the warrant
must certify the execution to the court before which the defendant is brought.

On or before the date set for appearance, the officer or clerk of court to whom a summons was
delivered for service must certify its service to the court before which the defendant was summoned to
appear.

At the prosecutor’s request, an unexecuted warrant, an unserved summons, or a duplicate may be
delivered by a judge to any authorized officer or person for execution or service.

Rule 3.04 Defective Warrant, Summons or Complaint

Subd. 1. Amendment. A person arrested under a warrant or appearing in response to a summons
must not be discharged from custody or dismissed because of any defect in form in the warrant or
summons if the warrant or summons is amended to remedy the defect.

Subd. 2. Issuance of New Complaint, Warrant or Summons. Pre-trial proceedings may be
continued to permit a new complaint to be filed and a new warrant or summons issued if the prosecutor
promptly moves for a continuance on the ground that:

(a) the initial complaint does not properly name or describe the defendant or the offense charged; or

(b) the evidence presented establishes probable cause to believe that the defendant has committed a
different offense from that charged in the complaint, and the prosecutor intends to charge the defendant
with that offense.

If the proceedings are continued, the new complaint must be filed and process promptly issued. In
misdemeanor cases, if the defendant during the continuance is unable to post bail that might be required
under Rule 6.02, subd. 1, then the defendant must be released subject to such non-monetary conditions as
the court deems necessary under that Rule.

Comment—Rule 3

Rule 3.01 does not define probable cause for the purpose of obtaining a warrant of arrest or to
prescribe the evidence that may be considered on that issue. These issues are determined by federal
Fourth Amendment constitutional law. See e.g., State ex rel. Duhn v. Tahash, 275 Minn. 377, 147
N.W.2d 382 (1966); State v. Burch, 284 Minn. 300, 170 N.W.2d 543 (1969).

See Rule 4.02, subd. 5(3) for restrictions on the issuance of a warrant for an offense for which the
prosecution has obtained a valid complaint after the time in which the court had ordered the complaint to
be prepared.

Issuance of a warrant instead of a summons should not be grounds for objection to the arrest, to the
jurisdiction of the court, or to any subsequent proceedings. In overcoming the presumption for issuing a
summons rather than a warrant, the prosecutor may, among other factors, cite to the nature and
circumstances of the particular case, the past history of response to legal process and the defendant’s
criminal record. The remedy of a defendant who has been arrested by warrant is to request the
imposition of conditions of release under Rule 6.02, subd. 1 upon the initial court appearance.

Minnesota law requires that the defendant be taken before the court “without unreasonable delay.”
See, e.g., Stromberg v. Hansen, 177 Minn. 307, 225 N.W. 148 (1929). See also Minn. Stat. § 629.401.
Rule 3.02, subd. 2 imposes more definite time limitations while permitting a degree of flexibility. The first

9



limitation (Rule 3.02, subd. 2) is that the defendant must be brought directly before the court if it is in
session. The second limitation (Rule 3.02, subd. 2) is that if the court is not in session, the defendant must
be taken before the nearest available judge of the issuing court without unnecessary delay, but not more
than 36 hours after the arrest or as soon after the 36-hour period as a judge of the issuing court is
available.

In computing the 36-hour time limit in Rule 3.02, subd. 2, the day of arrest is not counted. The 36
hours begin to run at midnight following the arrest. Also, Rule 34.01 expressly does not apply to Rule
3.02, subd. 2. Saturdays are to be counted in computing the 36-hour time limit under this rule. See also
Rule 4.02, subd. 5.

The provisions of Rule 3.03, subd. 2 that a warrant may be executed or a summons served at any
place within the State is in accord with existing law governing service of criminal process. The phrase
“except where prohibited by law” was added to exclude those places, such as federal reservations, where

state service of process may be prohibited by law.

For service of summons on corporations, Rule 3.03, subd. 3 adopts the method prescribed by law for
service of process in civil actions. See Minn.R.Civ.P. 4.03(c).

Rule 4. Procedure upon Arrest With a Warrant Following a Complaint or Without a Warrant
Rule 4.01 Arrest With a Warrant

A defendant arrested with a warrant must be taken before a judge as directed in the warrant.

Rule 4.02 Arrest Without a Warrant
Following an arrest without a warrant:

Subd. 1. Release by Arresting Officer. If the arresting officer or the officer’s superior determines
that further detention is not justified, the arrested person must be immediately released.

Subd. 2. Citation. The arresting officer or the officer’s superior may issue a citation and release the
arrested person, and must do so if ordered by the prosecutor or by a judge of the district court where the
alleged offense occurred.

Subd. 3. Notice to Prosecutor. The arresting officer or the officer’s superior must notify the
prosecutor of the arrest as soon as practicable.

Subd. 4. Release by Prosecutor. The prosecutor may order the arrested person released from
custody.

Subd. 5. Appearance Before Judge.

(1) Before Whom and When. An arrested person who is not released under this rule or Rule 6, must
be brought before the nearest available judge of the county where the alleged offense occurred. The
defendant must be brought before a judge without unnecessary delay, and not more than 36 hours after the
arrest, exclusive of the day of arrest, Sundays, and legal holidays, or as soon as a judge is available. In
misdemeanor cases, a defendant who is not brought before a judge within the 36-hour limit must be
released upon citation, as provided in Rule 6.01, subd. 1.
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(2) Complaint Filed; Order of Detention; Felonies and Gross Misdemeanors Not Charged as
Designated Gross Misdemeanors Under Rule 1.04(b). A complaint must be presented to the judge before
the appearance under Rule 4.02, subd. 5(1). The complaint must be filed promptly, except as provided by
Rule 33.04, and an order for detention of the defendant may be issued, provided: (1) the complaint
contains the written approval of the prosecutor or the certificate of the judge as provided by Rule 2.02;
and (2) the judge determines from the facts presented in writing in or with the complaint, and any
supporting affidavits or supplemental sworn testimony, that probable cause exists to believe that an
offense has been committed and that defendant committed it. Otherwise, the defendant must be released,
the complaint and any supporting papers must not be filed, and no record made of the proceedings.

(3) Complaint or Tab Charge; Misdemeanors; Designated Gross Misdemeanors. If no complaint is
filed by the time of the defendant’s first appearance in court as required by this rule for a misdemeanor
charge or a gross misdemeanor charge for offenses designated under Rule 1.04(b), the court administrator
must enter upon the records a tab charge, as defined in Rule 1.04(c) of these rules. However, in a
misdemeanor case, if the judge orders, or if requested by the person charged or defense counsel, a
complaint must be filed.

In a designated gross misdemeanor case commenced by a tab charge, the complaint must be served
and filed within 48 hours of the defendant’s appearance on the tab charge if the defendant is in custody, or
within 10 days of the appearance if the defendant is not in custody, provided that the complaint must be
served and filed before the court accepts a guilty plea to any designated gross misdemeanor. Service of a
gross misdemeanor complaint must be as provided by Rule 33.02 and may include service by U.S. mail.

In a misdemeanor case, the complaint must be filed within 48 hours after demand if the defendant is
in custody, or within 30 days of the demand if the defendant is not in custody.

If no complaint is filed within the time required by this rule, the defendant must be discharged, the
complaint and any supporting papers must not be filed, and no record will be made of the proceedings.

A complaint is valid when it: (1) complies with the requirements of Rule 2; and (2) the judge has
determined from the complaint and any supporting affidavits or supplemental sworn testimony that
probable cause exists to believe that an offense has been committed and that the defendant committed it.

Upon the filing of a valid complaint in a misdemeanor case, the defendant must be arraigned. When a
charge has been dismissed for failure to file a valid complaint, and the prosecutor later files a valid
complaint, a warrant must not be issued on that complaint unless a summons has been issued first and
either could not be served, or, if served, the defendant failed to appear in response.

Rule 4.03 Probable Cause Determination

Subd. 1. Time Limit. When a person arrested without a warrant is not released under this rule or
Rule 6, a judge must make a probable cause determination without unnecessary delay, and in any event
within 48 hours from the time of the arrest, including the day of arrest, Saturdays, Sundays, and legal
holidays. If the Court determines that probable cause does not exist or does not make a determination as
to probable cause within the time provided by this rule, the person must be released immediately.

Subd. 2. Application and Record. The facts establishing probable cause to believe that an offense
has been committed, and that the person arrested committed it, must be submitted under oath, either orally
or in writing. The oath may be administered by the court administrator or notary public for any facts
submitted in writing.  If oral testimony is taken, the oath must be administered by a judge, but it may be
administered by telephone, ITV, or similar device. Any oral testimony must be recorded by reporter or
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recording instrument and must be retained by the court or by the judge’s designee.

The person requesting a probable cause determination must advise the reviewing judge of any prior
request for a probable cause determination on this same incident, or of any prior release of the arrested
person on this same incident, for failure to obtain a probable cause determination within the time limit as
provided by this rule.

Subd. 3. Prosecutor. No request for determination of probable cause may proceed without the
approval of the prosecutor authorized to prosecute the matter, or by affirmation of the applicant that the
applicant contacted the prosecutor and the prosecutor approved the request, or unless the judge reviewing
probable cause certifies in writing that the prosecutor is unavailable and the determination of probable
cause should not be delayed. A complaint complying with Rule 2, approved by the court, satisfies the
probable cause requirement of this rule.

Subd. 4. Determination. If the information presented satisfies the court that probable cause exists to
believe that an offense has been committed and the person arrested committed it, the court may set bail or
other conditions of release, or release the arrested person without bail, under Rule 6. If probable cause is
not found, the arrested person must be released immediately. The court’s finding of probable cause must
be in writing, and must indicate the offense, whether oral testimony was received, and the amount of any
bail or other conditions of release the court may set. A written notice of the court’s determination must be
provided promptly to the arrested person.

Comment—Rule 4

It is anticipated that complaints will be requested by defendants in only a small percentage of
misdemeanor cases because discovery is permitted under Rule 9.04, and most defendants will not wish to
make an additional appearance to receive the complaint.

Where a charge has been dismissed by the court for failure of the prosecutor to file a valid, timely
complaint (Rule 4.02, subd. 5(3)) as required, and the prosecutor subsequently files a valid complaint, a
summons must issue instead of a warrant. If it is impossible to locate the defendant to serve the summons
or if the defendant fails to respond to the summons, a warrant may be issued. See also Rule 3.01. This
restriction is necessary because it is unfair to subject a defendant to a possibly unnecessary arrest when
the defendant has appeared in court once to answer the minor charge, and, through no fault of the
defendant, a complaint was not issued.

Rule 4.03 is based upon the constitutional requirement as set forth in County of Riverside v.
McLaughlin, 500 U.S. 44 (1991) for a prompt judicial determination of probable cause following a
warrantless arrest. Pursuant to that case and Rule 4.03, subd. 1, the determination must occur without
unreasonable delay and in no event later than 48 hours after the arrest. There are no exclusions in
computing the 48-hour time limit. Rule 6.01 provides for the mandatory and permissive issuance of
citations and an arrested person released on citation prior to the 48-hour time limit need not receive a
probable cause determination pursuant to Rule 4.03.

Under Rule 4.03, subd. 2 the facts submitted to the court to establish probable cause may be either by
written affidavit or sworn oral testimony. See Form 44, Application for Judicial Determination of
Probable Cause to Detain, following these rules.

Rule 4.03, subd. 4, sets out the elements to be included in the court’s written determination of
probable cause. See Form 45, Judicial Determination of Probable Cause to Detain, following these
rules.
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Rule 5. Procedure on First Appearance
Rule 5.01 Purpose of First Appearance

(a) The purpose of the first appearance is for the court to inform the defendant of the:

(1) charge(s);
(2) defendant’s rights, including the right to have counsel appointed if eligible; and
(3) opportunity to enter a plea as permitted by Rules 5.06, 5.07, and 5.08.

(b) The court must first determine whether a defendant is disabled in communication as defined in
Rule 5.02.

(c) The court must ensure the defendant has a copy of the complaint, citation, or written tab charge.
(d) The court must set bail and other conditions of release under Rule 6.02.

(e) On the prosecutor’s motion, the court must require that the defendant be booked, photographed,
and fingerprinted.

Rule 5.02 Requirement for Interpreter

A defendant is disabled in communication if, due to a hearing, speech or other communications
disorder or difficulty in speaking or comprehending the English language, the defendant cannot fully
understand the proceedings or any charges made, or is incapable of presenting or assisting in the
presentation of a defense.

If a defendant is disabled in communication, the judge must appoint a qualified interpreter under Rule
8 of the Minnesota Rules of General Practice for the District Courts to assist the defendant throughout the
proceedings. The proceedings that require a qualified interpreter include any proceeding attended by the
defendant.
Rule 5.03 Statement of Rights

The court must advise the defendant of the following:

(a) The right to remain silent and not submit to interrogation;

(b) Anything the defendant says may be used against the defendant in this or any subsequent
proceeding;

(c) The right to counsel in all proceedings, including police line-ups and interrogations;

(d) If the defendant appears without counsel and is financially unable to obtain counsel, counsel will
be appointed if the defendant has been charged with an offense punishable by incarceration;

(e) The right to communicate with defense counsel, and that a continuance will be granted if
necessary to permit this;
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(f) The right to a jury trial or a trial to the court;

(g) If the offense is a misdemeanor, the defendant may plead guilty or not guilty, or demand a
complaint before entering a plea;

(h) If the offense is a designated gross misdemeanor as defined in Rule 1.04(b) and a complaint has
not yet been filed, a complaint must be issued within 10 days if the defendant is not in custody or within
48 hours if the defendant is in custody;

(i) If the offense is a gross misdemeanor and the defendant has had an opportunity to consult with an
attorney, the defendant may plead guilty in accordance with Rule 15.01.

The court may advise a number of defendants at once of these rights, but each defendant must be
asked individually at arraignment whether the defendant heard and understood the rights as explained
earlier.

Rule 5.04 Appointment of Counsel

Subd. 1. Notice of Right to Counsel; Appointment of the District Public Defender; Waiver of
Counsel.

(1) Notice of Right to Counsel. If a defendant charged with a felony, gross misdemeanor, or
misdemeanor punishable by incarceration appears without counsel, the court must advise the defendant of
the right to counsel, and that the court will appoint the district public defender if the defendant has been
determined to be financially unable to obtain counsel.

The court must also advise the defendant that the defendant has the right to request counsel at any
stage of the proceedings.

(2) Appointment of the Public Defender. The court must appoint the district public defender on
request of a defendant who is:

(a) charged with a felony, gross misdemeanor, or misdemeanor punishable by incarceration, or
subject to an extradition proceeding or probation revocation proceeding;

(b) not represented by counsel; and

(c) financially unable to obtain counsel.

The court must not appoint a district public defender if the defendant is financially able to retain
private counsel but refuses to do so.

(3) Waiver of Counsel, Misdemeanor. Defendants charged with a misdemeanor punishable by
incarceration who appear without counsel, do not request counsel, and wish to represent themselves, must
waive counsel in writing or on the record. The court must not accept the waiver unless the court is
satisfied that it is voluntary and has been made by the defendant with full knowledge and understanding
of the defendant's rights. The court may appoint the district public defender for the limited purpose of
advising and consulting with the defendant about the waiver.

(4) Waiver of Counsel, Felony, Gross Misdemeanor. The court must ensure that defendants charged
with a felony or gross misdemeanor who appear without counsel, do not request counsel, and wish to
represent themselves, enter on the record a voluntary and intelligent written waiver of the right to counsel.
If the defendant refuses to sign the written waiver form, the waiver must be made on the record. Before
accepting the waiver, the court must advise the defendant of the following:
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(a) nature of the charges;

(b) all offenses included within the charges;

(c) range of allowable punishments;

(d) there may be defenses;

(e) mitigating circumstances may exist; and

(f) all other facts essential to a broad understanding of the consequences of the waiver of the
right to counsel, including the advantages and disadvantages of the decision to waive counsel.

The court may appoint the district public defender for the limited purpose of advising and consulting
with the defendant as to the waiver.

Subd. 2. Appointment of Advisory Counsel. The court may appoint advisory counsel to assist a
defendant who voluntarily and intelligently waives the right to counsel.

(1) If the court appoints advisory counsel because of concerns about fairness of the process, the court
must state that on the record. The court must advise the defendant and advisory counsel on the record that
the defendant retains the right to decide when and how to use advisory counsel, and that decisions about
the use of advisory counsel may affect a later request by the defendant to allow advisory counsel to
assume full representation.

(2) If the court appoints advisory counsel because of concerns about delays in completing the trial, the
potential disruption by the defendant, or the complexity or length of the trial, the court must state that on
the record.

The court must then advise the defendant and advisory counsel on the record that advisory counsel
will assume full representation of the defendant if the defendant:

(a) becomes so disruptive during the proceedings that the defendant’s conduct is determined to
constitute a waiver of the right of self representation; or
(b) requests advisory counsel to take over representation during the proceeding.

(3) Advisory counsel must be present in the courtroom during all proceedings and must be served
with all documents that would otherwise be served upon an attorney of record.

Subd. 3. Standards for District Public Defender Eligibility. A defendant is financially unable to
obtain counsel if the defendant meets the standards for eligibility defined in Minn. Stat. § 611.17.

Subd. 4. Financial Inquiry.  The court has a duty to conduct a financial inquiry to determine the
financial eligibility of a defendant for the appointment of a district public defender as required under
Minn. Stat. § 611.17.

Subd. 5. Partial Eligibility and Reimbursement. The ability to pay part of the cost of adequate
representation at any time while the charges are pending against a defendant must not preclude the
appointment of the district public defender for the defendant. If the court, after finding the defendant
eligible for district public defender services, determines that the defendant now has the ability to pay part
of the costs, it may require a defendant to make partial payment as provided in Minn. Stat. § 611.20.

Rule 5.05 Date of Rule 8 Appearance; Consolidation of Appearances Under Rule 5 and Rule 8
If the defendant is charged with a felony or gross misdemeanor, the court must set a date for a Rule 8
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appearance before the court having jurisdiction to try the charged offense no later than 14 days after the
defendant’s initial appearance under Rule 5, unless the defendant waives the right to a separate Rule 8
appearance.

The defendant must be informed of the time and place of the Rule 8 appearance and ordered to appear
as scheduled. The time for appearance may be extended by the court for good cause.

In felony and gross misdemeanor cases, the defendant may waive the separate appearances otherwise
required by this rule and Rule 8. The waiver must be made either in writing or on the record in open
court. If the defendant waives a separate appearance under Rule 8, all of the functions and procedures
provided for by Rules 5 and 8 must take place at the Rule 5 hearing.

Rule 5.06 Plea and Post-Plea Procedure in Misdemeanor Cases

Subd. 1. Entry of Plea in Misdemeanor Cases. In misdemeanor cases, the arraignment must be
conducted in open court. The court must ask the defendant to enter a plea, or set a date for entry of the
plea. A defendant may appear by counsel and a corporation must appear by counsel or by an authorized
officer.

Subd. 2. Guilty Plea; Offenses From Other Jurisdictions. If the defendant enters a plea of guilty,
the presentencing and sentencing procedures provided by these rules must be followed. The defendant
may also request permission under Rule 15.10 to plead guilty to other misdemeanor offenses committed
within the jurisdiction of other courts in the state.

Subd. 3. Not Guilty Plea and Jury Trial. If the defendant enters a plea of not guilty to a charge for
which the defendant would be entitled to a jury trial, the defendant must exercise or waive that right. The
defendant may waive the right to a jury trial either on the record or in writing. If the defendant fails to
waive or demand a jury trial, a jury trial demand must be entered in the record.

Subd. 4. Demand or Waiver of Evidentiary Hearing. If the defendant pleads not guilty and a
notice of evidence and identification procedures has been given by the prosecutor as required by Rule
7.01, the defendant and prosecutor must each either waive or demand an evidentiary hearing under Rule
12.04. The demand or waiver may be made either on the record or in writing and must be made at the
first court appearance after the notice has been given by the prosecutor.

Rule 5.07. Plea and Post-Plea Procedure in Gross Misdemeanor Cases

Subd. 1. Entry of Guilty Plea in Gross Misdemeanor Cases.

The defendant may plead guilty to a gross misdemeanor charge in accordance with Rule 15.01 if the
defendant has counsel, or has had the opportunity to consult with counsel before pleading guilty. If the
defendant does not plead guilty, entry of a plea must await the Rule 8 or Omnibus Hearing. A
corporation must appear by counsel or by an authorized officer.

Subd. 2. Guilty Plea; Offenses From Other Jurisdictions.

The procedure in Rule 5.06, subd. 2 applies to gross misdemeanor cases.

Rule 5.08 Plea in Felony Cases

In felony cases, a defendant may plead guilty as early as the Rule 8 hearing. The defendant cannot
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enter any other plea until the Omnibus hearing under Rule 11.
Rule 5.09 Record

Minutes of the proceedings must be kept unless the court directs that a verbatim record be made. Any
plea of guilty to an offense punishable by incarceration must comply with the requirements of Rule 15.09.

Comment—Rule 5

Rule 5 prescribes the procedure at the defendant’s initial appearance. In most misdemeanor cases,
the initial appearance will also be the time of arraignment and disposition.

Rule 5.02 requires the appointment of a qualified interpreter for a defendant disabled in
communication. Minn. Stat. § 611.32, subd. 1 mandates the appointment. The definition for “disabled in
communication” contained in Rule 5.02 is the same as that contained in Minn. Stat. § 611.31. Minn. Stat.
8 611.33 and Rule 8 of the Minnesota Rules of General Practice for the District Courts should be referred
to for the definition of qualified interpreter.

The warning under Rule 5.03 as to the defendant’s right to counsel continues the requirement of
Minn. Stat. § 611.15. See St. Paul v. Whidby, 295 Minn. 129, 203 N.W.2d 823 (1972), recognizing that
misdemeanors authorizing a sentence of incarceration are criminal offenses and criminal procedures
must be followed.

Under Rules 5.03(i) and 5.07, a defendant may plead guilty to a gross misdemeanor at the first
appearance under Rule 5 in accordance with the guilty plea provisions of Rule 15.01. If that is done, the
defendant must first have the opportunity to consult with an attorney. If the guilty plea is to a designated
gross misdemeanor prosecuted by tab charge, a complaint must be filed before the court accepts the
guilty plea. See Rule 4.02, subd. 5(3), and the comments to that rule. See also Rule 5.04, subd. 1(4),
concerning waiver of the right to counsel. Rule 5.03(i) does not permit a defendant to enter a plea of not
guilty to a gross misdemeanor at the first appearance under Rule 5. Rather, in accordance with Rules
8.01 and 11.08, a not-guilty plea in felony and gross misdemeanor cases is not entered until the Omnibus
Hearing or later.

Minnesota law requires that a waiver of counsel be in writing unless the defendant refuses to sign the
written waiver form. In that case, a record of the waiver is permitted. Minn. Stat. §611.19. In practice, a
Petition to Proceed As Pro Se Counsel may fulfill the dual requirements of providing the defendant with
the information necessary to make a voluntary and intelligent waiver of the right to counsel as well as
providing a written waiver. See Form 11. Also see Appendix C to Rule 15 for the Petition to Enter Plea of
Guilty by Pro Se Defendant.

The decision in Faretta v. California, 422 U.S. 806 (1975), held that counsel may be appointed over
the defendant’s objection, to assist and consult if requested to do so by the defendant. Rule 5.04
establishes standards for appointing advisory counsel in cases where the defendant waives counsel and
the court believes it is appropriate to appoint advisory counsel.

In most cases, the primary role of counsel appointed over the defendant’s objection will be advisory.
In fewer cases, the role of appointed counsel may be to take over representation of the defendant during
trial. The term “standby counsel ” is too broad a term to cover the role of appointed counsel in every case
or even most cases where counsel is appointed over the objection of the defendant. Because the primary
purpose of counsel appointed over the objection of the defendant is to help the accused understand and
negotiate through the basic procedures of the trial and “to relieve the trial judge of the need to explain
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and enforce basic rules of [the] courtroom,” counsel appointed over the objection of the accused may be
more properly called “advisory counsel. ”

Two main reasons exist for appointing advisory counsel for defendants who wish to represent
themselves: (1) the fairness of a criminal process where lay people choose to represent themselves--to aid
the court in fulfilling its responsibility for insuring a fair trial, to further the public interest in an orderly,
rational trial, or if the court appoints advisory counsel to assist the pro se defendant--and (2) the
disruption of the criminal process before its completion caused by the removal of an unruly defendant or
a request for counsel during a long or complicated trial.

These general reasons for the appointment of counsel to the pro se defendant suggest a natural
expectation of the level of readiness of advisory counsel. If the court appoints advisory counsel as a
safeguard to the fairness of the proceeding, it would not be expected that counsel would be asked to take
over the representation of the defendant during the trial and counsel should not be expected and need not
be prepared to take over representation should this be requested or become necessary. If this unexpected
event occurred and a short recess of the proceeding would be sufficient to allow counsel to take over
representation, the court could enter that order. If the circumstances constituted a manifest injustice to
continue with the trial, a mistrial could be granted and a date for a new trial, allowing counsel time to
prepare, could be set. The court could also deny the request to allow counsel to take over representation
if the circumstances would not make this feasible or practical.

If the court appoints advisory counsel because of the complexity of the case or the length of the trial
or the possibility that the defendant may be removed from the trial because of disruptive behavior,
advisory counsel must be expected to be prepared to take over as counsel in the middle of the trial so long
as the interests of justice are served.

Whenever counsel is appointed over the defendant’s objection, counsel's participation must not be
allowed to destroy the jury’s perception that the accused is representing himself or herself. In all
proceedings, especially those before the jury, advisory counsel must respect the defendant’s right to
control the case and not interfere with it. The accused must authorize appointed counsel before the
counsel can be involved, render impromptu advice, or ever appear before the court. If the accused does
not wish appointed counsel to participate, counsel must simply attend the trial.

Even where appointed counsel is not expected to be ready to take over representation in the middle of
the proceedings, it is appropriate and necessary that all advisory counsel be served with the same
disclosure and discovery items as counsel of record so that counsel can at least be familiar with this
information in acting in an advisory role. All counsel appointed for the pro se defendant must be served
with the pleadings, motions, and discovery.

It is essential that at the outset the trial court explain to the accused and counsel appointed in these
situations what choices the accused has and what the consequences of those choices may be later in the
proceedings. In State v. Richards, 552 N.W.2d 197, 206 (Minn. 1996), the Supreme Court repeated the
rule it set in State v. Richards, 463 N.W.2d 499 (Minn. 1990): the defendant's request for the “substitution
of standby counsel [shall not be granted] unless, in the trial court's discretion, his request is timely and
reasonable and reflects extraordinary circumstances.” Trial courts should consider the progress of the
trial, the readiness of standby counsel, and the possible disruption of the proceedings. Statement of the
expectations of advisory counsel at the outset should make it clear to all concerned about what will
happen should there be a change in the representation of the defendant during the proceeding.

A defendant appearing pro se with advisory counsel should be informed that the duties and costs of
investigation, legal research, and other matters associated with litigating a criminal matter are the
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responsibility of the defendant and not advisory counsel. It should be made clear to the pro se defendant
that advisory counsel is not a functionary of the defendant who can be directed to perform tasks by the
defendant. A motion under Minn. Stat. § 611.21 is available to seek funds for hiring investigators and
expert witnesses.

In certain circumstances, a separate appearance to fulfill the requirements of Rule 8 may serve very
little purpose. Originally these rules required the appearance under Rule 5 to be in the county court and
the appearance under Rule 8 to be in the district court. Now, both appearances are held in the district
court. The additional time and judicial resources invested in a separate appearance under Rule 8 may
yield little or no benefit. Therefore, Rule 5.05 permits the appearances required by Rule 5 and Rule 8 to
be consolidated upon request of the defendant.

When the appearances are consolidated under Rule 5.05, all of the provisions in Rule 8 are applied
to the consolidated hearing. This means that under Rule 8.04 the Omnibus Hearing provided for by Rule
11 must be scheduled for a date no later than 28 days after the consolidated hearing. This requirement is
subject, however, to the power of the court under Rule 8.04(c) to extend the time for good cause related to
the particular case upon motion of the defendant or the prosecution or upon the court's initiative. Also,
the notice of evidence and identification procedures required by Rule 7.01 must be given at or before the
consolidated hearing.

Under Rule 5.06, subd. 4 if the defendant pleads not guilty in a misdemeanor case and the
prosecution has given the notice of evidence and identification prescribed by Rule 7.01, then both the
defendant and the prosecution shall either waive or demand a Rasmussen (State ex rel. Rasmussen v.
Tahash, 272 Minn. 539, 141 N.W.2d 3 (1965)) hearing. The waiver or demand is necessary only in cases
where a jury trial is to be held since the notice is not required under Rule 7.01 if no jury trial is to be held
in a misdemeanor case.

Rule 6. Pretrial Release
Rule 6.01 Release on Citation
Subd. 1. Mandatory Citation Issuance in Misdemeanor Cases.

(@) By Arresting Officer. In misdemeanor cases, peace officers who decide to proceed with
prosecution and who act without a warrant must issue a citation and release the defendant unless it
reasonably appears:

(1) the person must be detained to prevent bodily injury to that person or another;
(2) further criminal conduct will occur; or
(3) a substantial likelihood exists that the person will not respond to a citation.

If the officer has already arrested the person, a citation must issue in lieu of continued detention, and
the person must be released, unless any of the circumstances in subd. 1(a)(1)-(3) above exist.

(b) At Place of Detention. When an officer brings a person arrested without a warrant for a
misdemeanor to a police station or county jail, the officer in charge of the police station, sheriff in charge
of the jail, or officer designated by the sheriff must issue a citation in lieu of continued detention unless it
reasonably appears to the officer that any of the circumstances in subd. 1(a)(1)-(3) exist.

(c) Offenses Not Punishable by Incarceration. A citation must be issued for petty misdemeanors and
misdemeanors not punishable by incarceration. If an arrest has been made, a citation must be issued in
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lieu of continued detention.

(d) Reporting Requirements. If the defendant is not released at the scene or place of detention, the
officer in charge of the place of detention must report to the court the reasons why.

Subd. 2. Permissive Authority to Issue Citations in Gross Misdemeanor and Felony Cases at
Place of Detention.

When an officer brings a person arrested without a warrant for a felony or gross misdemeanor to a
police station or county jail, the officer in charge of the police station, sheriff in charge of the jail, or
officer designated by the sheriff may issue a citation and release the defendant unless it reasonably
appears to the officer that any of the circumstances in subd. 1(a)(1)-(3) exist.

Subd. 3. Mandatory Release on Citation When Ordered by Prosecutor or Court.

In felony, gross misdemeanor, and misdemeanor cases, a person arrested without a warrant must be
issued a citation and released if so ordered by the prosecutor or by the district court, or by any person
designated by the court to perform that function.

Subd. 4. Form of Citation. The citation must direct the defendant to appear at a designated time and
place.

In any county with a violations bureau, the citation may direct the defendant to appear at that bureau
or direct the defendant to contact the bureau to schedule an appearance.

The citation must state that failure to appear or contact the violations bureau as directed may result in
the issuance of a warrant. A summons or warrant issued after failure to respond to a citation may be
based on sworn facts establishing probable cause contained in or with the citation and attached to the
complaint.

Subd. 5. Lawful Searches. The issuance of a citation does not affect an officer’s authority to
conduct an otherwise lawful search.

Subd. 6. Persons in Need of Care. Even if a citation has been issued, an officer can take the person
cited to an appropriate medical or mental health facility if that person appears mentally or physically
incapable of self care.

Rule 6.02 Release by Court or Prosecutor

Subd. 1. Conditions of Release. A person charged with an offense must be released without bail
when ordered by the prosecutor, court, or any person designated by the court to perform that function. On
appearance before the court, a person must be released on personal recognizance or an unsecured
appearance bond unless a court determines that release will endanger the public safety or will not
reasonably assure the defendant’s appearance. When this determination is made, the court must, either in
lieu of or in addition to the above methods of release, impose the first of the following conditions of
release that will reasonably assure the person’s appearance as ordered, or, if no single condition gives that
assurance, any combination of the following conditions:

(a) Place the defendant under the supervision of a person who, or organization that, agrees to
supervise;
(b) Place restrictions on travel, association, or residence during release;

20



(c) Require an appearance bond, cash deposit, or other security; or
(d) Impose other conditions necessary to assure appearance as ordered.

If the court sets conditions of release, it must issue a written order containing them. A copy of the
order must be provided to the defendant and to the law enforcement agency that has or had custody. The
law enforcement agency must also be provided with the victim’s name and location.

The court must set money bail without other conditions on which the defendant may be released by
posting cash or sureties.

The defendant’s release must be conditioned on appearance at all future court proceedings.
Subd. 2. Release Conditions. In determining conditions of release the court must consider:

(a) the nature and circumstances of the offense charged,;
(b) the weight of the evidence;

(c) family ties;

(d) employment;

(e) financial resources;

(f) character and mental condition;

(9) length of residence in the community;
(h) criminal convictions;

(i) prior history of appearing in court;

(j) prior flight to avoid prosecution;

(k) the victim’s safety;

(1) any other person’s safety;

(m) the community’s safety.

Subd. 3. Pre-Release Investigation. To determine conditions of release, the court may investigate
the defendant’s background before or at the defendant’s court appearance. The investigation may be
conducted by probation services or by any other qualified agency as directed by the court.

Information obtained in the pre-release investigation from the defendant in response to an inquiry
during the investigation and any derivative evidence must not be used against the defendant at trial.
Evidence obtained by independent investigation may be used.

Subd. 4. Review of Release Conditions. The court must review conditions of release on request of
any party.

Rule 6.03. Violation of Release Conditions

Subd. 1. Authority to Apply for a Summons or Warrant. On application by the prosecutor, court
services, or probation officer alleging probable cause that defendant violated a release condition, the court
may issue a summons or warrant, using the procedure in paragraphs (a) and (b).

(&) Summons. A summons must be issued instead of a warrant unless a warrant is authorized
under paragraph (b). The summons must direct the defendant to appear in court and include a date and
time for a hearing.

(b) Warrant. The court may issue a warrant instead of a summons if a substantial likelihood
exists that the defendant will fail to respond to a summons, that continued release of the defendant will
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endanger any person, or the defendant’s location is not known. The warrant must direct the defendant’s
arrest and prompt appearance in court.

Subd. 2. Arrest Without Warrant. A peace officer may arrest a released defendant if the officer
has probable cause to believe a release condition has been violated and it reasonably appears continued
release will endanger the safety of any person. The officer must promptly take the defendant before a
judge. When possible, a warrant should be obtained before making an arrest under this rule.

Subd. 3. Hearing. The defendant is entitled to a hearing on alleged violations of release conditions.
If the court finds a violation, the court may revise the conditions of release as provided in Rule 6.02, subd.
1.

Subd. 4. Commission of Crime. When a complaint is filed or indictment returned charging a
defendant with committing a crime while released pending adjudication of a prior charge, the court with
jurisdiction over the prior charge may, after notice and hearing, review and revise the conditions of
release as provided for in Rule 6.02, subd. 1.

Rule 6.04 Forfeiture

Forfeiture of an appearance bond must be as provided by law.
Rule 6.05 Detention Supervision

The court must supervise a defendant’s detention to eliminate all unnecessary detention. A detention
facility must make at least bi-weekly reports to the prosecutor and the court listing prisoners in custody

for more than 10 days in felony and gross misdemeanor cases, and prisoners in custody more than 2 days
in misdemeanor cases.

Rule 6.06 Misdemeanor Trial Dates

A defendant must be tried promptly after entering a not guilty plea. If a defendant or the prosecutor
demands a speedy trial in writing or on the record, the trial must begin within 60 days.

The 60-day period begins to run on the day of the not guilty plea, and may be extended for good
cause shown on motion of the prosecutor or the defendant, or on the court’s initiative. If an in-custody
defendant’s trial does not begin in 10 days, the defendant must be released subject to nonmonetary release
conditions as set by the court under Rule 6.02, subd. 1.

Comment—Rule 6
In misdemeanor cases a citation must be issued if the misdemeanor charged is not punishable by
incarceration. A person should not be taken into custody for an offense that cannot be punished by
incarceration. Rule 1.04(a) defines misdemeanors.
The uniform traffic ticket may be used to issue a citation under Rule 6.01. Minn. Stat. § 169.99.
The arresting officer is to decide whether to issue a citation using the information available at the
time. If that officer decides not to issue a citation, the officer-in-charge of the stationhouse will then

make a determination from all the information then available, including any additional information
disclosed by further interrogation and investigation.
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Rule 6.01, subd. 6 is intended merely to stress that issuing a citation in lieu of a custodial arrest or
Continued detention does not affect a law enforcement officer’s statutory right to transport a person in
need of care to an appropriate medical facility. A law enforcement officer’s power to transport a person
for such purposes is still governed by statute and is neither expanded nor contracted by Rule 6.01, subd.
6. See, e.g., Minn. Stat. § 609.06, subd. 1(9) about the right to use reasonable force, in certain situations,
toward mentally ill or mentally defective persons and Minn. Stat. § 253B.05, subd. 2 governing the right
of a health or peace officer to transport mentally ill or intoxicated persons to various places for care.

These rules do not prescribe the consequences of failing to obey a citation. The remedy available is
the issuance of a warrant or summons upon a complaint.

Rule 6.02, subd. 1 specifies the conditions of release that can be imposed on a defendant at the first
appearance. If conditions of release are endorsed on the warrant (Rule 3.02, subd. 1), the defendant
must be released on meeting those conditions.

Release on “personal recognizance” is a release without bail on defendant’s promise to appear at
appropriate times. An “Order to Appear” is an order issued by the court releasing the defendant from
custody or continuing the defendant at large pending disposition of the case, but requiring the defendant
to appear in court or in some other place at all appropriate times.

The conditions of release must proceed from the least restrictive to the ultimate imposition of cash
bail depending on the circumstances in each case. Release on monetary conditions should only be
required when no other conditions will reasonably ensure the defendant’s appearance. When monetary
conditions are imposed, bail should be set at the lowest level necessary to ensure the defendant’s
reappearance.

Rule 341(g)(2) of the Uniform Rules of Criminal Procedure (1987) and Standard 10-5.3(d) of the
American Bar Association Standards for Criminal Justice (1985) provide for release upon posting of 10
percent of the face value of an unsecured bond and upon posting of a secured bond by an uncompensated
surety. Although Rule 6.02 does not expressly authorize these options, the rule is broad enough to permit
the court to set such conditions of release in an unusual case. If the 10 percent cash option is authorized
by the district court, it should be in lieu of, not in addition to, an unsecured bond, because there is
generally no reasonable expectation of collecting on the unsecured bond and the public should not be
deluded into thinking it will be collected. The court should consider the availability of a reliable person
to help assure the defendant’s appearance. If cash bail is deposited with the court it is deemed the
property of the defendant under Minn. Stat. § 629.53 and according to that statute the court can apply the
deposit to any fine or restitution imposed.

For certain driving while intoxicated prosecutions under Minn. Stat. § 169A.20, if the defendant has
prior convictions under that or related statutes, the court may impose the conditions of release set forth in
Minn. Stat. 8§ 169A.44. Conditions may include alcohol testing and license plate impoundment. However,
Rule 6.02, subd. 1 requires that the court must set the amount of money bail without any other conditions
on which the defendant can obtain release. The Advisory Committee was of the opinion that this is
required by the defendant’s constitutional right to bail. Minn. Const. Art. 1, § 7 makes all persons
bailable by sufficient sureties for all offenses. It would violate this constitutional provision for the court
to require that the monetary bail could be satisfied only by a cash deposit. The defendant must also be
given the option of satisfying the monetary bail by sufficient sureties. State v. Brooks, 604 N.W.2d 345
(Minn. 2000).

If the court sets conditions of release, aside from an appearance bond, then the court must issue a
written order stating those conditions. Any written order must be issued promptly and the defendant’s
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release must not be delayed. In addition to providing a copy of the order to the defendant, the court must
immediately provide it to the law enforcement agency that has or had custody of the defendant along with
information about the named victim’s whereabouts. This provision for a written order is in accord with
Minn. Stat. § 629.715 which concerns conditions of release for defendants charged with crimes against
persons. Written orders are required because it is important that the defendant, concerned persons, and
law enforcement officers know precisely the conditions that govern the defendant’s release.

When setting bail or other conditions of release, see Minn. Stat. § 629.72, subd. 7 and Minn. Stat.
§ 629.725 as to the court’s duty to provide notice of a hearing on the defendant’s release from pretrial
detention in domestic abuse, harassment or crimes of violence cases. Also see Minn. Stat. § 629.72, subd.
6 and Minn. Stat. § 629.73 as to the duty of the law enforcement agency having custody of the defendant
in such cases to provide notice of the defendant’s impending release.

When imposing release conditions under Rule 6.02, subd. 2, Recommendation 5, concerning sexual
assault, in the Final Report of the Minnesota Supreme Court Task Force on Gender Fairness in the
Courts, 15 Wm.Mitchell L.Rev. 827 (1989), states that “Minnesota judges should not distinguish in
setting bail, conditions of release, or sentencing in non-familial criminal sexual conduct cases on the
basis of whether the victim and defendant were acquainted.” This prohibition should be applied in
setting bail in other cases as well.

NOTE: Rule 6 does not cover appeal of the release decision nor does it include release after a
conviction. Appeal of the release decision is permitted under Rules 28 and 29. These rules also set
standards and procedures for releasing a defendant after conviction.

Rule 6.03 prescribes the procedures followed when conditions of release are violated. The Rule
requires issuing a summons rather than a warrant under circumstances similar to those required under
Rule 3.01. Rule 6.03, subd. 3, requires only an informal hearing and does not require a showing of
willful default, but leaves it to the court’s discretion to determine under all of the circumstances whether
to continue or revise the possible release conditions. On finding a violation, the court is not authorized to
revoke the defendant’s release without setting bail because such action is not permitted under Minn.
Const. art. 1, 8 5. The court must continue or revise the release conditions, governed by the
considerations set forth in Rule 6.02, subds. 1 and 2. Under those rules, the court may increase the
defendant’s bail. If the defendant is unable to post the increased bail or to meet alternative conditions of
release, the defendant may be kept in custody.

There are no provisions similar to Rule 6.03 in existing Minnesota statutory law except Minn. Stat.
8 629.58, which provides that if a defendant fails to perform the conditions of a recognizance, process
must be issued against the persons so bound. Rule 6.03, subds. 1 and 2 take the place of that statute.

Minn. Stat. § 629.63 providing for surrender of the defendant by the surety on the defendant’s bond is
not affected by Rule 6.03. To the extent that it is inconsistent with Rule 6.03 and Rule 6.02, subds. 1 and
2, however, Minn. Stat. § 629.64, requiring that in the event a defendant is surrendered by such surety
money bail must be set, is superseded.

As to sanctions for violating Rule 6.06 speedy trial provisions, see State v. Kasper, 411 N.W.2d 182

(Minn.1987) and State v. Friberg, 435 N.W.2d 509 (Minn.1989). As to the right to a speedy trial
generally, see the comments to Rule 11.09.
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Rule 7. Notice by Prosecutor of Omnibus Issues, Other Offenses Evidence, and Intent to Seek
Aggravated Sentence

Rule 7.01 Notice of Omnibus Issues

In any case where a right to a jury trial exists, the prosecutor must notify the defendant or defense
counsel of:

(1) any evidence against the defendant obtained as a result of a search, search and seizure,
wiretapping, or any form of electronic or mechanical eavesdropping;

(2) any confessions, admissions, or statements in the nature of confessions made by the defendant;

(3) any evidence against the defendant discovered as a result of confessions, admissions, or
statements in the nature of confessions made by the defendant; or

(4) any evidence of lineups, show-ups, or other procedures used to identify the defendant or any other
person.

In felony and gross misdemeanor cases, this notice must be given in writing on or before the date set
for the defendant’s initial appearance in the district court under Rule 5.05.

In misdemeanor cases, this notice must be given either in writing or orally on the record in court on or
before the date set for the defendant’s pretrial conference, if one is scheduled, or 7 days before trial if no
pretrial conference is held.

This written notice may be served:

(1) personally on the defendant or defense counsel;

(2) by ordinary mail sent to the defendant’s last known mailing address or left at this address with a
person of suitable age and discretion residing there; or

(3) by ordinary mail sent to defense counsel’s business address or left at this address with a person of
suitable age and discretion working there.

Rule 7.02 Notice of Other Offenses

Subd. 1. Notice of Other Crime, Wrong, or Act. The prosecutor must notify the defendant or
defense counsel in writing of any crime, wrong, or act that may be offered at the trial under Minnesota
Rule of Evidence 404(b). No notice is required for any crime, wrong, or act:

(a) previously prosecuted,
(b) offered to rebut the defendant’s character evidence, or
(c) arising out of the same occurrence or episode as the charged offense.

Subd. 2. Notice of a Specific Instance of Conduct. The prosecutor must notify the defendant or
defense counsel in writing of the intent to cross-examine the defendant or a defense witness under
Minnesota Rule of Evidence 608(b) about a specific instance of conduct.

Subd. 3. Contents of Notice. The notice required by subdivisions 1 and 2 must contain a

description of each crime, wrong, act, or specific instance of conduct with sufficient particularity to
enable the defendant to prepare for trial.
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Subd. 4. Timing.

(@) In felony and gross misdemeanor cases, the notice must be given at or before the Omnibus
Hearing under Rule 11, or as soon after that hearing as the other crime, wrong, act, or specific instance of
conduct becomes known to the prosecutor.

(b) In misdemeanor cases, the notice must be given at or before a pretrial conference under Rule 12,
if held, or as soon after the hearing as the other crime, wrong, act, or specific instance of conduct becomes
known to the prosecutor. If no pretrial conference occurs, the notice must be given at least 7 days before
trial or as soon as the prosecutor learns of the other crime, wrong, act, or specific instance of conduct.

(Amended effective September 1, 2011.)
Rule 7.03 Notice of Intent to Seek an Aggravated Sentence

The prosecutor must give written notice at least 7 days before the Omnibus Hearing of intent to seek
an aggravated sentence. Notice may be given later if permitted by the court on good cause and on
conditions that will not unfairly prejudice the defendant. The notice must include the grounds or statutes
relied upon and a summary statement of the factual basis supporting the aggravated sentence.

Rule 7.04 Completion of Discovery

Before the date set for the Omnibus Hearing, in felonies and gross misdemeanor cases, the prosecutor
and defendant must complete the discovery that is required by Rules 9.01 and 9.02 to be made without the
necessity of an order of the court. Rule 9.04 governs completion of discovery for misdemeanor cases.

Comment—Rule 7

Under Rule 7.01 the Rasmussen notice (State ex rel. Rasmussen v. Tahash, 272 Minn. 539, 553-54,
141 N.W.2d 3, 13 (1965)) of evidence obtained from the defendant and of identification procedures must
be given on or before the defendant's appearance in the district court under Rule 8 (within 14 days after
the first appearance in the court under Rule 5) so that the defendant may determine at the time of the Rule
8 appearance whether to waive or demand a Rasmussen hearing (Rule 8.03). If the defendant then
demands a Rasmussen hearing, it will be included in the Omnibus Hearing (Rule 11) no more than 28
days later. It is permissible for the prosecutor to attach to a complaint for service a notice under Rule
7.01 or a discovery request under Rule 9.02.

In misdemeanor cases under Rule 7.01, the Rasmussen notice of evidence obtained from the
defendant and of identification procedures may be given at arraignment, and in such a case the waiver or
demand of a hearing takes place at that time (Rule 5.06, subd. 4). However, since misdemeanor
arraignments are often within one day or even a few hours of an arrest, a prosecutor may not have
sufficient knowledge of the case to issue a Rasmussen notice at that time. Rather than discourage such
prompt arraignments, this rule provides that the Rasmussen notice may be served as late as the pretrial
conference, if held, or at least seven days before trial if no pretrial conference is held. The Rasmussen
notice procedure is required only where a jury trial is to be held. Even where no notice is required, the
discovery permitted by Rule 9.04 will give the defendant and defense counsel notice of any evidentiary or
identification issues that would have been the subject of a formal Rasmussen notice.

If the notice required by Rule 7.01 is not actually received, the court may grant a continuance to
prevent any prejudice due to surprise.
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Rule 7.02 requires that the Spreigl notice be given on or before the date of the Omnibus Hearing
(Rule 11) in order that any issues that may arise as to the admissibility of the evidence of these offenses at
trial may be ascertained and determined at the Omnibus Hearing. If the prosecutor learns of any such
offenses after the Omnibus Hearing, the prosecutor must immediately give notice to the defendant.

Rule 7.03 establishes the notice requirements for a prosecutor to initiate proceedings seeking an
aggravated sentence in compliance with Blakely v. Washington, 542 U.S. 296, 301-305 (2004). See Rule
1.04(d) as to the definition of “aggravated sentence.” See also the comments to that rule. The written
notice required by Rule 7.03 must include not only the grounds or statute relied upon, but also a summary
statement of the supporting factual basis. However, there is no requirement that the factual basis be
given under oath. This rule balances the competing interests of the parties: the prosecution may
not have sufficient evidence at charging to make the Blakely decision and the defense requires
notice as early as possible to prepare an adequate defense. The rule recognizes that it may not
always be possible to give notice by 7 days before the Omnibus Hearing and the court may permit a later
notice for good cause so long as the later notice will not unfairly prejudice the defendant. In making that
decision the court can consider whether a continuance of the proceedings or other conditions would cure
any unfair prejudice to the defendant. Pretrial issues concerning a requested aggravated sentence will be
considered and decided under the Omnibus Hearing provisions of Rule 11.

Rule 7.04 provides that discovery required under Rule 9 in felony and gross misdemeanor cases must
be completed by the prosecution and defense before the Omnibus Hearing (Rule 11). This will permit the
court to resolve any issues that may have arisen between the parties with respect to discovery (Rules 9.03,
subd. 8) at the Omnibus Hearing. It may also result in a plea of guilty at the Omnibus Hearing (Rule
11.08). All notices under Rule 7 must also be filed with the court (Rule 33.04). The discovery
requirements for misdemeanor cases are set forth in Rule 9.04.

Rule 8. Procedure on Second Appearance in Felony and Gross Misdemeanor Cases
Rule 8.01. Purpose of Second Appearance
(@) The purpose of this hearing is to again advise defendants of their rights, to allow defendants to
plead guilty, or if the defendant does not plead guilty, to request or waive an Omnibus Hearing under
Rule 11.
(b) At this hearing, the court must again inform the defendant of the:
(1) charge(s);
(2) defendant’s rights, including the right to counsel, and to have counsel appointed under Rule
5.04 if eligible, and;
(3) opportunity to enter a guilty plea as permitted by Rule 8.02.

(c) The court must ensure the defendant has a copy of the complaint or indictment.

(d) The court may continue or modify the defendant’s bail or other conditions of release previously
ordered.

Rule 8.02 Arraignment

Subd. 1. Entry of Plea. The arraignment must be conducted in open court. Except as provided in
subdivision 2, the court must ask the defendant to enter a plea. The only plea a defendant may enter at the
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Rule 8 hearing is a guilty plea.

If the defendant pleads guilty, the pre-sentencing and sentencing procedures in these rules must be
followed.

If the defendant does not wish to plead guilty, the arraignment must be continued until the Omnibus
Hearing.

Subd. 2. Homicide or Offenses Punishable by Life Imprisonment. If the complaint charges a
homicide, and the prosecuting attorney notifies the court that the case will be presented to the grand jury,
or if the offense is punishable by life imprisonment, the defendant cannot enter a plea at the Rule 8
hearing.

Presentation of the case to the grand jury must commence within 14 days from the date of defendant’s
appearance in the court under this rule, and an indictment or report of no indictment must be returned
within a reasonable time. If an indictment is returned, the Omnibus Hearing under Rule 11 must be held
as provided by Rule 19.04, subd. 5.

Rule 8.03 Demand or Waiver of Hearing

If the defendant does not plead guilty, the defendant and the prosecutor must each either waive or
demand a hearing as provided in Rule 11.02 on the admissibility at trial of evidence specified in the
prosecutor’s Rule 7.01 notice, or on the admissibility of any evidence obtained as a result of the specified
evidence.
Rule 8.04 Plea and Time of Omnibus Hearing

(a) If the defendant does not plead guilty, the Omnibus Hearing on the issues as provided for in Rules
11.03 and 11.04 must be held within the time specified in this rule.

(b) If a hearing on either of the issues set forth in Rule 8.03 is demanded, the Omnibus Hearing must
also include the issues provided for in Rule 11.02.

(c) The Omnibus Hearing provided for in Rule 11 must be scheduled for a date not later than 28 days
after the defendant's appearance before the court under this rule. The court may extend the time for good
cause related to the particular case on motion of the prosecutor or defendant or on the court's initiative.
Rule 8.05 Record

A verbatim record must be made of the proceedings under this rule.

Comment—Rule 8

If the Rasmussen hearing is waived under Rule 8.03 by both the prosecution and the defense, the
Omnibus Hearing provided by Rule 11 must be held without a Rasmussen hearing.

If the Rasmussen hearing is demanded, the hearing must be held as part of the Omnibus Hearing as
provided by Rule 11.02.

The Omnibus Hearing must be commenced not later than 28 days after the defendant’s initial
appearance in court under Rule 8 unless the time is extended for good cause related to the particular
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case. See Minn. Stat. § 611A.033 regarding the prosecutor ’s duties under the Victim’s Rights Act to make
reasonable efforts to provide advance notice of any change in the schedule of court proceedings. This
would include the Omnibus Hearing as well as trial or any other hearing.

Rule 9. Discovery in Felony, Gross Misdemeanor, and Misdemeanor Cases
Rule 9.01 Prosecution Disclosure in Felony and Gross Misdemeanor Cases

Subd. 1. Prosecution Disclosure Without Court Order. The prosecutor must, at the defense’s
request and before the Rule 11 Omnibus Hearing, allow access at any reasonable time to all matters
within the prosecutor’s possession or control that relate to the case, except as provided in Rule 9.01, subd.
3, and make the following disclosures:

(1) Trial Witnesses; Other Persons; Grand Jury Witnesses.

(@) Trial Witnesses. The names and addresses of witnesses who may be called at trial, along with
their record of convictions, if any, within the prosecutor’s actual knowledge. The defense must not make
any comment in the jury’s presence that a name is on a witness list furnished by the prosecutor.

(b) Other Persons. The names and addresses of anyone else with information relating to the case.

(c) Grand Jury Witnesses. If the defendant has been charged by indictment, the names and
addresses of the grand jury witnesses.

(2) Statements. Any of the following known to the prosecutor that relate to the case:

(a) written or recorded statements;
(b) written summaries of oral statements;
(c) the substance of oral statements.

The obligation to disclose the preceding types of statements applies whether or not the person who
made the statement is listed as a witness.

(3) Documents and Tangible Objects. Any of the following that relate to the case:

(a) books, papers, documents;

(b) photographs;

(c) law enforcement officer reports;

(d) tangible objects;

(e) the location of buildings and places;
(f) grand jury transcripts;

(9) reports on prospective jurors.

(4) Reports of Examinations and Tests.

(a) The results or reports of physical or mental examinations, scientific tests, experiments, or
comparisons made that relate to the case.
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(b) In addition, the prosecutor must allow the defendant to conduct reasonable tests. If a test or
experiment, other than those conducted under Minn. Stat. ch. 169A, might preclude any further tests or
experiments, the prosecutor must give reasonable notice and opportunity to the defense so that a qualified
expert may observe the test or experiment.

(c) A person who will testify as an expert but who created no results or reports in connection
with the case must provide to the prosecutor for disclosure to the defense a written summary of the
subject matter of the expert’s testimony, along with any findings, opinions, or conclusions the expert will
give, the basis for them, and the expert’s qualifications.

(5) Criminal Records of Defendant and Defense Witnesses. The conviction records of the defendant
and of any defense witnesses disclosed under Rule 9.02, subd. 1(3) and (8) that are known to the
prosecutor, provided the defense informs the prosecutor of any of these records known to the defendant.

(6) Exculpatory Information. Material or information in the prosecutor’s possession and control that
tends to negate or reduce the defendant’s guilt.

(7) Evidence Relating to Aggravated Sentence. Evidence the prosecutor may rely on in seeking an
aggravated sentence.

Subd. 1a. Scope of Prosecutor’s Obligations; Inspection, Reproduction, and Documentation.

(1) Scope of Prosecutor's Obligations. The prosecutor’s obligations under this rule extend to material
and information in the possession or control of members of the prosecution staff and of any others who
have participated in the investigation or evaluation of the case and who either regularly report, or with
reference to the particular case have reported, to the prosecutor’s office.

(2) Inspection, Reproduction, and Documentation. The prosecutor must allow the defendant to
inspect and reproduce any information required to be disclosed under this rule, as well as to inspect and
photograph any object, place, or building required to be disclosed under this rule.

Subd. 2. Discretionary Disclosure By Court Order.

(1) Matters Possessed by Other Governmental Agencies. On the defendant’s motion, the court for
good cause must require the prosecutor, except as provided by Rule 9.01, subd. 3, to assist the defendant
in seeking access to specified matters relating to the case that are within the possession or control of an
official or employee of any governmental agency, but not within the prosecutor’s control.

The prosecutor must use diligent good faith efforts to cause the official or employee to allow the
defense reasonable access to inspect, photograph, copy, or have reasonable tests made.

(2) Nontestimonial Evidence from Defendant on Defendant’s Motion. On the defendant’s motion,
the court for good cause may require the prosecutor to permit the defendant to participate in a lineup, to
speak for identification by witnesses, or to participate in other procedures.

(3) Other Relevant Material. On the defendant’s motion, the trial court at any time before trial may,
in its discretion, require the prosecutor to disclose to defense counsel and to permit the inspection,
reproduction, or testing of any relevant material and information not subject to disclosure without order of
court under Rule 9.01, subd. 1, provided, however, a showing is made that the information may relate to
the guilt or innocence of the defendant or negate guilt or reduce the culpability of the defendant as to the
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offense charged. If the motion is denied, the court upon application of the defendant must inspect and
preserve any relevant material and information.

Subd. 3. Non-Discoverable Information. The following information is not discoverable by the
defendant:

(1) Work Product.

(a) Opinions, Theories, or Conclusions. Unless otherwise provided by these rules, legal research,
records, correspondence, reports, or memoranda to the extent they contain the opinions, theories, or
conclusions of the prosecutor, the prosecutor’s staff or officials, or official agencies participating in the
prosecution.

(b) Reports. Except as provided in Rule 9.01, subd. 1(1) to (7), reports, memoranda, or internal
documents made by the prosecutor or members of the prosecutor’s staff, or by prosecution agents in
connection with the investigation or prosecution of the case against the defendant.

(2) Prosecution Witnesses Under Prosecutor’s Certificate. The information concerning the witnesses
and other persons described in Rule 9.01, subd. 1(1) and (2) is not subject to disclosure if the prosecutor
files a written certificate with the trial court that to do so may endanger the integrity of a continuing
investigation or subject witnesses or other persons to physical harm or coercion. Non-disclosure under
this rule must not extend beyond the time the witnesses or persons are sworn to testify at the trial.

Rule 9.02 Defendant’s Disclosure in Felony and Gross Misdemeanor Cases

Subd. 1. Information Subject to Discovery Without Court Order. The defendant must, at the
prosecutor’s request and before the Rule 11 Omnibus Hearing, make the following disclosures and permit
the prosecutor to inspect and reproduce them:

(1) Documents and Tangible Objects. Any of the following the defense intends to introduce at trial:

(a) books, papers, documents;

(b) photographs;

(c) tangible objects;

(d) the locations of buildings and places concerning which the defendant intends to offer
evidence. As to this disclosure, the defense must also permit photographing;

(e) without regard to use at trial, any reports on prospective jurors.

(2) Reports of Examinations and Tests.

() Any of the following results or reports the defense intends to introduce at trial that were made
in connection with the case and are within the defense’s possession or control, or were prepared by a
witness the defense intends to call at trial, when the results and reports are of:

(i) physical or mental examinations;
(ii) scientific tests, experiments, or comparisons.

(b) In addition, a person who will testify as an expert but who created no results or reports in
connection with the case must provide to the defense for disclosure to the prosecutor a written summary
of the subject matter of the expert’s testimony, along with any findings, opinions, or conclusions the
expert will give, the basis for them, and the expert’s qualifications.
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(3) Notice of Defense Witnesses. The defendant must disclose the names and addresses of
witnesses who may be called at trial, along with their record of convictions, if any, within the
defendant’s actual knowledge.

The prosecutor must not make any comment in the jury’s presence that a name is on a witness list
furnished by the defendant.

(4) Statements of Defense and Prosecution Witnesses. The defendant must disclose:
() Relevant written or recorded statements of the persons the defendant intends to call at trial;

(b) Statements of prosecution witnesses obtained by the defendant, defense counsel, or persons
participating in the defense within the defendant’s possession or control;

(c) Written summaries known to the defense of the substance of any oral statements made by
prosecution witnesses to defense counsel or persons participating in the defense, or obtained by the
defendant at the defense counsel’s direction.

(d) The substance of any oral statements that relate to the case made by persons the defendant
intends to call as witnesses at trial, and that were made to defense counsel or persons participating in
the defense.

(e) The defendant is not required to disclose statements made by the defendant to defense
counsel or agents of defense counsel that are protected by the attorney-client privilege or by state or
federal constitutional guarantees.

(5) Notice of defense.

The defense must inform the prosecutor in writing of any defense, other than not guilty, that the
defendant intends to assert, including but not limited to:

(a) self-defense;

(b) entrapment;

(c) mental illness or deficiency;

(d) duress;

(e) alibi;

(f) double jeopardy;

(g) statute of limitations;

(h) collateral estoppel,;

(i) defense under Minn. Stat. § 609.035;
(j) intoxication.

A defendant who gives notice of intent to assert the defense of mental illness or mental deficiency
must also notify the prosecutor of any intent to also assert the defense of not guilty.

(6) Entrapment.

(a) If the defendant intends to offer evidence of entrapment, the defendant must inform the
prosecutor of the facts supporting the defense, and elect to submit the defense to the court or jury.
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(b) The entrapment defense may be submitted to the court only if the defendant waives a jury trial
on that issue as provided in Rule 26.01, subd. 1(2).

(c) If the defendant submits entrapment to the court, the hearing on entrapment must be included
in the Omnibus Hearing under Rule 11 or in the evidentiary hearing under Rule 12. The court must make
findings of fact and conclusions of law on the record supporting its decision.

(7) Alibi. If the defendant intends to offer evidence of an alibi, the defendant must inform the
prosecutor of:

(a) the specific place or places where the defendant was when the alleged offense occurred;
(b) the names and addresses of the witnesses the defendant intends to call at the trial in support of
the alibi.

As soon as practicable, the prosecutor must then inform the defendant of the names and addresses of
the witnesses the prosecutor intends to call at trial to rebut the testimony of any of the defendant's alibi
witnesses.

(8) Criminal Record. The defendant must inform the prosecutor of any convictions the defendant has,
provided the prosecutor informs the defense of the defendant’s record of convictions known to the
prosecutor.

Subd. 2. Discovery by Court Order.

(1) Disclosures Permitted. On the prosecutor’s motion, with notice to the defense and a showing that
one or more of the discovery procedures described below will materially aid in determining whether the
defendant committed the offense charged, the court before trial may, subject to constitutional limitations,
order a defendant to:

(a) Appear in a lineup;

(b) Speak for the purpose of voice identification or for taking voice prints;

(c) Permit finger, palm, or foot-printing;

(d) Permit body measurements;

(e) Pose for photographs not involving re-enactment of a scene;

() Permit the taking of blood, hair, saliva, urine, or samples of other bodily materials that do not
involve unreasonable intrusion, but the court must not permit a blood sample to be taken except on a
showing of probable cause to believe that the test will aid in establishing the defendant’s guilt;

(9) Provide specimens of the defendant's handwriting; and

(h) Submit to reasonable physical or medical inspection.

(2) Notice of Time and Place of Disclosures. The prosecutor must give the defense reasonable notice
of the time and place the defendant must appear for any discovery purpose listed above.

(3) Medical Supervision. Blood tests must be conducted under medical supervision. The court may
require medical supervision for any other test ordered under this rule. On the defendant’s motion, the
court may delay the defendant's appearance for a reasonable time, or may order that it take place at the
defendant's residence, or some other convenient place.

(4) Notice of Results of Disclosure. The prosecutor must tell the defense the results of the procedures
within 5 days of learning the result, unless the court orders otherwise.
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(5) Other Methods Not Excluded. The discovery procedures provided in this rule do not exclude
other lawful methods available for obtaining the evidence discoverable under this rule.

Subd. 3. Information Not Subject to Disclosure by Defendant; Work Product. Unless these rules
direct otherwise, legal research, records, correspondence, reports, or memoranda, to the extent they
contain the opinions, theories, or conclusions of the defendant or defense counsel or persons participating
in the defense, are not subject to disclosure.

Rule 9.03 Regulation of Discovery

Subd. 1. Investigations Not to be Impeded. Counsel for the parties and other prosecution or
defense personnel must not tell anyone with relevant information (except the accused) not to discuss the
case with opposing counsel, or not to show opposing counsel relevant material, or otherwise impede
opposing counsel's investigation of the case.

This rule does not apply to matters not subject to discovery under this rule or that are covered by a
protective order.

Subd. 2. Timely Disclosure and Continuing Duty to Disclose.

(@) All material and information to which a party is entitled must be disclosed in time to afford
counsel the opportunity to make beneficial use of it.

(b) If, after compliance with any discovery rules or orders, a party discovers additional material,
information, or witnesses subject to disclosure, that party must promptly notify the other party of what it
has discovered and disclose it.

(c) Each party has a continuing duty of disclosure before and during trial.

Subd. 3. Time, Place, and Manner of Discovery and Inspection. A court granting discovery must
specify the time, place, and manner of discovery, and may impose reasonable terms and conditions.

Subd. 4. Custody of Materials. Materials furnished to a party under discovery rules or orders must
remain in the party’s custody and be used by the party only to conduct that attorney's side of the case, and
may be subject to other conditions the court orders.

Subd. 5. Protective Orders. The court may order disclosures restricted, deferred, or made subject to
other conditions.

Subd. 6. In Camera Proceedings. On any party’s motion, with notice to the other parties, the court
for good cause may order a discovery motion to be made in camera. A record must be made. If the court
orders an in camera hearing, the entire record of the motion must be sealed and preserved in the court’s
records, and be available to reviewing courts.

Subd. 7. Excision. When parts of materials are discoverable under these rules and other parts are
not, the discoverable portions must be disclosed. Material excised under judicial order must be sealed and
be made available to reviewing courts.

Subd. 8. Sanctions. If a party fails to comply with a discovery rule or order, the court may, on
notice and motion, order the party to permit the discovery, grant a continuance, or enter any order it
deems just in the circumstances. Any person who willfully disobeys a court’s discovery order may be
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held in contempt.

Subd. 9. Filing. Unless the court directs otherwise, discovery disclosures made under Rule 9 are not
subject to the filing requirements in Rule 33.04. The party making disclosures must prepare an itemized
descriptive list identifying the disclosures but without disclosing their contents, and must file the list as
provided by Rule 33.04.

Subd. 10. Reproduction. When an obligation exists to permit reproduction of a report, statement,
document, or other tangible thing discoverable under this rule, it may be satisfied by any method that
provides an exact reproduction, including e-mail, facsimile, or similar method if available to both parties.

Rule 9.04 Discovery in Misdemeanor Cases

In misdemeanor cases, before arraignment or at any time before trial the prosecutor must, on request
and without a court order, permit the defendant or defense counsel to inspect the police investigatory
reports.

Upon request, the prosecutor must also disclose any material or information within the prosecutor’s
possession and control that tends to negate or reduce the guilt of the accused as to the offense charged.

After arraignment and on request, the defendant or defense counsel must be provided a copy of the
police investigatory reports.

Any other discovery must be by consent of the parties or by motion to the court.

The obligation to provide discovery after arraignment may be satisfied by any method that provides
the defendant or defense counsel a copy of the reports, including e-mail, facsimile, or similar method if
available to both parties.

(Amended effective February 11, 2010.)
9.05 Charges and Exemptions for Reproduction of Discovery in All Cases

A reasonable charge may be made to cover the actual costs of reproduction, but no charges may be
assessed to a defendant who is:

(1) represented by the public defender or by an attorney working for a public defense corporation
under Minn. Stat. § 611.216; or
(2) determined by the court under Rule 5.04 to be financially unable to obtain counsel.

Comment—Rule 9

Rule 9, with Rules 7.01, 19.04, subd. 6, and 18.04, subds. 1 and 2 (recorded testimony of grand jury
witnesses), provide a comprehensive method of discovery of the prosecution (Rule 9.01) and defense
(Rule 9.02) cases. The rules are intended to give the parties complete discovery subject to constitutional
limitations.

The object of the rules is to complete discovery procedures so far as possible by the Omnibus
Hearing under Rule 11, which will be held within 42 days after the defendant’s first appearance in court
following a complaint under Rule 5, where the Rule 5 and Rule 8 appearances are not consolidated, or
within 7 days after the first appearance in district court following an indictment (Rule 19.04), and that all
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issues arising from the discovery process, including the need for additional discovery, will be resolved at
the Omnibus Hearing (Rules 11.04; 9.01, subd. 2; 9.03, subd. 8).

Rule 9.01, subd. 1 provides generally for access by defense counsel to unprotected materials in the
prosecution file, and also for numerous specific disclosures that must be made by the prosecutor on
defense request. The general "open file" policy established by the rule is based on Unif.R.Crim.P. 421(a)
(1987). Of course, this “open file” policy does not require the prosecuting attorney to give defense
counsel access to any information that would be deemed non-discoverable under Rule 9.01, subd. 3.

Rule 9.01 does not require any specific form of request. It is anticipated that the discovery provided
for by Rule 9.01, subd. 1, as well as the disclosures required of the defense by Rule 9.02 without order of
court, will be accomplished informally between the prosecutor and defense counsel.

Rule 9.01, subd. 1(1)(a), forbidding comment to the jury on the fact that a person was named on the
list of prosecution witnesses, is not intended to affect any right defense counsel may have under existing
law to comment concerning the prosecution’s failure to call a particular witness, but prevents defense
counsel from commenting that the witness was on the prosecution’s list.

Rule 9.01, subd. 1(3)(f) permits the defendant to obtain grand jury transcripts possessed by the
prosecutor. If the defendant wants portions of the grand jury record not yet transcribed or possessed by
the prosecutor, a request must be made under Rule 18.04.

Rule 9.01, subd. 1(4) permits discovery of reports of examinations and tests. If a test or experiment
done by the prosecution does not destroy the evidence and preclude further tests or experiments, it is not
necessary under this rule to notify the defendant or to allow a defense expert to observe the test or
experiment.

Rule 9.01, subd. 1(5) provides for the reciprocal discovery of the criminal records of any defense
witness disclosed to the prosecution under Rule 9.02, subd. 1(3). Under Rule 9.03, subd. 2, a continuing
duty exists to disclose this information through trial. If the prosecutor intends to impeach the defendant
or any defense witnesses with evidence of prior convictions the prosecutor is required by State v.
Wenberg, 289 N.W.2d 503, 504-05 (Minn.1980) to request a pretrial hearing on the admissibility of this
evidence under the Rules of Evidence. The pretrial hearing may be made a part of the Omnibus Hearing
under Rule 11 or the pretrial conference under Rule 12.

Rule 9.01, subd. 1(7) requires the prosecutor to disclose to the defendant or defense counsel all
evidence not otherwise disclosed on which the prosecutor intends to rely in seeking an aggravated
sentence under Blakely v. Washington, 542 U.S. 296 (2004).

The requirement under Rule 9.02, subd. 1(1)(e) to disclose reports on prospective jurors does not
require disclosure of opinions or conclusions concerning jurors given by persons assisting counsel on the
case. Such material would be protected as work product under Rule 9.02, subd. 3.

The provision in Rule 9.02 subd. 1(4)(d) that defense counsel and the defendant disclose the
substance of any oral statements obtained from persons whom the defendant intends to call at the trial is
not intended to support a claim that if counsel or the defendant interviewed the witness without a third
party present that defense counsel can be disqualified in order to permit counsel to testify to any
discrepancy between the oral statement disclosed and the witness’s trial testimony, or that if the
defendant declines to testify to the discrepancy that the witness’s testimony should be stricken. Other
solutions should be sought, such as stipulating that in the interview that counsel or the defendant
conducted, the witness made the statement the prosecutor now seeks to impeach.
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Rule 9.02, subd. 1(5) requires written notice of any defense — other than not guilty — on which the
defendant intends to rely at the trial, along with the names and addresses of the witnesses the defendant
intends to call at the trial. The defendant is not required to indicate the witnesses intended to be used for
each defense except for the defense of alibi (Rule 9.02, subd. 1(7)).

Rule 9.02, subd. 2 regulates orders for nontestimonial identification or other procedures. This rule
applies after a defendant has been charged. Precharging nontestimonial procedures are usually
accomplished by search warrant.

Following the charging of a felony or gross misdemeanor, the order may be obtained at the first
appearance of the defendant under Rule 4.02, subd. 5(1), and Rule 5, or at or before the Omnibus
Hearing under Rule 11. The order may be obtained from the district court at any time before trial, but
preferably at or before the Omnibus Hearing.

In making protective orders under Rule 9.03, subd. 5 or in ruling on motions to compel discovery
under Rules 9.01, subd. 2, and 9.03, subd. 8, the court may avail itself of Rule 9.03, subds. 6 and 7
authorizing in camera proceedings and excision.

Under Rule 9.04 the prosecutor should reveal not only the reports physically in the prosecutor’s
possession, but also those concerning the case that are in the possession of the police.

In those rare cases where additional discovery is considered necessary by either party, it shall be by
consent of the parties or by motion to the court. In such cases it is expected that the parties and the court
will be guided by the extensive discovery provisions of these rules. Rule 9 provides guidelines for
deciding any such motions, but they are not mandatory and the decision is within the discretion of the
district court judge. State v. Davis, 592 N.W.2d 457, 459 (Minn. 1999).

Under Rule 9.05, the provision of the rule permitting free copies to public defenders and attorneys
working for a public defense corporation under Minn. Stat. 8§ 611.216 is in accord with Minn. Stat.
§611.271.

Rule 10. Pleadings and Motions Before Trial; Defenses and Objections

Rule 10.01 Pleadings and Motions

Subd. 1. Pleadings. The pleadings consist of the indictment, complaint, or tab charge and any plea
permitted by Rule 14.

Subd. 2. Motions; Waiver. Defenses, objections, issues, or requests that can be determined without
trial on the merits must be made before trial by a motion to dismiss or to grant appropriate relief. The
motion must include all defenses, objections, issues, and requests then available. Failure to include any of
them in the motion constitutes waiver, but lack of jurisdiction over the offense or failure of the indictment
or complaint to charge an offense can be noticed by the court at any time during the proceeding.

The court can grant relief from the waiver for good cause. The defendant does not waive any
defenses or objections by including them in a motion with other defenses, objections, or issues.

Rule 10.02 Motions Attacking Court Jurisdiction in Misdemeanor Cases
A motion to dismiss for lack of personal jurisdiction in a misdemeanor case cannot be made until
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after the prosecutor files a complaint and the defendant pleads not guilty, unless the court hears and
determines the motion summarily. Notice of the motion must be given orally on the record in court or in
writing to the prosecutor. The notice must be given no later than 7 days after entry of the not guilty plea,
or else the jurisdictional challenge is waived. The court for good cause can grant relief from the waiver.

Rule 10.03 Service of Motions; Hearing Date

Subd. 1. Service. In felony and gross misdemeanor cases, motions must be made in writing and
served upon opposing counsel no later than 3 days before the Omnibus Hearing unless the court for good
cause permits the motion to be made and served later.

In misdemeanor cases, except as permitted in subdivision 2, motions must be made in writing and
served — along with any supporting affidavits — on opposing counsel at least 3 days before the hearing and
no more than 30 days after the arraignment unless the court for good cause permits the motion to be made
and served later.

Subd. 2. Hearing Date. In felony and gross misdemeanor cases, unless the motion is served after
the Omnibus Hearing, it must be heard at that hearing and determined as provided in Rule 11.07.

In misdemeanor cases, if a pretrial conference is held, the motion must be heard then unless the court
directs otherwise for the purpose of hearing witnesses, or for other good cause. If the motion is not heard
at a pretrial conference, it must be heard before trial, unless the court — upon agreement by the prosecutor
and defense attorney — hears and determines the motion at arraignment. If the court hears the motion at
the arraignment, it need not be in writing, but a record must be made of the proceedings, and witnesses
can be called in the court's discretion. The motion must be determined before trial as provided in Rule
12.07.

Subd. 3. Discovery. A party intending to call witnesses at a motion hearing must disclose them at
least 3 days before the hearing and must comply with Rule 9 as if the witnesses were to be called at the
trial.

Comment—Rule 10
Rule 10 does not require pre-trial motions to be made before a plea is entered.

As a general rule, under Rule 10.02 no challenge to the court’s personal jurisdiction can be made in
a misdemeanor case until after a complaint has been filed. Therefore, a defendant who has been tab
charged must first demand a complaint under Rule 4.02, subd. 5(3) before raising the jurisdictional
challenge. If no complaint is issued, the charge must be dismissed under Rule 4.02, subd. 5(3). If a
complaint is issued, it will often make any possible challenge moot, since a valid complaint would give
the court jurisdiction even if the arrest was illegal. See City of St. Paul v. Webb, 256 Minn. 210, 97
N.W.2d 638 (1959). Once the complaint is issued, the jurisdictional challenge becomes a sufficiency of
the complaint question.

If the defendant’s motion to dismiss is denied, Rule 17.06, subd. 4(1) provides that the defendant can
continue to raise the jurisdictional issue on direct appeal if convicted after a trial. This procedure avoids
the necessity of seeking review by an extraordinary writ that oftentimes would delay a trial otherwise
ready to proceed.

Rule 17.06, subd. 4 describes the effect of determining a motion to dismiss under this rule.
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In misdemeanor cases, Rule 10.03, subd. 2 provides an alternative method to dispose of a motion to
dismiss — including a motion to dismiss for want of personal jurisdiction — at the time of arraignment.
When there is no dispute over the facts, and the law can be quickly and adequately argued, this
alternative procedure can provide an immediate disposition and avoid the delay and expense of further
court appearances.

Rule 11. The Omnibus Hearing
Rule 11.01. Time and Place of Hearing

In felony and gross misdemeanor cases, if the defendant has not pled guilty, an Omnibus Hearing
must be held.

(@) The Omnibus Hearing must start within 42 days of the Rule 5 appearance if it was not combined
with the Rule 8 hearing, or within 28 days of the Rule 5 appearance if it was combined with the Rule 8
hearing.

(b) The Omnibus Hearing must be held in the district where the alleged offense occurred.
Rule 11.02. Scope of the Hearing

If the prosecutor or defendant demands a hearing under Rule 8.03, the court must conduct an Omnibus
Hearing and hear all motions relating to:

(a) Probable cause;

(b) Evidentiary issues;

(c) Discovery;

(d) Admissibility of other crimes, wrongs or bad acts under Minnesota Rule of Evidence 404(b);
(e) Admissibility of relationship evidence under Minn. Stat. § 634.20;

(f) Admissibility of prior sexual conduct under Minnesota Rule of Evidence 412;

(9) Constitutional issues;

(h) Procedural issues;

(i) Aggravated sentence;

(1) Any other issues relating to a fair and expeditious trial.

Rule 11.03. General Procedures

(a) The court may receive evidence offered by the prosecutor or defendant on any omnibus issue. A
party may cross-examine any witness called by any other party.

(b) Before or during the Omnibus Hearing or any other pretrial hearing, witnesses may be sequestered
or excluded from the courtroom.

Rule 11.04 Omnibus Motions
Subd. 1. Probable Cause Motions.

(&) The court must determine whether probable cause exists to believe that an offense has been
committed and that the defendant committed it.

(b) The prosecutor and defendant may offer evidence at the probable cause hearing.
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(c) The court may find probable cause on the face of the complaint or the entire record, including
reliable hearsay. Evidence considered on the issue of probable cause is subject to the requirements of
Rule 18.05, subd. 1.

Subd. 2. Aggravated Sentence Motion.

(a) If the prosecutor gave notice under Rule 7.03 or 19.04, subd. 6 of intent to seek an aggravated
sentence, the court must determine whether the law and proffered evidence support an aggravated
sentence. The court must also determine whether to conduct a unitary or bifurcated trial.

(b) In deciding whether to bifurcate, the court must determine whether the evidence supporting an
aggravated sentence is otherwise admissible in the guilt phase of trial and whether a unitary trial would
unfairly prejudice the defendant. The court must order a bifurcated trial if the evidence supporting an
aggravated sentence includes evidence otherwise inadmissible at the guilt phase of the trial or if that
evidence would unfairly prejudice the defendant in the guilt phase.

(c) If the court orders a unitary trial, the court may order separate final arguments on the issues of
guilt and the aggravated sentence.

Rule 11.05. Pretrial Conference

The Omnibus Hearing may also include a pretrial conference to determine whether the case can be
resolved before trial.

Rule 11.06. Continuances
The court may