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PART A.  PROCEEDINGS, MOTIONS, AND ORDERS

RULE 301.  APPLICABILITY OF RULES

Rule 301.01 Applicable Statute or Rule

(a)  Rules 301 through 313 and, where applicable, the Minnesota Rules of Civil Procedure shall apply to family law practice except where they are in conflict with applicable statutes or the Expedited Child Support Process Rules, Minn. Gen. R. Prac. 351 through 379.  Rules 301 thoughapply to the following types of proceedings that are generally treated as family court actions:


1.  Marriage dissolution, legal separation, and annulment proceedings (Minnesota Statutes, chapter 518);


2.  Child custody enforcement proceedings (Minnesota Statutes, chapter 518D);


3.  Domestic abuse proceedings (Minnesota Statutes chapter 518B);


4.  Support enforcement proceedings (Minnesota Statutes, chapter 518C- U.I.F.S.A.);


5.  Contempt actions in Family Court (Minnesota Statutes, chapter 588);


6.  Parentage determination proceedings (Minnesota Statutes, sections 257.51-.74);


7.  Actions for reimbursement of public assistance (Minnesota Statutes, section 256.87);


8.  withholding of refunds from support debtors (Minnesota Statutes, section 289A.50, subdivision 5); 


9.  Proceedings to compel payment of child support (Minnesota Statutes, section 393.07, subdivision 9);


10.  Proceedings for support, maintenance or county reimbursement judgments (Minnesota statutes, section 548.091);


11.  Child support proceedings (Minnesota Statutes, section 518A); 


12.  Third party custody proceedings (Minnesota Statutes, section 257C); and


13.  Hague Convention on Civil Aspects of International Child Abductions.
Other matters may be heard and treated as family  court matters.

(b)  Excluded proceedings.  Rules 301 through 313 do not apply to proceedings commenced in the Expedited Child Support Process, except for Rules 302.04,302.02, 303.05, 303.06, 308.02,308.02 and 313.

OPTION A

(c)   Conflicts between Statutes and Rules. Conflicts among these rules, Minnesota Statutes and the Minnesota Rules of Civil Procedure shall be resolved as follows:


(1)  If a Minnesota Statute conflicts with any of these rules, the Minnesota Statutes will control.


(2)  If these rules conflict with the Minnesota Rules of civil Procedure these rules shall control.


(3)  The Minnesota Rules of civil Procedure shall apply to practice issues not addressed by these rules.
OPTION B

(c)   Conflicts between Statutes and Rules.  If the Rules of Civil Procedure conflict with these Rules, then these Rules shall control.
OPTION C

(c )  Conflicts between Statutes and rules.  If the Rules of Family Court Procedure conflict with applicable Minnesota statutes and/or conflict with the Minnesota Rules of Civil Procedure, then the terms of these Rules shall control.
(Amended effective Sept. 5, 2001.)

Advisory Committee Comment--1992 Amendments


These rules are derived primarily from the Rules of Family Court Procedure.  The advisory committee comments from the Rules of Family Court Procedure are included except where inconsistent with new provisions or where applicable rules are not retained.  



These rules apply to the following specific types of proceedings that are generally treated as family court actions: 



1.
Marriage dissolution, legal separation, and annulment proceedings (Minnesota Statutes, chapter 518); 



2.
Child custody enforcement proceedings (Minnesota Statutes, chapter 518A); 



3.
Domestic abuse proceedings (Minnesota Statutes, chapter 518B); 



4.
Support enforcement proceedings (Minnesota Statutes, chapter 518C--R.U.R.E.S.A.); 



5.
Contempt actions in Family Court (Minnesota Statutes, chapter 588); 



6.
Parentage determination proceedings (Minnesota Statutes, sections 257.51-.74); 



7.
Actions for reimbursement of public assistance (Minnesota Statutes, section 256.87); 



8.
Withholding of refunds from support debtors (Minnesota Statutes, section 289A.50, subdivision 5); 



9.
Proceedings to compel payment of child support (Minnesota Statutes, section 393.07, subdivision 9); and 



10.
Proceedings for support, maintenance or county reimbursement judgments (Minnesota Statutes, section 548.091). 



Other matters may be heard and treated as family court matters.  (Amended effective January 1, 1993.)

Advisory Committee Comment—2001 Amendment

Minn. R. Gen. Prac. 351.01 states that the Rules of Civil Procedure, Rules of Evidence, and General Rules of Practice shall apply to proceedings in the expedited process unless inconsistent with the Expedited Child Support Rules, Minn. Gen. R. Prac. 351 through 379.  With the exception of Family Court Rules 302.04, 303.05, 303.06, 308.02, and 313, Minn. Gen. R. Prac. 301-313 are inconsistent with the Expedited Child Support Rules and therefore do not apply to the expedited process.

CAMP COMMENT:  The first part of the revision just takes the comment regarding coverage of the Rules and puts it in the body.  This was perceived to be easier for those not familiar with family court procedures.

The participants at Divorce Camp struggled with this Rule and what should take priority, the statutes, the Civil Rules or the Rules of Family Court. The various options provided demonstrate the disparity in opinions as to what should take priority.  The concern expressed is that if more than one statute/rule applies it can lead to abuses if a party has missed a deadline under the Rules of Family Court for example but can still file under the Rules of Civil Procedure.  The intent is to have one set of Rules so that there is no confusion and wasted time arguing over what Rule should apply.

Rule 301.02  Time

Time is governed by these rules or by the Minnesota Rules of Civil Procedure if no time is provided for in these rules.

CAMP COMMENT:  The rules regarding time were put in this section again to clarify what rule will apply.  This can be particularly confusing for pro se parties.

RULE 302.  COMMENCEMENT; CONTINUANCE; TIME; PARTIES

Rule 302.01 Commencement of Proceedings 

(a)
Service.  Marriage dissolution, legal separation and annulment proceedingsMethods of Commencement.  Family court actions shall be commenced by service of a summons and petition upon the person of theor other party, by alternate means authorized by statute, or by publication pursuant to court order.  Service in other family court proceedings shall be governed by the rules of civil procedure. upon the person of the other party. Service can be accomplished by the following means: 



(1)  Personal Service.  The summons and petition may be served upon the person of the party to be served.


(2)  Admission/Acknowledgment.  Service may be accomplished when the party to be served signs an admission of service or acknowledges service as permitted in Minn. R. Civ. Proc. 4.05.

(b)    Service by Alternate Means or Publication.  Service of the summons and petition may be made by alternate means as authorized by statute.  Service of the summons and petition may be made by publication only upon an order of the court.  If the respondent subsequently is located and has not been served personally or by alternate means, personal service shall be made before the final hearing.
(b) (c)      Joint Petition.  



(1)
No summons shall be required if a joint petition is filed.  Proceedings shall be deemed commenced when both parties have signed the verified petition. 



(2)
Where the parties to a proceeding agree on all issues, the parties may proceed using a joint petition, agreement, and judgment and decree for marriage dissolution.  


(3)  
Upon filing of the “Joint Petition, Agreement and Judgment and Decree,” and Form 11.1 appended to Title I of these rules, and a Notice to the Public Authority if required by Minn. Stat. § 518A.44, the court administrator shall place the matter on the appropriate calendar pursuant to Minn. Stat. § 518.13, subd. 5.  A Certificate of Representation and Parties and documents required by Rules 306.01and 306.02 shall not be required if the “Joint Petition, Agreement and Judgment and Decree” published by the state court administrator is used.


(4)  
The state court administrator shall maintain, publish and regularly update, or provide references to, forms that may be used by parties for purposes of this rulefiling joint petitions.  Court Administrators in each Judicial District shall make the forms available to the public at a reasonable cost.


(c)
Service by Alternate Means or Publication.  Service of the summons and petition may be made by alternate means as authorized by statute.  Service of the summons and petition may be made by publication only upon an order of the court.  If the respondent subsequently is located and has not been served personally or by alternate means, personal service shall be made before the final hearing.

(Amended effective January 1, 2008.)

Family Court Rules Advisory Committee Commentary*



Proceedings for dissolution, legal separation and annulment are governed by Minnesota Statutes, chapter 518.  Minnesota Statutes, section 518.10 sets out the requisites for the petition.  Minnesota Statutes, section 518.11 governs service by publication and precludes substitute service or service by mail under Minn. R. Civ. P. 4.05.  The respondent’s answer must be served within 30 days.  Minnesota Statutes, section 518.12.  The joint proceeding is commenced on the date when both parties have signed the petition; no summons is required.  Minnesota Statutes, sections 518.09 & 518.11.  In cases involving foreign nationals, see Part I, Rule 30, Code of Rules for District Court.


Custody proceedings under the Uniform Child Custody Jurisdiction Act are governed by Minnesota Statutes, chapter 518A.  Interstate service and notice must be accomplished at least 20 days prior to any hearing in Minnesota.  Service within the state is set forth in Minn. R. Civ. P. 4. Domestic abuse proceedings are governed by Minnesota Statutes, chapter 518B.  Ex parte orders for protection must include notice of a hearing within 14 days of the issuance of the order.  Personal service upon the respondent must be effected not less than five days prior to the first hearing. 



Support proceedings under the revised Uniform Reciprocal Enforcement of Support Act are governed by Minnesota Statutes, chapter 518C.  The time for answer is governed by the law of the responding jurisdiction. 



Actions to establish parentage are governed by Minnesota Statutes, chapter 257.  Actions for reimbursement for public assistance are governed by Minnesota Statutes, section 256.87.  Defendant has 20 days to answer the complaint in each action. 



The Petitioner must notify the public agency responsible for support enforcement of all proceedings if either party is receiving or has applied for public assistance.  Minnesota Statutes, section 518.551. 



A party appearing pro se shall perform the acts required by rule or statute in the same manner as an attorney representing a party.  An attorney dealing with a party pro se shall proceed in the same manner, including service of process, as in dealing with an attorney. 



*Original Advisory Committee Comment--Not kept current.
Task Force Comment--1991 Adoption


Subsection (a) is derived from Rule 1.01 of the Rules of Family Court Procedure. 



Subsection (b) is derived from Second District Local Rule 1.011. 



Subsection (c) is derived from Second District Local Rule 1.013.  See Minnesota Statutes, section 518.11 (1990).  This is to protect the children and help avoid secret proceedings if the respondent is able to be located.

Advisory Committee Comment—2003 Amendments

Subsections (2), (3), and (4), and Form 12, are new in 2003 and were recommended for adoption by the Minnesota State Bar Association’s Pro Se Implementation Committee.

Subsections (2) and (3) of Rule 302.01(b) intended to provide a streamlined process for marriage dissolutions without children, where the parties agree on all property issues. These rule provisions essentially create a new process, commenced with a combined petition, stipulation and judgment and decree. Although intended to facilitate handling of cases by parties appearing without an attorney, it is available to represented parties as well. A new form is provided and should be made readily available to litigants. If either party to the proceedings is receiving public assistance, a Notice to Public Authority is also required. The Joint Petition, Agreement, and Judgment and Decree includes a statement regarding non-military status and a pro se waiver of right to be represented by a lawyer, thus satisfying the requirements of Rule 306.01(c).  Court Administrators shall place the matter on the default calendar for final hearing without filing of Form 10 appended to the Rules.  The Joint Petition, Agreement and Judgment and Decree may be used by parties represented by attorneys or parties representing themselves. The committee believes that the Joint Petition, Agreement, and Judgment and Decree procedure will reduce costs for litigants, reduce paper handling and storage expenses for the courts, and improve access to the courts. 

Attorneys should approach the use of a Joint Petition with care.  The amendment of this rule to allow use of a joint petition does not modify the professional liability constraints on joint representation of parties with divergent interests.

As part of this amendment, Rule 306.01 is also amended for internal consistency.

Advisory Committee Comment—2006 Amendment

Rule 302 is amended to incorporate procedures to deal with service “by alternate means” as authorized by statute.  Minn. Stat. § 518.11 expressly provides authority for service by various other means.  The rule retains provision for service by publication as well, because publication is authorized for a summons and petition that may affect title to real property.  See  Minn. Stat. § 518.11(c) (2004).

Advisory Committee Comments—2007 Amendment
Although Rule 302 is not amended, the amendment made to Rule 308.04 creates a procedure similar to that in Rule 302.01(b)(2).  The Rule 302 procedure is available only in limited circumstances to allow for a completely streamlined procedure – use of a joint petition, agreement and judgment and decree of marriage dissolution without children.  The Rule 308 procedure is a more limited streamlined procedure, although it is available in any case, but it does not obviate service of a petition (or use of a separate joint petition).  That procedure simply allows the parties to combine the marital termination agreement and judgment and decree into a single document.  The decision to use the procedure established in Rule 308.04 may be made at any time, while the procedure in Rule 302.01(b) is, by its nature, limited to a decision prior to commencement of the proceedings.

Advisory Committee Comments—2008 Amendments

Rule 302(b) is amended to expand the availability of the streamlined procedure allowing a marriage dissolution to proceed by use of a single pleading that combines a joint petition, marital termination agreement, and judgment and decree.  The prior rule allowed this procedure only in marriages with no children; the amendment allows its use in marriage dissolution proceedings with children where the parties have agreed on all issues.  The combined form permits the parties to proceed more expeditiously and make it easier for the parties and the court to verify that the judgment and decree to be entered by the court conforms to the parties’ agreement.

The rule also deletes the reference to the former Rule 12 as part of a transition to maintain practice forms related to practice under the rules by court administration and available on the courts’ website [www. mcourts.gov] rather than as part of the rule.

Rule 302.02 Continuances

Minn. Gen. R. Prac. 122 shall be followed in connection with continuances for pre‑hearings and trial settings.  No continuance of a motion shall be granted unless requested within 3 days of receiving notice under Rule 303.01(a) and unless good cause is shown.
Rule 302.03 Time

Time is governed by Minnesota Rules of Civil Procedure, except where a different time is specified by statute.  Procedural time limits may be shortened for good cause shown.
Family Court Rules Advisory Committee Commentary*



Family Court proceedings involve human considerations which may require expeditious judicial attention.  The shortening of time should be the exception and not the rule.  A motion to shorten time will be granted only upon demonstration of the unusual circumstances justifying this extraordinary relief.  See Rule 2.05.



*Original Advisory Committee Comment--Not kept current.
Task Force Comment--1991 Adoption


This rule is derived from existing Rule 1.04 of the Rules of Family Court Procedure.

     CAMP COMMENT: This format was  revised to make it easier to read.
Rule 302.04302.02 Designation of Parties 


(a)
Petitioner and Respondent.  Parties to dissolution, legal separation, annulment, custody, domestic abuse, U.C.C.J.A., and R.U.R.E.S.A. proceedingsfamily court actions shall be designated as petitioner (joint petitioners) and respondent.  Parties to parentage and Minnesota Statutes, section 256.87 reimbursement actions shall be designated as plaintiff and defendant.  After so designating the parties, it is permissible to refer to them as husband and wife, father and mother, or other familial designations if applicable by inserting the following in any petition, order, decree, etc.: 

Petitioner is hereinafter referred to as (wife/husbanddesignation), and respondent as (husband/wifedesignation). 


(b)
Guardians Ad Litem.  Appointment of a guardian ad litem is governed by the Rules of Guardian Ad Litem Procedure in Juvenile and Family Court.  The guardian ad litem shall carry out the responsibilities set forth in the Rules of Guardian Ad Litem Procedure in Juvenile and Family Court.  The guardian ad litem shall have the rights set forth in the Rules of Guardian Ad Litem Procedure in Juvenile and Family Court.  


A guardian ad litem for minor children may be designated a party to the proceedings in the order of appointment.  If the child is made a party to the proceeding, then the child’s guardian ad litem shall also be made a party.


CAMP COMMENT:  Some participants asked that the alternative designations recognize other types of families and relationships such as gay/lesbian parents, grandparents, etc. that occur in family court actions.

The Rule on continuances was moved to where it was thought to be more relevant.

Family Court Rules Advisory Committee Commentary *



A guardian appointed pursuant to Minnesota Statutes, section 257.60 becomes a party to the action if the child is made a party.  The guardian then would be entitled to initiate and respond to motions, conduct discovery, call and cross-examine witnesses, make oral or written arguments or reports and appeal on behalf of a child without the necessity of applying to the court. 



A guardian appointed under Minnesota Statutes, section 518.165 is not a party to the proceeding and may only initiate and respond to motions and make oral statements and written reports on behalf of the child. 



A party has the right to cross-examine as an adverse witness the author of any report or recommendation on custody and visitation of a minor child.  Thompson v. Thompson, 288 Minn. 41, 55 N.W. 329 (1952) and Scheibe v. Scheibe, 308 Minn. 449, 241 N.W.2d 100 (1976). 



Practice among the courts may vary with respect to appointments.  Some courts maintain panels of lay guardians while other courts maintain panels of attorney guardians.  If a lay guardian is appointed, an attorney for the guardian may also be appointed.  Guardians may volunteer or be paid for their services.  An attorney requesting appointment of a guardian should inquire into local practice. 



*Original Advisory Committee Comment--Not kept current.
Task Force Comment--1991 Adoption


Subdivision (a) of this rule is derived from existing Second District R. 1.07. 



Subdivision (b) of this rule is derived from Rule 1.02 of the Uniform Rules of Family Court Procedure.  The first sentence of the subdivision is new and is intended to make it clear that practice involving guardians ad litem is also governed by another rule provision.
RULE 303.  MOTIONS; EX PARTE EMERGENCY  RELIEF; ORDERS TO SHOW CAUSE; ORDERS AND DECREES
Rule 303.01 Scheduling of Motions 


(a) Notice.          Notice of Obtaining Hearing Date.  A party who obtains a date and time for hearing a motion shall promptly give written notice of the hearing date and time, name of the judicial officer, if known, and the primary issue(s) to be addressed at the hearing to all parties in the action.  Such notice shall be provided to all parties within 5 days after obtaining the hearing date and not less than 28 days prior to the hearing.

(1)b)
Notice of Motion.   
All motions shall be accompanied by either an order to show cause in accordance with Minn. R. Gen. Prac. 303.05 or by a notice of motion which shall state, with particularity, the date, time and place of the hearing and the name of the judge, referee, or judicial officer if known, as assigned by the local assignment clerk. 


(2)
Except in cases in which the parties reside in the same residence and there is a possibility of abuse, a party who obtains a date and time for hearing a motion shall promptly give notice of the hearing date and time and the name of the judge or referee, if known, to all other parties in the action.  If the parties reside in the same residence and there is a possibility of abuse, notice shall be given in accordance with the Minnesota Rules of Civil Procedure.  (bc)
Notice of Time to Respond.  All motions and orders to show cause shall contain the following statement: 


The Rules establish deadlines for responding to motions.  All responsive pleadings shall be served and mailed to or filed with the court administrator no later than fivefourteen days prior to the scheduled hearing.  The court may, in its discretion, disregard any responsive pleadings served or filed with the court administrator less than fivefourteen days prior to such hearing in ruling on the motion or matter in question.


CAMP COMMENT:  There was consensus that providing written notice of the hearing date as soon as possible but not less than 28 days before the hearing was helpful to avoid further delays if a removal/recusal was necessary or to avoid conflicts with opposing counsel’s calendar.

The current Rule exempts a party from giving prior notice if there is a “possibility of abuse.”  There were two perspectives on this Rule.  Some thought the language should remain as a safety for victims of domestic violence.  But others thought that the language was so broad that this could potentially exempt many cases from the notice requirement.  One compromise discussed was using the standards language in Minn. Stat. 518B rather than the “possibility” standard of the current rule.
Family Court Rules Advisory Committee Commentary*



The scheduling of cases and the assignment of judges, judicial officers or referees is often a situation in which local calendaring practices prevail.  Effective disposition of litigation requires immediate notice of the hearing officer’s identity to preclude last minute filing of notices to remove or affidavits of prejudice. 



*Original Advisory Committee Comment--Not kept current.
Task Force Comment--1991 Adoption


Subdivision (a)(1) of this rule is derived from existing Rule 2.01 of the Rules of Family Court Procedure. 



Subdivision (a)(2) is from the new Minn. Gen. R. Prac. 115.02.  It is intended primarily to prevent a party from obtaining a hearing date and time weeks in advance of a hearing but then delaying giving notice until shortly before the hearing.  This practice appears to give an unnecessary tactical advantage to one side.  Additionally, by requiring that more than the minimum notice be given in many cases, it will be possible for the responding parties to set on for hearing any additional motions they may have.  This may result in the more efficient hearing of multiple motions on a single hearing date. 



Subdivision (b) of this rule is derived from Second Judicial District Rule 2.011.
Rule 303.02 Form of Motion 


(a)
Specificity and Supporting Documents.  Motions shall set out with particularity the relief requested in individually numbered paragraphs.  All motions must be supported by appropriatesigned, sworn and notarized affidavits, which contain facts relevant and material to the issues before the court.   The paragraphs of the affidavits should be specific and factual; where possible, they should be numbered to correspond to the paragraphs of the motion. 


(b)
Application for Temporary Relief.  When temporary financial relief is initially requested, such as child support, maintenance, payment of debt and attorney's fees, the application for temporary reliefis requested, the Parenting/Financial Disclosure Statement form developed by the state court administrator shall be served and filed by the moving and responding parties.  Additional facts, limited to relevant and material matters, shall be added to the application form or by supplemental affidavit, along with their motions and affidavits.  Sanctions for failure to comply include, but are not limited to, the striking of pleadings or hearing.


(Amended effective January 1, 2008.)


CAMP COMMENT:  There was general consensus that one standard form should be used for all Family Court proceedings that would be easier for both the parties and the court to read.  At present parties have to fill out a financial disclosure with their petition, an application for temporary relief if such relief is sought and finally a prehearing statement.  While the application and prehearing statement are similar they are not identical which causes the court to adjust to two separate forms and also creates additional costs for the parties.  One form could provide ongoing data to the court in a more efficient manner with updates as needed.

There was not consensus on whether the sanction language should stay in or not.  Some expressed the opinion it was helpful while others thought it had led to abuses in the past.

Task Force Comment--1991 Adoption


Subdivision (a) of this rule is derived from existing Rule 2.02 of Rules of Family Court Procedure. 



Subdivision (b) of this rule is derived from Second Judicial District Rule 2.021. 



The local rule from which subdivision (b) is derived included a requirement that information be filed on forms, and that typewritten or word-processed documents would not be accepted for filing.  The Task Force considered the desirability of requiring information to be submitted on pre-printed forms, and determined that such requirements should not be retained.  Many modern law offices cannot readily prepare such documents as word processing machines have displaced the typewriters for which the forms are designed.  The Task Force also believes that these requirements only increase the cost of litigation and limit access to the courts.
Rule 303.03 Motion Practice 


(a)
Requirements for Motions. 


(1)
Moving Party, supporting documents, time limits.  No motion shall be heard unless the initial moving party pays any required motion filing fee, properly serves a copy of the following documents on opposing counsel  and files the originalthem with the court administrator at least 1421 days prior to the hearing: 



(i)
Notice of motion and motion  in the form required by Minn. Gen. R. Prac. 303.01(a) and 303.02; 



(ii)
Motion; 

(iii)
 Any relevantRelevant signed, sworn and notarized affidavits and exhibits; and; 



(iviii) 
  Any memorandum of law the party intends to submit. 


(2)
Motion Raising New Issues.  AResponding Party, supporting documents, time limits.  The party responding party raising newto issues other than those raised in the initial motion or raising new issues shall pay any required motion filing fee, properly serve a copy of the following documents on opposing counsel and file the originalthem with the court administrator at least 1014 days prior to the hearing: 



(i)
Notice of motion and motion in form required by Minn. Gen. R. Prac. 303.01(a);  and 303.02; if the responding party is raising new issues; 


(ii)
Motion; 

(iii)
 Any relevant Relevant signed, sworn and notarized, affidavits and exhibits; and 



(iviii) 
Any memorandum of law the party intends to submit. 


(3)
Responding party, supporting documents, time limits.  The party responding to issues raised in the initial motion, or the party responding to a motion which raises new issues,Reply.  An initial moving party may file a reply to only new legal and factual issues raised in a Responding Motion.  The replying party shall pay any required motion filing fee, properly serve a copy of the following documents on opposing counsel and file the originalthem with the court administrator at least five7 days prior to the hearing, inclusive of Saturdays, Sundays, and holidays: 



(i)
Any memorandum of law the party intends to submit 



(ii)
Any relevantRelevant signed, sworn and notarized affidavits and exhibits. 


(4)
Computation of Time for Service and Filing By Mail.  Whenever this rule requires documents to be served and filed with the court administrator within a prescribed period of time before a specific event, service and filing maymust be accomplished as required by mail, subject to the following: (i) 3 days shall be added to the prescribed period; and (ii) filing shall not be considered timely unless the documents are deposited in the mail within the prescribed period.  Service of documents on parties by mail is subject to the provisions of Minn. R. Civ. R. P. 5.025 and 6.05.6.. 


(5)
Post-Trial Motions.  The timing provisions of Section 303.03(a) do not apply to post-trial motions. 


(b)
Failure to Comply.  In the event an initiala moving party fails to timely serve and file documents required in this rule, the hearing may be canceled by the court.  If responsive papers are not properly served and filed, the court may deem the initial motion or motion raising new issues unopposed and may issue an order without hearing.  The court, in its discretion, may refuse to permit oral argument by the party not filing the required documents, may consider the matter unopposed, may allow reasonable attorney’s fees, or may take other appropriate action.


(c)
Settlement Efforts.  No motion, except motion for temporary relief, will be heard unless the parties have conferredWithin 7 days of filing a motion, the moving party shall initiate a settlement conference either in person, or by telephone, or in writing in an attempt to resolve their differences prior to the hearing.  The moving party shall initiate such conference.  In matters involving post-decree motions, if the parties are unable to resolve their differences in this conference they shall consider the usethe issues raised.  This conference shall include consideration of an appropriate ADR process under Rule 114 to attempt to accomplish resolution.  The moving party shall certify to the court, before the time of the hearing,  compliance with this rule or any reasons for not complying, including lack of availability or cooperation of opposing counsel.  The moving party shall file a Certificate of Settlement Efforts in the form developed by the state court administrator not later than 24 hours before the hearing.  No motion shall be heard unless the parties have complied with this rule.  Whenever any pending motion is settled, the moving party shall promptly advise the court. 


(d)
Motion with Request for Oral Testimony.  



(1) Motions, except for contempt proceedings, shall be submitted on affidavits, exhibits, documents subpoenaed to the hearing, memoranda, and arguments of counsel unless otherwise ordered by the court for good cause shown.  If demand is madeexcept as otherwise provided for in these rules


(2)  Requests for the taking of oral testimony, and if the matter cannot be heard adequately in the scheduled time, the hearing shall be utilized as a prehearing conference.  Requests for hearing time in excess of one-half hour shall be submitted bymust be submitted by separate written motion specifically setting forth the necessity and reason that evidence cannot be submitted by affidavit.  The motion shall include names of witnesses, nature and length of testimony, including cross-examination, and types of exhibits, if any.  The court may issue an order limiting the number of witnesses each party may call, the scope of their testimony, and the total time for each party to present evidence.  Such an order shall be made only after the lawyer for each party has had


(3)  After service and filing of a timely motion, meeting the requirement set for the in Rule 303.03, the court may allow the matter to be heard on oral testimony.  The court may notify the parties of its decision no less than 14 days prior to the scheduled hearing.


(4)  If such notice h as not been given, the court shall not take oral testimony at the scheduled hearing unless the court in its discretion solicits additional evidence from the parties by oral testimony.  If the matter cannot be heard adequately without oral testimony, the motion hearing shall be converted to a prehearing conference.


(5)  In the event the court permits oral testimony, it may issue an order limiting the number of witnesses each party may call, the scope of their testimony, and the total time for each party to present evidence.  Each party shall be afforded an opportunity to suggest appropriate limits.  Any motion relating to custody or visitation shall additionally state whether either party desires the court to interview minor children.  No child under the age of fourteen years will be allowed to testify without prior written notice to the other party and court approval


(6)  The court may in its discretion at any time, solicit additional evidence from the parties by oral testimony.  


(Amended effective January 1, 2004.)

Family Court Rules Advisory Committee Commentary*



Minnesota Statutes, section 518.131, subdivision 8 grants a party the right to present oral testimony upon the filing of a demand either in the initial application for temporary relief or in the response thereto. 



The party demanding oral testimony should provide a list of the proposed witnesses, the scope of their testimony and an estimate of the required time. 



*Original Advisory Committee Comment--Not kept current.
Advisory Committee Comment--1996 Amendment


Subdivisions (a)-(d) of this rule are new.  They are derived from parallel provisions in new Minn. Gen. R. Prac. 115, and are intended to make motion practice in family court matters as similar to that in other civil actions as is possible and practical given the particular needs in family court matters. 



Subdivision (d) of this rule is derived from Rule 2.04 of Rules of Family Court Procedure and from Second Judicial District Rules 2.041 and 2.042. 



The requirement in subsection (c) of an attempt to resolve motion disputes requires that the efforts to resolve the matter be made before the hearing, not before bringing the motion.  It is permissible under the rule to bring a motion and then attempt to resolve the motion.  If the motion is resolved, subsection (c) requires the parties to advise the court immediately. 



Rule 303.03(a)(5) is added by amendment to be effective January 1, 1994, in order to make it clear that the stringent timing requirements of the rule need not be followed on post-trial motions.  This change is made to continue the uniformity in motion practice between family court matters and general civil cases, and is patterned on the change to Minn. Gen. R. Prac. 115.01(c) made effective January 1, 1993. 



Subdivision (c) of this rule is amended in 1996 to require consideration of ADR in post-decree matters.  The rule specifies how ADR proceedings are commenced in post-decree matters; the procedures for court-annexed ADR in these matters is generally the same under Rule 114 as for other cases.  

Advisory Committee Comment—2003 Amendments

The rule is amended in 2003 to include a reference to the requirement for paying a motion filing fee.  A new statute in 2003 imposes a fee for “filing a motion or response to a motion in civil, family, excluding child support, and guardianship case.”  See 2003 Minn. Laws 1st Spec. Sess., ch. 2, art. 2, § 2, to be codified at Minn. Stat. § 357.021, subd. 2(4).


CAMP COMMENT:  There was a split of opinion on whether to extend the current deadlines of 14/10 and 5 days to 21/14 and 7 days.  Those in favor of extending the deadlines noted that there is little time to negotiate a settlement because of the short time to respond.  Also there is substantial confusion and argument with each party wanting to have the last word.  With short deadlines the courts are constantly faced with the possibility of allowing late submissions.  Also practitioners frequently submit late papers based on the short time lines.  The extended deadlines were meant to reduce this problem.

On the other side of the argument, there were  practitioners that believed the current system is working.  Also there was a perception that with the shorter deadlines parties are better able to pursue settlement before having to incur the expense of filing a motion and affidavit.  Because most of the pleadings are fact based, the time was deemed sufficient by those in favor of not extending the deadlines.  Some thought that the protracted time in which the pleadings are out there before the hearing could actually cause more conflict.

The Rule is intended to preclude the current practice of trying to get the last word on an issue.  There was little controversy over trying to preclude this practice.  The ongoing battle of the affidavits  results in one party feeling that he or she has not been fully heard.  The more orderly methodology of statement and response provided for in the suggested change would preclude some of the chaos and protracted proceedings that now occur. 

There was consensus that requiring some settlement efforts in all types of motions was important.

The suggested changes to the rule on oral testimony were to clarify that the trial court retains jurisdiction to manage its courtroom and take testimony if the court deems it necessary but that the parties should have a stringent standard to justify the use of oral testimony.

Rule 303.04 Ex parte Emergency  Relief 


(a)
Motion.  The court may grant ex parteemergency relief only if requested by a motion with supporting affidavit, properly executedif the following requirements are met. 


(b)
Order to Show Cause.  An order to show cause shall not be used to grant ex parte relief except in those cases where permitted pursuant to Minn. Gen. R. Prac. 303.05. 

(c)
Filing.  All such orders and supporting documents must be filed with the order appropriately signed out for personal service.  A conformed file copy of such order shall be retained by the court administrator in the file. 

(d)
Interim Support Order.  To insure support for an unemployed party or a party with children pending a full temporary hearing, an initial order to show cause may, if the situation warrants, contain the following: 


IT IS FURTHER ORDERED that pending the aforesaid scheduled hearing, you, shall pay to the (petitioner) (respondent) commencing forthwith _______ percent of your net earnings after the usual deductions for FICA, withholding taxes and group insurance, such payments to be made within 24 hours of your receipt of such earnings for each pay period.  These payments are to insure that provision is made by you for the support of your (wife) (husband) (and) (children) pending the aforesaid hearing. 

(a)    Motion.   The party seeking emergency relief states with specificity in a motion and affidavit:

The percentage to be used will be in accordance with the statutory child support guidelines and such other factors related to maintenance as the court deems appropriate. 


(i)  Why emergency relief is required;


(ii)  The relief requested;


(iii)  Disclosure of any other attempts to obtain the same or similar relief and the result; 


(iv)  If there was a prior attempt to obtain emergency relief, the name of the judicial officer to whom the request was made; 


(v) If a prior request was denied for the same or similar relief, explain what new facts are presented to support the current motion.

(b)  Proposed Order.  The party seeking relief must present a proposed order for the court’s consideration.

(c)   Notice.  The party seeking the emergency relief must provide the motion and affidavit to the other party or counsel including the time when the and the place where the motion will be heard, unless:


(i)  the party seeking relief provides a written statement that the party has made a good faith effort to contact the other party or counsel and has been unsuccessful; or


(ii)  The supporting documents show good cause why notice to the other party should be required and the court waives the notice requirement.

(d)    Hearing.  An order granting relief without notice shall include a return date before the judicial officer hearing the matter.  If the relief obtained affects custody or parenting time, the court shall set the matter for hearing within 14 days of the date the extraordinary relief is granted.

There must be a showing in the Application for Temporary Relief or separate affidavit of the necessity for the interim order for support.
Family Court Rules Advisory Committee Commentary*



Minn. R. Civ. P. 65.01 states the notice requirements for ex parte relief.  Minnesota Statutes, section 518.131 controls ex parte temporary restraining orders. 



*Original Advisory Committee Comment--Not kept current.
Task Force Comment--1991 Adoption


Subdivisions (a), (b) and (c) of this rule are derived from existing Rule 2.05 of the Rules of Family Court Procedure. 



Subdivision (d) of this rule is derived from Second District Local Rule 2.051. 



Parties should be aware that Minn. Gen. R. Prac. 3 applies to all ex parte orders, including those relating to family court proceedings.  Minn. R. Civ. P. 65.01 also applies in family court temporary restraining order practice.

CAMP COMMENT:  There was extended discussion at Divorce Camp about what word best described the type of relief provided for in this rule.  The selections ranged from “expedited” to “emergency” to “urgent” but there was no consensus.  The prior use of “ex parte” was considered confusing for pro se parties and did not accurately describe the relief.  The rule was revised to make it consistent with the notice requirements for ex parte relief in the other Rules of Practice for civil practice.  

The Camp participants were concerned that any such orders issued should be reviewed by the court within a very short time.  These orders can cover parenting, support, etc. which cam have a prejudicial effect on the other party.  Under these circumstances the opportunity for a full hearing should not be delayed.

Rule 303.05 Orders to Show Cause 


Orders to show cause shall be obtained in the same manner specified for ex-parte relief.  Such orders may require production of limited financial information deemed necessary by the court.  An order to show cause shall be issued only where the motion seeks a finding of contempt under Rule 309 or the supporting affidavit makes an affirmative showing of: 


(a)
a need to require the party to appear in person at the hearing, or 


(b)
thea need for interim support is warranted, or 
(c)
the production of limited financial information deemed necessary by the court, or 
(d)
such other limited relief and appropriate restraining orders, as addressed individually in the separate supportive affidavit for ex-parte relief. 

CAMP COMMENT:  The view was that orders to show cause should be used sparingly in only limited circumstances.

Family Court Rules Advisory Committee Commentary*



The use of orders to show cause can be abused by requiring a  personal appearance where none is necessary.  A timely notice of motion informing a party of the time to appear, if he or she wishes, is adequate in most proceedings. 



*Original Advisory Committee Comment--Not kept current.
Task Force Comment--1991 Adoption

This rule is derived from existing Rule 2.06 of the Rules of Family Court Procedure.  The Family Law Section of the Minnesota State Bar Association recommended additional specific language limiting use of orders to show cause and the Task Force agrees that this clarification should be useful.  Orders to show cause are specifically authorized, in limited circumstances, by statute.  See, e.g., Minnesota Statutes, sections 256.87, subdivision 1a and 393.07, subdivision 9 (1990).
Rule 303.06 Orders and Decrees Requiring Child Support or Maintenance 


All orders and judgments and decrees which include awards of child support and/or maintenance, unless otherwise directed by the court, shall include the following provisions: 

That both parties are hereby notified that: 

(a)
Payment of support or maintenance, or both, is to be as ordered herein, and the giving of gifts or making purchases of food, clothing and the like will not fulfill the obligation. 

(b)
Payment of support must be made as it becomes due, and failure to secure, or denial of rights of, visitation is not an excuse for nonpayment, but the aggrieved party must seek relief through proper motion filed with the court. 

(c)
The payment of support or maintenance, or both, takes priority over payment of debts and other obligations. 

(d)
A party who remarries after dissolution and accepts additional obligations of support does so with full knowledge of his or her prior obligations under this proceeding. 

(e)
Child support and maintenance are based on annual income, and it is the responsibility of a person with seasonal employment to budget income so that payments are made regularly throughout the year as ordered.
Task Force Comment--1991 Adoption


This rule is derived from Rule 7.01 of the Rules of Family Court Procedure and Second District Rule 2.09.

CAMP COMMENT:  There was general consensus that this entire provision regarding notices should be deleted because the same information is included in Appendix A.

RULE 304.  SCHEDULING OF CASES

Rule 304.01 Scope 

The purpose of this rule is to provide a uniform system This rule provides  for scheduling matters for disposition and trial in proceedings in family court actions, excluding only the following:  


(a)
Actions for reimbursement of public assistance (Minnesota Statutes, section 256.87); 


(b)
Contempt (Minnesota Statutes, chapter 588); 


(c)
Domestic abuse proceedings (Minnesota Statutes, chapter 518B); 


(d)
Child custody enforcement proceedings (Minnesota Statutes, chapter 518AD); 


(e)
Support enforcement proceedings (Minnesota Statutes, chapter 518C‑‑R.U.RI.EF.S.A.); 


(f)
Withholding of refunds from support debtors (Minnesota Statutes, section 289A.50, subdivision 5); 


(g)
Proceedings to compel payment of child support (Minnesota Statutes, section 393.07, subdivision 9); and 


(h)
Proceedings for support, maintenance or county reimbursement judgments (Minnesota Statutes, section 548.091); and

(i)           Expedited Child Support Proceedings..

Rule 304.02 The Party’s Informational Statement Rule 304.02 Initial Case Management 

(a)
Timing.  Within 60 days after filing an action or, if a temporary hearing is scheduled within 60 days of the filing of the action, then within 60 days after a temporary hearing is initially scheduled to occur, whichever is later, each party shall submit, on a form to be available from the court and developed by the state court administrator, the information needed by the court to manage and schedule the case. 

(b)
Content.  The information provided shall include:  


(1)
Whether minor children are involved, and if so:  



(i)
Whether custody is in dispute; and 



(ii)
Whether the case involves any issues seriously affecting the welfare of 




the children; 


(2)
Whether the case involves complex evaluation issues, and/or marital and nonmarital property issues; 


(3)
Whether the case needs to be expedited, and if so, the specific supporting facts; 


(4)
Whether the case is complex, and if so, the specific supporting facts; 


(5)
Specific facts about the case which will affect readiness for trial; 


(6)
Recommended alternative dispute resolution process, the timing of the process, the identity of the neutral selected by the parties or, if the neutral has not yet been selected, the deadline for selection of the neutral.  If ADR is believed to be inappropriate, a description of the reasons supporting this conclusion; 


(7)
Identification of interpreter services (specifying language and, if known, particular dialect) any party anticipates will be required for any witness or party: and


(8)
A proposal for establishing any of the deadlines or dates to be included in a scheduling order pursuant to this rule. 

(c)
Unrepresented Parties.  Parties not represented by a lawyer may use forms developed specially by the state court administrator for unrepresented parties.  

  Within 60 days after the initial filing in a case or sooner if the court requires the parties shall submit an Initial Case Management form in substantial compliance with the form developed by the state court administrator. 

(Amended effective January 1, 2010.)


CAMP COMMENT:  The revisions to this rule were intended to leave room for the various early case management processes which are being used while at the same time providing some standard information through a statewide form.  

Rule 304.03 Scheduling Order 


(a)
When issued.  Within thirty days after the expiration of the time set forth in Minn. Gen. R. Prac. 304.02 for filing informational statementsan Initial Case Management statement, the court shall enter its scheduling order.  The court may issue the order after either a telephone or in court conference, or without a conference or hearing if none is needed.  


(b)
Contents of Order.  The scheduling order shall provide for alternative dispute resolution as required by Rule 114.04(c) and may establish any of the following:  



(1)
Deadlines or specific dates for the completion of discovery and other pretrial preparationalternative dispute resolution including but not limited to mediation and early neutral evaluations; 



(2)
Deadlines or specific dates for serving, filing or hearing motionsthe completion of discovery and other pretrial preparation; 



(3)
Deadlines or specific dates for serving, filing or hearing motions; 


(4)
Deadlines or specific dates for completion and review of custody/visitation mediation and evaluation or property mediation and evaluation; 

(4)
A deadline or specific date for the prehearing conference; andof custody/parenting time or property evaluations; 



(5)
A deadline or specific date for the pretrial conference; and


(6)     A deadline or specific date for the  trial or final hearing.  


(Amended effective July 1, 1997.)


CAMP COMMENT:  The requisites of the scheduling order were revised to clarify the language and also expand the language to cover the new processes which are in effect in many districts.

Rule 304.04 Amendment 


A scheduling order pursuant to this rule may be amended at a prehearingpretrial settlement conference, or upon motion for good cause shown, or upon approval by authorized court personnel if there is agreement of all parties.


CAMP COMMENT:  The feedback from the court administrators and others was that changes to scheduling should be made with the court’s input and should not circumvent the court’s management of the case.

Rule 304.05.  Collaborative Law


A scheduling order under this rule may include provision for deferral on the calendar pursuant to Rule 111.05(b) of these rules and for exemption from additional ADR requirements pursuant to Rule 111.05(c).

Rule 304.06  Continuances

(a)  Trial.    Minn. Gen. R. Prac. 122 shall be followed in connection with continuances for trial settings unless the court directs otherwise.

(b)    Motions and Pretrial.    A request for a continuance of a motion or pretrial shall be in writing and set forth the basis for the request.
Advisory Committee Comment--1996 Amendment


This rule is new.  It is patterned after the similar new Minn Gen. R.. Prac. 111.  The Task Force believes that the scheduling information and procedures in family court and other civil matters should be made as uniform as possible, consistent with the special needs in family court matters.  It is amended in 1996 to include information needed for using alternative dispute resolution in family law matters as required by Minn. Gen. R. Prac. 301.01(sic), also as amended in 1996.  These amendments follow the form of similar provisions in Minn Gen. R.. Prac. 111, and should be interpreted in the same manner.  



Matters not scheduled under the procedures of this rule are scheduled by motion practice under Minn. Gen. R. Prac. 303. Rule 304.02 now provides a definite time by which informational statements are required, even if a temporary hearing is contemplated and postponed.  Under the prior version of the rule, informational statements might never be due because a temporary hearing might be repeatedly postponed.  If the parties seek to have a case excluded from the court scheduling process, they may do so by stipulating to having the case placed on “Inactive Status.”  This stipulation can be revoked by either party, but removes the case from active court calendar management for up to one year.  See Minnesota Conference of Chief Judges (See Exhibit A), Resolution Relating to the Adoption of Uniform Local Rules, Jan. 25, 1991. 



This rule provides for a separate Form 9B for use by unrepresented parties.  This form contains additional information useful to the court in managing cases where one or both parties are not represented by an attorney.  This form is updated in 1996 to request information about any history or claims of domestic abuse and the views of the parties on the use (or potential use) of alternative dispute resolution in the same manner as Form 9A or represented parties. 

Advisory Committee Comment—2007 Amendment



Rule 304.05 is a new provision, intended primarily to make it clear that the special scheduling procedures relating to collaborative law in Minn. Gen. R. Pract. 111.05 apply to scheduling of family law matters subject to Rule 304. The rule permits a scheduling order to include provision for collaborative law, but does not require it.

Advisory Committee Comment—2009 Amendment




Rule 304.02 is amended to include section (b)(7) adopted to implement the gathering of information about the potential need for interpreter services in a case, either for witnesses or for a party.  See Minn. Gen. R. Prac. 8.13.

CAMP COMMENT:  The general consensus was that a more formal process for continuances would help to reduce the number of times counsel change the court’s docket with short notice or worse no notice.  

RULE 305.  PREHEARINGPRETRIAL CONFERENCES

Rule 305.01 PrehearingParenting/Financial Disclosure Statement 


Each party shall complete a prehearing conferenceParenting/Financial Disclosure statement substantially in the form developed by the state court administrator which shall be served upon all parties and mailed to or  filed with the court at least 107 days prior to the date of the prehearingpretrial conference.


(Amended effective January 1, 2008.)

Task Force Comment--1991 Adoption


This rule is derived from existing Rule 4.02 of the Rules of Family Court Procedure.  The existing family court rule includes a requirement that information be filed on forms, and that typewritten or word-processed documents would not be accepted for filing.  The Task Force considered the desirability of requiring information to be submitted on preprinted forms, and determined that such requirements should not be retained.  Many modern law offices cannot readily prepare such documents as word processing machines have displaced the typewriters for which the forms are designed.  The Task Force also believes that these requirements only increase the cost of litigation and limit access to the courts.

CAMP COMMENT:  There was consensus that revised and consistent forms would be helpful.  By having the same form throughout the process, the parties and counsel can work on only one form which saves time and money.

Rule 305.02 PrehearingPretrial Conference Attendance


(a)
Parties and Counsel.  Unless excused by the court for good cause, the parties and lawyers who will try the proceedings shall attend the prehearingpretrial conference, prepared to negotiate a final settlement.  The lawyer attending the pretrial conference must have authority to settle the case.  If a stipulation is reduced to writing prior to the prehearingpretrial conference, the case may be heard administratively or as a default at the time scheduled for the conference.  In thatthe event, the matter will proceed as a default, then only the party obtaining the decree need appear.  


(b)
Failure to Appear-Sanctions.  If a party fails to appear at a prehearingpretrial conference, the court may dispose of the proceedings without further notice to that party. 


(c)
Failure to Comply-Sanctions.  Failure to comply with the rules relating to prehearingpretrial conferences may result in the case being stricken from the contested calendar, granting of partial relief to the appearing party, striking of the nonappearing party’s pleadings and the hearing of the matter as a default, award of attorney fees and costs, and such other relief as the court finds appropriate, without further notice to the defaulting party.

Family Court Rules Advisory Committee Commentary*



In disposing of a proceeding, the Court may dismiss it entirely, grant relief to the party appearing, grant attorney fees, bifurcate the proceedings and grant partial relief, or grant any other relief which the court may deem appropriate.  See Rule 306.2(c). 



*Original Advisory Committee Comment--Not kept current.
Task Force Comment--1991 Adoption


Subsection (a) of this rule is derived from existing Rule 4.03 of the Rules of Family Court Procedure.  



Subsection (b) of this rule is derived from existing Rule 4.04 of the Rules of Family Court Procedure.  



Subsection (c) of this rule is derived from existing Rule 4.05 of the Rules of Family Court Procedure.  



A prehearing conference without both parties and lawyers familiar with the facts of the case and the parties is rarely a worthwhile exercise and usually is a waste of resources of the parties and the court.  Nonetheless, the Task Force believes there may be situations, on rare occasion, where a party or lawyer should be excused from attendance or should be allowed to participate by conference phone call.


CAMP COMMENT:  The language was clarified to use “pretrial” instead of “prehearing.”  Also there was consensus that the attorney who could settle the case and preferably the attorney trying the case should be at the pretrial conference.

Rule 305.03 Prehearing Conference Order for Trial or Continued Pretrial 


If the parties are unable to resolve the case, in whole or in part, at the prehearingpretrial conference, the court shall issue an order which schedules any remaining discovery and any contemplated motions, identifies the contested issues for trial, and provides for the exchange of witness lists and exhibits to be offered at trial.   The order shall identify and describe the resolution of uncontested issues which have been placed on the record.
Cross Reference:  Minn. Civ. Trialbook, section 5.

Task Force Comment--1991 Adoption


This rule is new.  The Task Force believes it is useful to have an order entered to limit the issues and preserve any agreements reached at a pretrial conference.  This rule is adapted from a recommendation of the Minnesota State Bar Association’s Family Law Section.

CAMP COMMENT:  There was general consensus that without recording the agreements reached at the time of the pretrial, parties may go back on prior agreements at the time of trial.  By including agreements in the court’s order, this is avoided.

RULE 306.  DEFAULT

Rule 306.01 Scheduling of Final Hearing 


Except when proceeding under Rule 302.01(b) by Joint Petition, Agreement and Judgment and Decree, to place a matter on the default calendar for final hearing or for approval without hearing pursuant to Minnesota Statutes, section 518.13, subdivision 5, the moving party shall submit a default scheduling request substantially in theDefault Scheduling Request form developed by the state court administrator and shall comply with the following, as applicable: 


(a)
Without Stipulation-No Appearance.  In all default proceedings where a stipulation has not been filed, an affidavitAffidavit of defaultDefault and of nonmilitary statusNonmilitary Status of the defaulting party or a waiver by that party of any rights under the Servicemembers Civil Relief Act, as amended, shall be filed with the court.  


(b)
Without Stipulation-Appearance.  Where the defaulting party has appeared by a pleading other than an answer, or personally without a pleading, and has not affirmatively waived notice of the other party’s right to a default hearing, the moving party shall notify the defaulting party in writing at least fourteen (1421) days before the final hearing of the intent to proceed to Judgment.  The notice shall state:  



You are hereby notified that an application has been made for a final hearing to be held on _______________, 20__, at __:__ _.m. at ___________________ [a date not sooner than fourteen (1421) days from the date of this notice].  You are further notified that the court will be requested to grant the relief requested in the petition at the hearing.  You should contact the undersigned and the District Court Administrator immediately if you have any defense to assert to this default judgment and decree.  

The default hearing will not be held until the notice has been mailed to the defaulting party at the last known address and an affidavit of service by mail has been filed. 


If the case is to proceed administratively without a hearing under Minn. Stat. § 518.13, subdivision 5, then the notice shall be sent after the expiration of the 30-day answer period, but at least fourteen (1421) days before submission of a default scheduling request as required by this rule, and shall state:

You are hereby notified that an application will be made for a final judgment and decree to be entered not sooner than fourteen (1421) days from the date of this notice.  You are further notified that the court will be requested to grant the relief requested in the Petition.  You should contact the undersigned and the District Court Administrator immediately if you have any defense to assert to this default judgment and decree.


(c)
Default with Stipulation.  Whenever a stipulation settling all issues has been executed by the parties, the stipulation shall be filed with an affidavit of nonmilitary status of the defaulting party or a waiver of that party’s rights under the Servicemembers Civil Relief Act, as amended, if not included in the stipulation. 


In a stipulation where a party appears pro se, the following waiver shall be executed by that party:


I know I have the right to be represented by a lawyer of my choice.  I hereby expressly waive that right and I freely and voluntarily sign the foregoing stipulation.  


(Amended effective January 1, 2008.)

Family Court Rules Advisory Committee Commentary*



This stipulation should establish that one of the parties may proceed as if by default, without further notice to or appearance by the other party.  



The waiver of counsel should be prepared as an addendum following the parties’ signatures on the stipulation. 



*Original Advisory Committee Comment--Not kept current.
Advisory Committee Comment--1992 Amendments


Subsections (a) and (b) of  this rule are derived from existing Rule 5.01 of the Rules of Family Court Procedure.  



Subsection (c) of  this rule is derived from existing Rule 5.02 of the Rules of Family Court Procedure. 



The default scheduling request required by Rule 306.01, as amended in 1992, serves the purpose of permitting the court administrator’s office to schedule the case for the right type of hearing.  It is not otherwise involved in the merits.  The affidavit of default is a substantive document establishing entitlement to relief by default.   

Advisory Committee Comment—2003 Amendment


Rule 306.01 is amended in 2003 to add a new first clause. The purpose of this change is to include in the rules an express exemption of the proceedings from the requirements of the rule when the parties proceed by Joint Petition, Agreement and Judgment and Decree as allowed by new Rule 302.01(b).

Advisory Committee Comment—2006 Amendment


Rule 306 is amended to clarify the role of the notice required to be given to parties who are in default but who have “appeared” in some way.  A party is not entitled to prevent entry of judgment if that party is in default by not serving and filing a timely written answer to the Petition.  Nonetheless, the court may, in its discretion, consider some appropriate measures to prevent the case from being decided on a default basis and to obviate a motion for relief from the default judgment and decree.  Accordingly, the rule is amended to afford more useful notice as to the request for a default.


The rule does not define how a party might appear either by “a pleading other than an answer,” or “personally without a pleading.”  Both conditions should be limited to some actions that approach responding to the Petition despite the fact they may be insufficient as a matter of law to stand as a response.  Sending a letter that responds to a Petition might suffice for the first condition, as might a letter to the court.  Appearing at a court hearing despite having not answered would certainly meet the “appeared personally” condition.  When in doubt as to other circumstances, the party seeking a default should, to comply with Rule 306.01(b), provide the required notice, with the expectation that many of these responses that fall short of an answer will not prevent entry of judgment.


The Soldiers’ and Sailors’ Civil Relief Act of 1940 was amended and renamed in 2003, and the rule is amended to use the new name as a matter of convenience.  See Servicemembers Civil Relief Act, Pub. L. No. 108-189, § 1, 117 Stat. 2835, 2840-42 (2003) (to be codified at 50 U.S.C. app. § 521).  The former rule would still apply, however, because it included the “as amended” extension of the citation.

Rule 306.02 Preparation of Decree 


Except in a proceeding under Rule 302.01(b) commenced by Joint Petition, Agreement and Judgment and Decree, or in a scheduled default matter, proposed findings of fact, conclusions of law, order for judgment and judgment and decree shall be submitted to the court in advance of, or at, the final hearing.

(Amended effective January 1, 2004.)
Task Force Comment--1991 Adoption


This rule is derived from existing Rule 5.03 of the Rules of Family Court Procedure.
Advisory Committee Comment—2003 Amendment

Rule 306.02 is amended in 2003 to add a new first clause.  The purpose of this change is to include in the rules an express exemption of the proceedings from the requirements of the rule when the parties proceed by Joint Petition, Agreement and Judgment and Decree as allowed by new Rule 302.01(b).

CAMP COMMENT:  There was consensus that this rule could be deleted so that the individual judge can determine how the final decree will be provided to the court.

RULE 307.  FINAL HEARINGS


(a)
Failure to Appear-Sanctions.  Failure to appear at the scheduled final hearing may result in the case being stricken from the contested calendar, granting of partial relief to the appearing party, striking of the nonappearing party’s pleadings and the hearing of the matter as a default, an award of attorney’s fees and costs, and such other relief as the court finds appropriate, without further notice to the defaulting party.  


(b)
Stipulations Entered in Open Court-Preparation of Findings.  Where a stipulation has been entered orally upon the record, the lawyer directed to prepare the decree shall submit it to the court with a copy to each party.  Unless a written, fully executed stipulation is filed or unless the decree contains the written approval of the lawyer for each party or the other party if not represented, a transcript of the oral stipulation shall be filed by the lawyer directed to prepare the decree.  Responsibility for the cost of the transcript shall be determined by the court.  Entry of the decree shall be deferred for 14 days to allow for objections unless the decree contains the written approval of the lawyer for each party, or the other party if not represented.

Task Force Comment--1991 Adoption


Subsection (a) of this rule is derived from existing Rule 6.01 of the Rules of Family Court Procedure.  



Subsection (b) of this rule is derived from existing Rule 6.02 of the Rules of Family Court Procedure.
RULE 308.  FINAL DECREE

Rule 308.01 Notices; Service 

(a)
Awards of Child Support and/or Maintenance.  All judgments and decrees which include awards of child support and/or maintenance, unless otherwise directed by the court, shall include the provisions set forth in Minn. Gen. R. Prac. 303.06. Statutes section 518.68 (Appendix A).

(b)
Public Assistance.  When a party is receiving or has applied for public assistance, the party obtaining the judgment and decree shall serve a copy on the agency responsible for child support enforcement, and the decree shall direct that all payments of child support and spousal maintenance shall be made to the agency providing the assistanceMinnesota Child Support Central Payment Center for as long as the custodial parent is receiving assistance. 


(c)
Child Support Enforcement.  When a private party has applied for or is using the services of the local child support enforcement agency, a copy of the decree shall be served by mail by the party submitting the decree for execution upon the county agency involved. 


(d)
Supervised CustodyParenting Time or Visitation.  A copy of any judgment and decree or other order directing ongoing supervision of custodyparenting time or visitation shall be provided to the appropriate agency by the party obtaining the decree or other order.

Family Court Rules Advisory Committee Commentary*



Minnesota Statutes, section 518.551 requires that maintenance or support must be ordered payable to the public agency so long as the obligee is receiving public assistance. 



Agencies responsible for enforcement of child support in private cases also require a copy of the judgment and decree. 



*Original Advisory Committee Comment--Not kept current.
Task Force Comment--1991 Adoption


Subdivision (a) of this rule is derived from existing Rule 7.01 of the Rules of Family Court Procedure.  The list of provisions is not set forth in this rule, as it was set forth in full in new Minn. Gen. R. Prac. 303.06. 



Subdivision (b) is derived from Rule 7.02 of the Rules of Family Court Procedure, and also in part from Second District Local Rule 7.021. 



Subdivision (c) is derived from Second District Local Rule 7.022. 



Subdivision (d) of this rule, replacing existing Rule 7.03 of the Rules of Family Court Procedure, was recommended to the Task Force by the Minnesota State Bar Association Family Law Section.
Rule 308.02 Statutorily Required Notices 


Where statutes require that certain subjects be addressed by notices in an order or decree, the notices shall not be included verbatim but shall  be set forth in an attachment and incorporated by reference.

Family Court Rules Advisory Committee Commentary*



See Rule 10.01, Form 3, for the concept of the form of the attachment. 

*Original Advisory Committee Comment--Not kept current.
Task Force Comment--1991 Adoption


This rule is derived from existing Rule 7.04 of the Rules of Family Court Procedure.
Rule 308.03 Sensitive Matters 


Whenever the findings of fact include private or sensitive matters as determined by the court, a party may submit a judgment and decree supported by separate documents comprising findings of fact, conclusions of law, and order for judgment.

Task Force Comment--1991 Adoption


The Task Force recommends repeal of existing Rule 7.05 of the Rules of Family Court Procedure because the requirement for findings is well established by the common law, and a rule recodifying the settled law is surplusage. 



The recommended rule is patterned after Second District Rule 7.051.  Its purpose is to allow sensitive factual and legal matters to be preserved in separate documents so that the need for disseminating confidential and sensitive matters can be minimized.  This rule does not create a right to maintain the privacy of any portion of the findings; it allows the court to create documents that may be useful for some public purposes without including all other parts of the findings.
Rule 308.04.  Joint Marital Agreement and Decree


The parties to any proceeding may use a combined agreement and judgment and decree for marriage dissolution. A judgment and decree which is subscribed to by each party before a notary public and contains a final conclusion of law with words to the effect that “the parties agree that the foregoing Findings of Fact and Conclusions of Law incorporate the complete and full Marital Termination Agreementagreement” shall, upon approval and entry by the court, constitute an agreement and judgment and decree for marriage dissolution for all purposes.

Advisory Committee Comments—2007 Amendment




Rule 308.04 is new.  The rule allows parties in any marriage dissolution proceeding, whether commenced by petition or joint petition, to use a combined marital termination agreement and judgment and decree.  The primary benefit of this procedure is to reduce the risk of discrepancy between the terms of a marital termination agreement and the judgment and decree it purports to authorize.  This procedure should benefit both the parties and the court in streamlining the court procedure where the parties are in agreement.  The rule permits the parties to use this procedure by agreement, but does not require its use.




The procedure in Rule 308.04 is similar to the procedure for use of combined Joint Petition, Agreement and Judgment and Decree under Rule 302.01(b)(2), but it is available in all cases where the parties agree on all issues (the Rule 302 procedure may be used only in cases not involving children).




The use of this procedure will result in the marital termination agreement becoming an integral part of the judgment and decree, which will render it a public record.  To the extent the parties’ agreement contains confidential information, they should consider alternative methods of protecting that information, such as use of separate documents as provided for in Rule 308.03 so the agreement is not filed or the use of the confidentiality protection procedures contained in Minn. Gen. R. Prac. 11.

RULE 309.  CONTEMPT

Rule 309.01 Initiation 


(a)
Moving Papers-Service; Notice.  Contempt proceedings shall be initiated by notice of motion and motion or by an order to show cause served upon the person of the alleged contemnor together with motions accompanied by appropriate supporting affidavits.    The order to show cause shall be issued by the court without notice to the alleged contemnor provided the supporting affidavits credibly raise an issue of contempt.

(b) 
Content of Order to Show Cause.    The order to show cause shall direct the alleged contemnor to appear and show cause why he or she should not be held in contempt of court and why the moving party should not be granted the relief requested by the motion.  If proceeding by notice of motion and motion, the motion may seek that relief directly.


The notice of motion and motion or the order to show cause shall contain at least the following: 



(1)
a reference to the specific order or judgment of the court alleged to have been violated and the date of entry or filing of the order or judgment; 



(2)
a quotation of the specific applicable provisions ordered; and 



(3)
the alleged failures to comply; and


(4)
a date to appear for a Rule 309.02 hearing no later than 30 days subsequent to the issuance of the order to show cause. 


(bc)
Affidavits.  The supportive affidavit of the moving party shall set forth each alleged violation of the order with particularity.  Where the alleged violation is a failure to pay sums of money, the affidavit shall state the kind of payments in default and shall specifically set forth the payment dates and the amounts due, paid and unpaid for each failure. 


TheAny responsive affidavit shall set forth with particularity any defenses the alleged contemnor will present to the court.  Where the alleged violation is a failure to pay sums of money, the affidavit shall set forth the nature, dates and amount of payments, if any. 


The supportive affidavit and the responsive affidavit shall contain numbered paragraphs which shall be numbered to correspond to the paragraphs of the motion where possible.

(Amended effective January 1, 2010.)

Family Court Rules Advisory Committee Commentary*



Service of the order to show cause upon the person provides jurisdiction for the issuance of a writ of attachment or bench warrant, if necessary, and meets the requirement or an opportunity to be heard.  See Clausen v. Clausen, 250 Minn. 293, 84 N.W.2d 675 (1976); Hopp v. Hopp, 279 Minn. 170, 156 N.W.2d 212 (1968). 



*Original Advisory Committee Comment--Not kept current.
Task Force Comment--1991 Adoption


Subdivision (a) of this rule is derived from existing Rule 8.01 of the Rules of Family Court Procedure. 



Subdivision (b) of this rule  is derived from existing Rule 8.01 of the Rules of Family Court Procedure.  The new language is derived from Second District Local Rule 8.011.

Advisory Committee Comment—2009 Amendment



Rule 309.01 is amended in 2009 to remove an apparent requirement that any contempt proceeding be commenced by order to show cause.  Although an order to show cause is an available mechanism for initiating contempt proceedings, the authorizing statute also recognizes that these proceedings may be commenced by motion accompanied by appropriate notice. See Minn. Stat. § 588.04. The amendment to Rule 309.01 is intended simply to recognize that both mechanisms are available. In many situations, proceeding by order to show cause is preferable. Use of an order to show cause, which is court process served with the same formality as a summons, permits the court to impose sanctions directly upon failure to comply. See Minn. Stat. § 588.04. It is the preferred means to commence a contempt proceeding if there is significant risk that the alleged contemnor is likely not to appear in response to a notice of motion. 


CAMP COMMENT:  While the rule was amended after Divorce Camp to permit contempt proceedings to be initiated by a motion, there was strong disagreement with this provision at Divorce Camp.  

The suggested revisions reflect the concern that there can be substantial delays of sometimes months between hearings in a contempt proceeding.  Because these motions usually involve support or other critical matters such as parenting time, it is important that relief is issued promptly.
Rule 309.02 Hearing 


The alleged contemnor must appear in person before the court to be afforded the opportunity to resistrespond to the motion for contempt by sworn testimony.  The court shall not act upon affidavit alone, absent express waiver by the alleged contemnor of the right to offer sworn testimony.

Family Court Rules Advisory Committee Commentary*



For the right to counsel in contempt proceedings, see Cox v. Slama, 355 N.W.2d 401 (Minn. 1984). 



*Original Advisory Committee Comment--Not kept current.
Task Force Comment--1991 Adoption


This rule is derived from existing Rule 8.02 of the Rules of Family Court Procedure.
Rule 309.03 Sentencing 


(a)
Default of Conditions for Stay.  Where the court has entered an order for contempt with a stay of sentence and there has been a default in the performance of the condition(s) for the stay, before a writ of attachment or a bench warrant will be issued, an affidavit of noncompliance and request for writ of attachment must be served upon the person of the defaulting party, unless the person is shown to be avoiding service. 


(b)
Writ of Attachment.  The writ of attachment shall direct law enforcement officers to bring the defaulting party before the court for a hearing to show cause why the stay of sentence should not be revoked.  A proposed order for writ of attachment shall be submitted to the court by the moving party.

Task Force Comment--1991 Adoption


Subdivision (a) of this rule is derived from existing Rule 8.03 of the Rules of Family Court Procedure. 



Subdivision (b) of this rule is derived from existing Rule 8.03 of the Rules of Family Court Procedure, with the new language added from Second District Rule 8.031.
RULE 310.  ALTERNATIVE DISPUTE RESOLUTION

Rule 310.01 Applicability 

(a) When ADR Required.    All family law matters in district court are subject to Alternative Dispute Resolution (ADR) processes as established in Rule 114, except for: 


1.
actions enumerated in Minnesota Statutes, chapter 518B (Domestic Abuse Act), 


2.
contempt actions, and 


3.
maintenance, support, and parentage actions when the public agency responsible for child support enforcement is a party or is providing services to a party with respect to the action. 


(b)  ADR Where there is Domestic Abuse.    The court shall not require parties to participate in any facilitative process where one of the parties claims to be the victim of domestic abuse by the other party or where the court determines there is probable cause that one of the parties or a child of the parties has been physically abused or threatened with physical abuse by the other party.  In circumstances where the court is satisfied that the parties have been advised by counsel and have agreed to an ADR process as established in Rule 114, that will not involverequire face-to-face meeting of the parties, the court may direct that the ADR process be used. 


The court shall not require parties to attempt ADR if they have made an unsuccessful effort to settle all issuespreviously engaged in an ADR process under Rule 114 with a  qualified neutral before the filing of Informational Statement.  and reached an impasse.

(Amended effective July 1, 1997.)

Advisory Committee Comment--1996 Amendment


This rule is changed from a limited rule dealing only with mediation to the main family law rule governing use of ADR.  All of the provisions of the existing rule are deleted because their subject matter is now governed by either the amended rule or Minn. Gen. R. Pract. 114. The committee believes that there are significant and compelling reasons to have all court-annexed ADR governed by a single rule.  This will streamline the process and make it more cost-effective for litigants, and will also make the process easier to understand for ADR providers and neutrals, many of whom are not lawyers. 



The rule is not intended to discourage settlement efforts in any action.  In cases where any party has been, or claims to have been, a victim of domestic violence, however, courts need to be especially cautious.  Facilitative processes, particularly mediation, are especially prone to abuse since they place the parties in direct contact and may encourage them to compromise their rights in situations where their independent decision-making capacity is limited.  The rule accordingly prohibits their use where those concerns are present. 

Rule 310.02 Post-Decree Matters 


The court may order ADR under Rule 114 in matters involving post-decree relief.  The parties shall discuss the use of ADR as part of the conference required by Rule 303.03(c).  


(Amended effective July 1, 1997.)

Advisory Committee Comment--1996 Amendment


This rule expressly provides for use of ADR in post-decree matters.  This is appropriate because such matters constitute a significant portion of the litigation in family law and because these matters are often quite susceptible to successful resolution in ADR. 



The committee believes the existing mechanism requiring the parties to confer before filing any motion other than a motion for temporary relief provides a suitable mechanism for considering ADR and Rule 303.03(c) is amended to remind the parties of this obligation. 
310.03-310.09 (Deleted effective July 1, 1997.)

RULE 311.  FORMS

The forms developed by the state court administrator are sufficient under these rules.


(Amended effective January 1, 2008.)

Task Force Comment--1991 Adoption


This rule is derived from existing Rule 10.01 of the Rules of Family Court Procedure.
Advisory Committee Comment—2008 Amendments




The responsibility for forms development and review is being handed off to the state court administrator to permit more effective forms management and review.  This process is already followed for the expedited process.  Gen. R. Prac. 379.02. 

RULE 312. REVIEW OF REFEREE’S FINDINGS OR RECOMMENDATIONS
Rule 312.01 Notice of Assignment to Judge; Parties’ Submissions 


Upon the filing of the notice of review of a referee’s findings or recommended order, the court administrator shall notify each party: 

(a)
of the name of the judge to whom the review has been assigned; 

(b)
that the moving party shall have 10 days from the date of mailing the notice of assignment in which to file and serve a memorandum; and 

(c)
that the responding party(s) shall have 20 days from the date of mailing the notice of assignment within which to file and serve a responsive memorandum. 

Failure to file and serve these submissions on a timely basis may result in dismissal of the review or disallowance of the submissions.  No additional evidence may be filed and no personal appearance will be allowed except upon order of the court for good cause shown after notice of motion and motion. 

The review shall be based on the record before the referee and additional evidence will not be considered, except for compelling circumstances constituting good cause.
Task Force Comment--1991 Adoption


This rule is derived from Second District Rules 11.03 and 11.04.
Rule 312.02 Transcript of Referee’s Hearing 

Any party desiring to submit a transcript of the hearing held before the referee shall make arrangements with the court reporter at the earliest possible time.  The court reporter must advise the parties and the court of the date by which the transcript will be filed.  The order and submission of the transcript shall not delay the due dates for the submissions described in Rule 312.01.
Task Force Comment--1991 Adoption


This rule is derived from Second District Rule 11.05.

CAMP COMMENT:  There was unanimous consensus that this Rule should be deleted because it is not relevant to current practice and can lead to unnecessary filings by those not familiar with the Rules.

RULE 313.  CONFIDENTIAL NUMBERS AND TAX RETURNS

 
The requirements of Rule 11 of these rules regarding submission of restricted identifiers (e.g., social security numbers, employer identification numbers, financial account numbers) and financial sorcesource documents (e.g., tax returns, wage stubs, credit card statements) apply to all family court matters).


(Amended effective July 1, 2005.)

Advisory Committee Comment--2000 Amendments


Rule 313 is new in 2000 and is designed to facilitate confidential treatment of social security numbers and tax returns in family court proceedings.  Confidentiality is required under both state and federal law.  See Minnesota Statutes, section 518.146 (1999 Supplement); 2000 Minnesota Laws, chapter 403 (codified as Minnesota Statutes, section 518.5513, subdivision 3); 42 U.S.C., section 666(a)(13), (c)(2)(A); 42 U.S.C., section 405(c)(2)(C)(vii).  This rule relieves court administration staff from the daunting task of assuring that social security numbers and tax returns are not inadvertently disclosed and places the primary responsibility for maintaining privacy with the persons submitting the  information to the court.  

 
State law also requires the social security number to be included in each child support order.  See, e.g., Minnesota Statutes, sections 256.87, subdivision 1a; 257.66; 518.171, subdivision 1(a)(2); 518.5853, subdivision 5 (1998; 1999 Supp.).  This rule contemplates that inclusion of social security numbers may appropriately be accomplished by relegating  social security numbers to a separate page that is referenced in the order. 
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