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PART I: INTRODUCTION

A.

ACKNOWLEDGEMENTS

The members of the Minnesota Supreme Court Advisory Task Force on Parental
Cooperation wish to thank all who assisted in and supported the work of the Task
Force. In particular:

e Special appreciation is expressed to those individuals who made presentations to
the Task Force regarding use of parenting plans in other states and background
information regarding domestic abuse.

e We are grateful to those individuals who helped the Task Force refine its work
product by submitting written and oral comments at the public hearing regarding
the preliminary recommendations proposed by the Task Force.

o Finally, thank you to those legal professionals who significantly contributed to the
work of the Task Force by responding to a detailed questionnaire at the 1999
Annual Family Law Institute sponsored by the Minnesota State Bar Association,
Continuing Legal Education Office. Thank you also to CLE staff who helped
distribute and collect the questionnaire at the conference.
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B. TASK FORCE MEMBERS

TASK FORCE CHAIR: Honorable Sharon Hall. District Court Judge,
Tenth Judicial District.

SUBCOMMITTEE CHAIRS:

Parenting Plan Sﬁbcommittee Honorable William Howard. District Court Judge,
Fourth Judicial District.

Fiscal Review Subcommittee Christa Anders. Attorney at Law; Child Support
Enforcement Division, Department of Human
Services.

Conflict Reduction

Subcommittee Honorable Donald Rysavy. District Court
Judge, Third Judicial District.

TASK FORCE MEMBERS:

Mary Ackerman, Associate Director of National Initiatives, Search Institute
Christa Anders, Child Support Enforcement Division, Department of Human Services
Honorable Paul Benshoof, District Court Judge, Ninth Judicial District
Paul Bergstrom, Attorney At Law, Guardian Ad Litem

Representative Len Biernat, Minnesota House of Representatives
Representative David Bishop, Minnesota House of Representatives
Suzanne Born, Attorney at Law

Robert A. Carrillo, Director of Communications, RKIDS of Minnesota, Inc.
Honorable Jim Clark, District Court Judge, Second Judicial District
Representative Andy Dawkins, Minnesota House of Representatives
Jacquelin Evans, Guardian Ad Litem Services, Inc.

Rosemary Frazel, Director of Public Policy, Children’s Defense Fund
Guadalupe Alba-Guintero, Life-Work Planning

Honorable Sharon Hall, District Court Judge, Tenth Judicial District
Honorable William Howard, District Court Judge, Fourth Judicial District
Eileen Hudon, Minnesota Coalition for Battered Women'

Carol Jensen, Court Administrator, Swift County

A.M. “Sandy” Keith, Attorney at Law?

Steve King, Cooperation for the Children Program, Ramsey County
Senator Sheila Kiscaden, Minnesota Senate

'Eileen Hudon withdrew from the Task Force in September 1998. |
* Sandy Keith resigned from the Task Force on May 6, 1999.
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Senator David Knutson, Minnesota Senate

Ronald Longtin, Court Administrator, Stearns County

Alice Lynch, Black, Indian, Hispanic & Asian Women in Action

Honorable Leslie Metzen, District Court Judge, First Judicial District

Nancy Mischel, Legal Services Advocacy Project

Mindy Mitnick, Uptown Mental Health Center

Dr. C.L. Moore, Pediatric and Family Psychology Center

William E. Mullin, Attorney At Law, Maslon, Edelman, Borman & Brand, LLP
Maria Pastoor, Minnesota Coalition for Battered Women*

Iweda Riddley, Phyllis Wheatley Community Center’

Honorable Donald Rysavy, District Court Judge, Third Judicial District
Senator David TenEyck, Minnesota Senate®

Charles Thomas, Attorney At Law, Southern Minnesota Regional Legal Services
Honorable Steven Youngquist, Attorney At Law, Administrative Law Judge, Office of
Administrative Hearings

SUPREME COURT LIAISON:
Honorable Paul C. Anderson, Associate Justice Minnesota Supreme Court

STAFF:

Janet K. Marshall, Director Research and Planning, Court Services Division, State Court
Administration

Tori Jo Wible, Staff Attorney, Court Services Division, State Court Administration

SUPPORT STAFF:
Melissa Garlington, Project Specialist, Court Services Division, State Court Administration
Matt Grosser, Senior Research Analyst, Court Services Division, State Court Administration

Christine Salaba, Administrative Secretary, Court Services Division, State Court
Administration

> Nancy Mischel began representing the Legal Services Advocacy Project upon Iweda Riddley’s withdrawal from
the Task Force in October 1998.

4 Maria Pastoor began representing the Minnesota Coalition for Battered Women upon Eileen Hudon’s
withdrawal from the Task Force in September 1998.

* Iweda Riddley withdrew from the Task Force in October 1998 and was replaced by Nancy Mischel.

% Senator TenEyck was appointed to the district court bench and resigned from the Senate in November 1999.
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PART II: EXECUTIVE SUMMARY

A. THE ISSUES

Focus has long been directed toward reduction of conflict in dissolution, annulment, legal
separation and paternity proceedings, specifically those involving children, in order to reduce
acrimony in dissolution and related proceedings and to foster collaborative parenting
arrangements. The Minnesota Supreme Court Advisory Task Force on Visitation and Child
Support Enforcement made several recommendations in their final report of January 1997
which it believed would serve as tools to reduce conflict. Those recommendations included
mandatory parent education classes, additional education for judges and attorneys and
experimentation with programs aimed at providing intensive services to parents in conflict
situations.

In Minnesota, some custodial and noncustodial parents are often unable to resolve custody
disputes. Some custodial and noncustodial parents fail to comply with visitation orders, often
causing or escalating conflict between the parents. Some parents, in an effort to get the legal
proceedings “over with” agree to nothing more specific than “reasonable visitation” which
causes conflict when the parents later have differing views of what is “reasonable”.
Regardless of the issue or reason, escalation of conflict regarding ongoing parenting issues
can cause emotional harm to the innocent children involved.

B. PURPOSE OF TASK FORCE

Over the past decade the Minnesota Legislature has dealt with issues of visitation, custody and
conflict in dissolution, annulment, legal separation and paternity cases. The concern was
renewed during the 1998 legislative session as several legislators considered the concept of
parenting plans. As a result of this consideration, the Minnesota Supreme Court was requested
to establish a Task Force to evaluate methods of reducing conflict in dissolution, annulment,
legal separation and paternity cases, and to specifically evaluate the use of parenting plans.

Pursuant to the Legislature’s request, on August 10, 1998, the Minnesota Supreme Court
issued an Order establishing the Advisory Task Force on Parental Cooperation [“Task
Force”]. The Order establishing the Task Force directed the Task Force to:

e research and evaluate ways to reduce conflict between parents in marriage
dissolution, annulment, legal separation, and paternity proceedings;

e research and evaluate the use of parenting plans as a tool for encouraging
cooperation between parents relating to their parental obligations, decision-making
authority, and schedules for the upbringing of children;

e research and evaluate the programs and experiences in other states that have
implemented parenting plans; and

e research and evaluate the fiscal impact of parenting plans upon parties and the
judicial system.
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Upon completion of its study, the Task Force was directed to make recommendations
regarding:
o reducing conflict between parents in marriage dissolution, annulment, legal
separation, and paternity proceedings;
o the use of parenting plans;
e programs and experiences in other states that have implemented parenting plans;
and
o the fiscal impact of parenting plans upon parties and the judicial system.

C. OVERVIEW OF TASK FORCE ORGANIZATION AND
PROCEDURES

The Parental Cooperation Task Force explored a number of issues related to possible changes
in the current family law system. The Task Force has attempted to utilize a number of
underlying principles in its work of analyzing proposed changes:

o Facilitating child-focused strategies;

e Maintaining and/or establishing children’s relationships with both parents when
appropriate;

¢ Reducing conflict and the impact of conflict on children;

¢ Protecting children from violence and abuse;

e Ensuring the economic well-being of children; and

e Making parenting education opportunities universally available in Minnesota

To more efficiently carry out the Supreme Court’s charge, the Task Force divided into three
subcommittees: Parenting Plan Review, Fiscal Review, and Conflict Reduction. The
Parenting Plan Subcommittee reviewed statutes providing for parenting plans from other
states, examined some parenting plan forms, drafted a sample parenting plan form’ and
debated the pros and cons of implementing mandatory or optional Parenting Plans in
Minnesota. The Fiscal Review Subcommittee researched and analyzed the relationship
between parenting plans and the delegation of financial responsibilities for children as well as
the fiscal impact of the various options under consideration by the other two subcommittees
upon the judicial system and parents. The Conflict Review Subcommittee discussed areas of

7 A sample form was distributed to interested parties for discussion purposes only. Some attorneys and parents
throughout the state have used this or other forms. The sample form distributed by the Task Force does not
conform with Task Force recommendations. The Task Force does not approve or endorse the use of any
particular form. The Task Force recommends that the Supreme Court establish a workgroup to develop a sample
parenting plan form for use in Minnesota courts.
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conflict in dissolution, annulment, legal separation and paternity cases and reviewed various
methods of reducing conflict.

The full Task Force worked with Matt Grosser, Court Services Division, State Court
Administration, to develop and execute a questionnaire for persons attending the Minnesota
State Bar Association Continuing Legal Education Office’s Annual Family Law Institute. The
questionnaire covered areas the Task Force believed to be of highest conflict and included an
opinion question regarding whether certain statutory changes might reduce conflict:
specifically the areas of custody and visitation terminology and standards for removal of
children from the state. The results are attached as Appendix A.

The full Task Force met together each month and in February 1999 met for a full day for a
presentation by Seattle, Washington attorney John Kydd. Mr. Kydd presented the results of
much academic and professional study of conflict and violence in families, and explained how
treating violence as a public health and prevention issue seems most appropriate.

The full Task Force met in September 1999 to discuss the subcommittees’ findings. The
results of the various subcommittees’ discussions and research formed the basis of the Task
Force’s preliminary recommendations. The task force deliberated on and approved the
preliminary recommendations that were distributed for review and comment to over 500
individuals and advocacy groups throughout Minnesota. On October 14, 1999, the Task Force
held a public hearing during which oral comments regarding the provisions of the preliminary
recommendations were received. The Task Force also received written comments from over
50 people.

During the November and December meetings, the Task Force members carefully considered
the comments of the public as they continued to debate the preliminary recommendations.
Through this process the Task Force members refined and finalized their recommendations,
which are summarized below in Section E of this Executive Summary and which are fully set
forth in Part IV of this Report: Deliberations and Recommendations.

D. NOTE ON TERMINOLOGY

The Task Force recommendations allow for parents within the context of a parenting plan to
replace traditional terminology of custody and visitation with other terms. For purposes of

this report, the report will use these terms while recognizing that parents may ultimately use
other words.
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E. SUMMARY OF RECOMMENDATIONS

The Task Force has considered a number of recommendations designed to change the focus of
family law from parents to children. The following recommendations seek to facilitate this
shift in attitudes and practice.

Language Modification

1. Current statutory language should be amended to substitute the term “parenting time”
for “visitation” wherever it appears in relationship to parents.

2. Current statutory language providing for legal and physical custody should be
expanded to provide:
a. Parents voluntarily agreeing to parenting plans can use other terminology for
physical and legal custody and visitation.
b. When parents cannot agree, the Court shall use traditional terminology for
physical and legal custody.
c. For purposes of enforcement in other jurisdictions, every final judgment and

decree in Parenting Plan cases must designate whether one parent or the other
has sole or joint custody or both.

Implementation of Parenting Plans Concept

1. All actions, judgments and decrees involving issues of custody and visitation for minor
children may include parenting plans.

2. The Legislature should request and fund the development of a budget and
implementation plan for parenting plans. The Judiciary should develop the budget and
implementation plan. Implementation of recommendations with a fiscal impact should
be delayed until the funds for new services are appropriated.

3. Parents may, in a parenting plan, stipulate to a best interests modification standard in
cases involving sole physical custody.

4. If the Court determines that an act(s) of domestic abuse has occurred at any time, the
court must make detailed findings if it concludes that removal is not in the child’s best
interest.

5. The Court shall accept a proposed parenting plan agreed to by both parties unless the
court makes detailed findings why the proposed plan is not in the best interests of the
child(ren).

6. Parents may include in their parenting plan an allocation of expenses not covered by
child support guidelines, including but not limited to education and extracurricular
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10.

11.

12.

activities (e.g., post-secondary education, lessons, camp, fees, drivers’ training,
athletic activities). The financial responsibility for these expenses should be detailed
in the parenting plan. These agreements should be enforceable as contracts between
the parents.

To the extent allowable under federal and state law, parenting plans should
recommend and the Court should award the dependency exemption to the parent such
that it increases the total benefits available to the family and taking into consideration
all of the credits and refunds due to the family to the extent the monetary impact of
these items is made known to the Court.

If a parenting plan is going to make a current recipient of public assistance ineligible
for public assistance, the Court can only approve the parenting plan if it makes specific
findings that the parenting plan is in the best interests of the child.

Parents may modify the custody provisions of a parenting plan if the parties agree to
the modification, with or without the use of the dispute resolution process. Unless
agreed to in writing by the parents, no motion to modify the custody provisions may
be made earlier than one year after the date of entry of a decree of dissolution or
judgment in a Parentage Act case containing a parenting plan except where the Court
finds a persistent and willful denial or interference with visitation, or has reason to
believe that the present environment may endanger the child’s physical or emotional
health or impair the child’s emotional development. Parents must file modifications in
writing with the Court to ensure enforcement of the change(s).

The Court may modify the physical custody or legal custody provisions specified in a
parenting plan if:

a. The child has been integrated into the family of the parent requesting
modification with the consent of the other parent in substantial deviation from
the parenting plan;

b. The child’s present environment endangers the child’s physical or emotional
health or impairs the child’s emotional development; or

c. The Court has found the non-moving parent to have substantially, willfully, or

wrongfully failed to comply with the custody schedule in the court-ordered
parenting plan.

The Court may modify the visitation provision of a parenting plan whenever
modification would serve the best interests of the child.

The Court may not require that parenting plans provide for joint legal custody or use of
dispute resolution processes, other than court action, if the Court finds that either
parent has engaged in the following:

a. Act(s) of domestic abuse; physical harm, bodily injury, infliction of fear of
physical harm, assault, terroristic threats, or criminal sexual conduct;
b. Physical, sexual or a pattern of emotional abuse of a child;
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13.

14.

135.

c. Willful abandonment that continues for an extended period of time or
substantial refusal to perform parenting functions;

d. Conviction of one of the following crimes if the conviction occurred within the
preceding five years; the person is currently incarcerated, on probation, or
under supervised release for the offense; or the victim of the crime was a
family or household member as defined in M. S. § 518B.01, subdivision 2:

i. murder in the first, second, or third degree under section 609.185,
609.19, or 609.195;

i, manslaughter in the first degree under section 609.20;

iii. assault in the first, second, or third degree under section 609.221,
609.222 or 609.223;

iv. kidnapping under section 609.25;

V. depriving another of custodial or parental rights under section 609.26;

vi. soliciting, inducing, promoting, or receiving profit derived from

prostitution involving a minor under section 609.322;
vii.  criminal sexual conduct in the first degree under section 609.342;
vili.  criminal sexual conduct in the second degree under section 609.343;

ix. criminal sexual conduct in the third degree under section 609.344,
subdivision 1, paragraph ( ¢ ), (f), or (g);

X. solicitation of a child to engage in sexual conduct under section
609.352;

xi. incest under section 609.365;

xii.  malicious punishment of a child under section 609.377;

xiii.  neglect of a child under section 609.378;

Xiv.  terroristic threats under section 609.713; or

xv.  felony harassment or stalking under section 609.749, subdivision 4.

When allegations of domestic violence exist, the parents shall not be required to
participate in mediation to develop a parenting plan. Each parent may still submit his
or her proposed parenting plan. In these matters, the Court should consider the
appointment of a guardian ad litem, and/or a custody evaluator.

A determination by the Court that domestic abuse has occurred raises a rebuttable
presumption that it is detrimental to the child and not in the child’s best interests to be
placed (a) in sole legal custody or in sole physical custody with the perpetrator of
family violence; or (b) in joint legal custody or joint physical custody with the
perpetrator of family violence.

In addition to other factors that a Court must consider in a proceeding in which the

custody of a child or visitation is at issue and in which the Court has made a finding

of domestic abuse:

a. The Court shall consider as primary the safety and well being of the child and of the
parent who is the victim of domestic abuse. The Court shall make specific
findings of fact to show that the custody or visitation arrangement best protects the
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child and the parent or other family member who is the victim of domestic
violence.

b. The Court shall consider the perpetrator's history of causing physical harm, bodily
injury, assault, or causing reasonable fear of physical harm, bodily injury, or
assault, to another person. In determining the existence of domestic abuse, the
Court’s consideration shall include, but is not limited to testimony of witnesses,
the issuance of a final or temporary order for protection under section 518B.01,
subd. 6 or subd. 7, violations of an order for protection, the response of a peace
officer to the scene of alleged domestic abuse, the arrest of a parent following
response to a report of alleged domestic abuse, or a conviction of a crime against a
family or household member

c. If the Court finds that both parties have perpetrated domestic abuse, the Court
shall consider which of the parties was the primary aggressor and shall consider the
primary aggressor to have acted contrary to the child’s best interests. Perpetration
of domestic abuse by a non-primary aggressor does not rebut the presumption in
recommendation 14 above. In determining whether a person is the primary
aggressor the Court shall consider:

i. The considerations listed in paragraph (ii) above;

ii. Who has made prior reports to law enforcement of domestic violence;

iii. The relative severity of the injuries inflicted on each person;

iv. The likelihood of future injury to each person;

v. Whether one of the persons acted in self-defense; and

vi. Whether one of the persons has used methods of power and control over the
other person.

16. If a parent is absent or relocates because of an act of domestic abuse by the other
parent, the absence or relocation is not a factor that weighs against the parent in
determining custody or visitation.

Child Support and Parenting Plans

1. Child support should be separated from the parenting plan and should be determined
in accordance with the child support guidelines.

2. The issue of child support should be detached from time and residence issues.
3. The development of parenting plans shall not preclude the ordering of temporary child
support.

Services to Children and Families

1. The Minnesota Legislature should continue funding for the Cooperation of the
Children Program, provided that the pilot programs continue to screen for domestic
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violence, mental health issues, and chemical dependency issues. The State Court
Administrator’s Office should require program staff to contact the non-applying party
as part of the screening process. Recognizing that an evaluation of the pilot programs
is being done, if the program reduces parental conflict and litigation, the program
should be expanded to provide services on a statewide basis.

2. The Minnesota Legislature should increase visitation center funding for (a) the
development of additional visitation centers; (b) increased access by low-income
families; (c) expanded service hours; and (d) adequate security.

3. The Minnesota Legislature should review ways to improve the visitation expeditor
statute to increase its utilization.

Education

1. All law schools in Minnesota should offer alternative dispute resolution (ADR) as a
part of its curriculum.

2. Family Law should be a required course in all law schools. The curriculum should
include, but not be limited to dissolution of marriage, paternity, custody, visitation,
parenting plans, child support, alternative dispute resolution options, child
development, family dynamics, domestic abuse and the impact of domestic violence
on children.

3. Minimum levels of education regarding family law should be established for judges,
lawyers, ADR providers, guardians ad litem, custody evaluators, court personnel,
family therapists, social workers, and other licensed professionals involved with
children. Each professional board should develop education requirements for their
respective professions. This education should include but not be limited to the
developmental stages of children, domestic abuse, custody, visitation, parenting plans,
mental illness, chemical dependency, and the impact of domestic violence on children.

Research and Evaluation

1. The Supreme Court should commission a study on the use of alternative dispute
resolution (ADR) in family matters: specifically, Rule 114 as it relates to family law
and Rule 310 (ADR in Family Law Cases) of the Minnesota Rules of General Practice.
The study should include an analysis of whether ADR is used, the types of ADR
employed, the outcome of ADR, access to ADR by low income families, and the

existence of screening for chemical dependency, mental illness, and domestic
violence.

2. The Supreme Court should develop a periodic review or assessment regarding the

effectiveness of the various programs addressing parental conflicts in paternity and
dissolution matters.
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3. The Supreme Court should develop a methodology to allow compilation of data from
court files to facilitate the study and review of family conflicts and methods of
reducing that conflict.

4. The Supreme Court, in conjunction with the Department of Human Services or other
appropriate entities, should conduct an evaluation of the use of voluntary parenting
plans. Such an evaluation should include, but not be limited to, the impact of
parenting plans on financial support, the well being of parents, and indicators of child
well being.

5. The Legislature should provide funding for the research and evaluation efforts
recommended in this section.

Other Recommendations

1. Minnesota statutes should be amended to permit parties, who have in the past or may
in the future, to stipulate to a best interests modification standard in cases involving
sole physical custody.

F. OVERVIEW OF REPORT

This report summarizes the background, duties, findings, deliberations, and recommendations
of the Task Force. The report is divided into five parts, including the Introduction (Part I)
and this Executive Summary (Part II).

Part IIl. Overview of Issues and Task Force frames the issues giving rise to the establishment
of the Task Force. Part III also provides an overview of the Task Force, including its duties,
organization, and procedures.

Part IV. Deliberations and Recommendations summarize the discussions and policy
considerations of the Task Force. Included is a statement of each issue identified by the
Supreme Court in its Order establishing the Task Force, a summary of the Task Force’s

deliberations regarding each issue, and the Task Force’s recommendations regarding the
issues.

Part V. Minority Reports contains the minority opinions pertaining to recommendations
agreed upon by the Task Force; and

Part VI. Appendix A sets forth the analysis of the questionnaire distributed by the Task Force
at the Annual Family Law Institute.
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PART III: OVERVIEW OF ISSUES AND TASK FORCE

A. FRAMING THE ISSUES

Focus has long been directed toward reduction of conflict in dissolution, annulment, legal
separation and paternity proceedings, specifically those involving children, in order to reduce
acrimony in dissolution and related proceedings and to foster collaborative parenting
arrangements. The Minnesota Supreme Court Advisory Task Force on Visitation and Child
Support Enforcement made several recommendations in their final report of January 1997
which it believed would serve as tools to reduce conflict. Those recommendations included
mandatory parent education classes, additional education for judges and attorneys and
experimentation with programs aimed at providing intensive services to parents in conflict
situations.

In Minnesota, some custodial and noncustodial parents are often unable to resolve custody
disputes. Some custodial and noncustodial parents fail to comply with visitation orders, often
causing or escalating conflict between the parents. Some parents, in an effort to get the legal
proceedings “over with” agree to nothing more specific than “reasonable visitation” which
causes conflict when the parents later have differing views of what is “reasonable”.
Regardless of the issue or reason, escalation of conflict regarding ongoing parenting issues
can cause emotional harm to the innocent children involved.

B. PURPOSE OF TASK FORCE

Over the past decade the Minnesota Legislature has dealt with issues of visitation, custody and
conflict in dissolution, annulment, legal separation and paternity cases. The concern was
renewed during the 1998 legislative session as several legislators considered the concept of
parenting plans. As a result of this consideration, the Minnesota Supreme Court was requested
to establish a Task Force to evaluate methods of reducing conflict in dissolution, annulment,
legal separation and paternity cases, and to specifically evaluate the use of parenting plans.

Pursuant to the Legislature’s request, on August 10, 1998, the Minnesota Supreme Court
issued an Order establishing the Advisory Task Force on Parental Cooperation [“Task
Force”]®. The provisions of the Order mirror the Legislature’s language regarding the duties

and charge of the Task Force, and provide that:

The Minnesota Supreme Court Advisory Task Force on Parental Cooperation be and hereby is
established to:

(D research and evaluate ways to reduce conflict between parents in marriage dissolution,
annulment, legal separation, and paternity proceedings;

¥ Minnesota Supreme Court Order, In Re the Advisory Task Force on Parental Cooperation, File No. C8-98-
1335 (August 10, 1998).
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) research and evaluate the use of parenting plans as a tool for encouraging cooperation
between parents relating to their parental obligations, decision-making authority, and
schedules for the upbringing of children; as part of its deliberations the Task Force
may consider the unofficial engrossment of 1998 H.F. No. 2784, Article 3;

(3)  research and evaluate the programs and experiences in other states that have
implemented parenting plans; and

(4)  research and evaluate the fiscal impact of parenting plans upon parties and the judicial
system.

Upon completion of its study, the Task Force was directed to make recommendations
regarding:

(1) reducing conflict between parents in marriage dissolution, annulment, legal separation,
and paternity proceedings;

(2) use of parenting plans;
3) programs and experiences in other states that have implemented parenting plans; and
(4)  the fiscal impact of parenting plans upon parties and the judicial system.

The Supreme Court directed the Task Force to report to the Court by December 15, 1999.°

C. TASK FORCE ORGANIZATION AND PROCEDURES

The thirty-two individuals appointed by the Supreme Court to the Task Force come from
diverse backgrounds and include child advocates, a non-custodial parents’ advocate, judges,
court administrators, senators, representatives, a child support enforcement official,
administrative law judges, legal aid attorneys, private family law attorneys, mediators,
advocates for battered women, psychologists, and a guardian ad litem.

At the initial Task Force meetings on September 3, and October 8, 1998, Task Force members
discussed the objectives of the Task Force, the Supreme Court’s charge to the Task Force, as
well as the members’ general questions and concerns. There was vigorous discussion of
parents’ rights versus parents’ responsibilities with respect to their children’s lives with the
Task Force reaching consensus that the focus of its work would be parenting responsibilities.

The Task Force members also agreed that many parents are able to work together to resolve
conflict both initially and later. The Task Force specifically wanted to craft solutions that did
not needlessly complicate proceedings for those parents.

’ On December 1, 1999 the Task Force deadline for reporting to the Supreme Court was extended to January 15,
2000.
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The Parental Cooperation Task Force explored a number of issues related to possible changes
in the current family law system. The Task Force has attempted to utilize a number of
underlying principles in its work of analyzing proposed changes:

o Facilitating child-focused strategies;

e Maintaining and/or establishing children’s relationships with both parents when
appropriate;

e Reducing conflict and the impact of conflict on children;

e Protecting children from violence and abuse;

¢ Ensuring the economic well-being of children; and

e Making parenting education opportunities universally available in Minnesota

To more efficiently carry out the Supreme Court’s charge, the Task Force divided into three
subcommittees: Parenting Plan Review, Fiscal Review and Conflict Reduction. The
subcommittees discussed ground rules for discussion and decision making. Those included:
e Respectful communication; participants will focus on positions, not people,
particularly in expressing disagreement;
e Egalitarian participation; all members should have the opportunity to express their
views, and each members’ views will be given equal weight;
e Openness; the subcommittees assumed that its discussions were public; and
o Preference for consensus'’; the subcommittees and full Task Force endeavored to
reach consensus in its reports and recommendations.

From October 1998 through August 1999, the subcommittees held separate meetings, in
addition to meeting with the larger group, giving progress reports on a monthly basis. The
Parenting Plan Subcommittee reviewed statutes providing for parenting plans from other
states, examined some parenting plan forms, drafted a sample parenting plan form'' and
debated the pros and cons of implementing mandatory or optional Parenting Plans in
Minnesota. The Fiscal Review Subcommittee researched and analyzed the relationship
between parenting plans and the delegation of financial responsibilities for children as well as
the fiscal impact of the various options under consideration by the other two subcommittees
upon the judicial system and parents. The Conflict Review Subcommittee discussed areas of
conflict in dissolution, annulment, legal separation and paternity cases and reviewed various
methods of reducing conflict.

** The Task Force defined “consensus” as unanimous support for any given recommendation.

'* A sample form was distributed to interested parties for discussion purposes only. Some attorneys and parents
throughout the state have used this or other forms. The sample form distributed by the Task Force does not
conform with Task Force recommendations. The Task Force does not approve or endorse the use of any
particular form. The Task Force recommends that the Supreme Court establish a workgroup to develop a sample
parenting plan form for use in Minnesota courts.
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The full Task Force worked with Matt Grosser, Senior Research Analyst, State Court
Administration, to develop and execute a questionnaire for participants at the Minnesota State
Bar Association Continuing Legal Education Office’s Annual Family Law Institute. The
questionnaire covered areas the Task Force believed to be of highest conflict and an opinion
question regarding whether certain statutory changes might reduce conflict: specifically the
areas of custody and visitation terminology and standards for removal of children from the
state. The responses were analyzed by Mr. Grosser and are attached as Appendix A.

The full Task Force met together each month and in February met for a full day for a
presentation by Seattle, Washington attorney John Kydd. Mr. Kydd presented the results of
much academic and professional study of conflict and violence in families, and explained how
treating violence as a public health and prevention issue seems most appropriate.

The full Task Force met in September 1999 to discuss the subcommittees’ findings. The
results of the various subcommittees’ discussions and research results formed the basis of the
Task Force’s preliminary recommendations. The draft recommendations were subsequently
distributed for review and comment to over 500 judicial system stakeholders, interested
individuals, public and private organizations, advocacy groups, and interest groups throughout
Minnesota.

The Task Force held a public hearing on October 14, 1999. During the public hearing, Task
Force members heard nearly four hours of comments from 34 speakers. In addition, written
comments were received from over 50 stakeholders and interested persons and organizations.

During the November and December 1999 meetings the Task Force members carefully
considered the comments of the public as they continued to debate the preliminary
recommendations and issues. Through this process the Task Force members refined and
finalized their recommendations, which are fully set forth in Part IV of this Report:
Deliberations and Recommendations.

The Task Force has considered a number of recommendations designed to change the focus of
family law from parents to children. The final recommendations seek to facilitate this shift in
attitudes and practice.

D. NOTE ON TERMINOLOGY

The Task Force recommendations allow for parents within the context of a parenting plan to
replace traditional terminology of custody and visitation with other terms. For purposes of
this report, the report will use these terms while recognizing that parents may ultimately use
other words.
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PART IV: DELIBERATIONS AND RECOMMENDATIONS

After lengthy discussion and debate regarding numerous policy issues that were raised, a
significant majority of the Task Force supports the recommendations responding to the issues
identified in the Supreme Court Order establishing the Task Force. Other recommendations
are the result of a majority vote.

A.  LANGUAGE MODIFICATION

1. Current statutory language should be amended to substitute the term “parenting time”
for “visitation” wherever it appears in relationship to parents.

2. Current statutory language providing for legal and physical custody should be
expanded to provide:
a. Parents voluntarily agreeing to parenting plans can use other terminology for
physical and legal custody and visitation.
b. When parents cannot agree, the Court shall use traditional terminology for
physical and legal custody.
c. For purposes of enforcement in other jurisdictions, every final judgment and

decree in Parenting Plan cases must designate whether one parent or the other
has sole or joint custody or both.

Comment:

The Task Force recommends that current statutory language which provides for legal and
physical custody and visitation of minor children be expanded. While the current language in
statute does not prohibit the use of different terminology, many attorneys are reluctant to use
words not recognized by the statutes. Members of the Task Force have been divided over the
issue of whether the terms ‘custody” and “visitation” should be replaced by “residence” and
“parenting time.”

Those in support of the language modification believe new terms would be more conducive to
both parents maintaining a co-equal status as parents to their children. Those who support
maintaining the current language do not believe there is data to demonstrate any increase in
parental cooperation or any benefit from replacing current terms. A complete discussion of
this opinion can be found in Minority Report F.

In cases where parents agree to a parenting plan, it is appropriate to use alternative
terminology that provides for custody of children and shared visitation. In cases where there
has been a finding of domestic abuse, it is appropriate to use the traditional language
regarding legal and physical custody of minor children.

In addition, Task Force members discussed whether changing the language may result in
increased litigation because a long history of delineating the meaning of the current language
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exists in case law and there are clear differences in the standards which are applied by the
court in modifying custody which are different from the standard applied in modlfymg
visitation.
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Enforcement Act, an Stat. § 518D.101- 317 the Parental Kidnapping Prevention Act, 28
U.S.C.A. § 1738A; and the [Hague] Convention on the Civil Aspects of International Child
Abduction (25 October 1980), as implemented by the International Child Abduction Remedies
Act, 42 U.S.C.A. § 11601 et seq., could result in a lack of understanding and enforceability of
decrees in different jurisdictions due to new terminology. The Task Force recommendation at
A. 2.c. above, providing that “For purposes of enforcement in other jurisdictions, every final
judgment and decree in Parenting Plan cases must designate whether one parent or the other
has sole or joint custody or both” is designed to address this concern.

There is a strong concern that in cases where there has been domestic abuse that children and
victims are best protected by maintaining the current language regarding custody and
visitation. This language is important in cases across jurisdictional lines, and it may be
important in equalizing the power and control in abusive relationships.

Therefore, the Task Force believes it would be appropriate in cases where parenting plans are
developed and employed by the parties that they be permitted to use alternative language
which would provide for a sole or primary residence, sole or shared decision making, shared
parenting, and shared decision making.

B. IMPLEMENTATION OF PARENTING PLANS CONCEPT

1. All actions, judgments and decrees involving issues of custody and visitation for minor
children may include parenting plans.

2. The Legislature should request and fund the development of a budget and
implementation plan for parenting plans. The Judiciary should develop the budget and
implementation plan. Implementation of recommendations with a fiscal impact should
be delayed until the funds for new services are appropriated.

3. Parents may, in a parenting plan, stipulate to a best interests modification standard in
cases involving sole physical custody.

4, If the Court determines that an act(s) of domestic abuse has occurred at any time, the
court must make detailed findings if it concludes that removal is not in the child’s best
interest.

5. The Court shall accept a proposed parenting plan agreed to by both parties unless the
court makes detailed findings why the proposed plan is not in the best interests of the
child(ren).
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10.

1.

Parents may include in their parenting plan an allocation of expenses not covered by
child support guidelines, including but not limited to education and extracurricular
activities (e.g, post-secondary education, lessons, camp, fees, drivers’ training,
athletic activities). The financial responsibility for these expenses should be detailed
in the parenting plan. These agreements should be enforceable as contracts between
the parents.

To the extent allowable under federal and state law, parenting plans should
recommend and the Court should award the dependency exemption to the parent such
that it increases the total benefits available to the family and taking into consideration
all of the credits and refunds due to the family to the extent the monetary impact of
these items is made known to the Court.

If a parenting plan is going to make ’a current recipient of public assistance ineligible
for public assistance, the Court can only approve the parenting plan if it makes specific
findings that the parenting plan is in the best interests of the child.

Parents may modify the custody provisions of a parenting plan if the parties agree to
the modification, with or without the use of the dispute resolution process. Unless
agreed to in writing by the parents, no motion to modify the custody provisions may
be made earlier than one year after the date of entry of a decree of dissolution or
judgment in a Parentage Act case containing a parenting plan except where the Court
finds a persistent and willful denial or interference with visitation, or has reason to
believe that the present environment may endanger the child’s physical or emotional
health or impair the child’s emotional development. Parents must file modifications in
writing with the Court to ensure enforcement of the change(s).

The Court may modify the physical custody or legal custody provisions specified in a

parenting plan if:

a. The child has been integrated into the family of the parent requesting
modification with the consent of the other parent in substantial deviation from
the parenting plan;

b. The child’s present environment endangers the child’s physical or emotional
health or impairs the child’s emotional development; or

c. The Court has found the non-moving parent to have substantially, willfully, or
wrongfully failed to comply with the custody schedule in the court-ordered
parenting plan.

The Court may modify the visitation provision of a parenting plan whenever
modification would serve the best interests of the child.

Comment:

Variations of parenting plans are used in at least 20 states with Tennessee and
Washington being the most commonly cited examples. Under a parenting plan
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system, parents are encouraged to reach their own agreement concerning the
upbringing of their children, consistent with the best interests of the child.

In general, a parenting plan is a plan developed and agreed to by both parents or
decided by the court. A parenting plan should contain three essential components: a) a
residential schedule, b) a designation of decision-making responsibilities, and ¢) a
method for dispute resolution. Parents who are able to agree on all or some of these
issues on their own may file a plan jointly that states their agreement on these three
issues.

A parenting plan may also address the following:

a. the duties of each parent concerning the child’s upbringing, including daily
care, education, health care, religious training, and other parental duties;
b. the time a child spends with each parent, as well as transportation arrangements

and provisions for exchange of the child between parents, including
restrictions, such as supervised parenting; and

c. the designation of each parent’s responsibility for decisions regarding the
child(ren) including, but not limited to daily care; schoolwork and activities;
participation in religious activities and extra-curricular activities; consistent
discipline and behavioral consequences; the special needs of a child; the time,
place or manner of communication between the parents; deviations from the
regular parenting schedule; and future resolution of parental conflict.

Parenting plans are intended to be a tool for helping parents reach a more cooperative,
child-centered solution. The use of parenting plans is not appropriate or safe for all
parties, and use of parenting plans is not intended to require shared physical or legal
custody.

The emphasis on parenting plans is intended to shift the focus from parenting “rights”
to parenting “responsibilities.” This shift flows from the change in emphasis on
parents’ needs, wishes, etc. to an emphasis on children’s needs, including their
developmental stages, activities and interests. Parenting plans may provide for review
of the custody schedule as children grow and their developmental needs and/or
activities and interests change.

In addition to voluntarily agreed upon parenting plans, the Court may require that

proposed parenting plans be submitted by each party prior to or at the time of the final
judgment and decree.

Parenting plans that are decided following a contested hearing or reviewed pursuant to
a stipulation by judicial officers will continue to be based on the “Best Interests”
criteria currently found in Minn. Stat. 518 and Minn. Stat. 257.

Parents who seek the Court’s involvement in deciding the child(ren)’s physical
custody schedule and/or legal custody may submit proposed parenting plan(s) if the
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parent believes it is in the child(ren)’s best interests. The Court may order a custody
evaluation and should consider the appointment of a guardian ad litem.

Parents who seek a modification of a prior order or decree, with respect to physical
custody, visitation, and/or legal custody, may submit a proposed parenting plan. If the
modification is contested, each may be required to submit their proposed plan. The
Court may order a custody evaluation and should consider the appointment of a
guardian ad litem.

Parenting plans may provide for restricted visitation based on the factors included in
Minn. Stat. §518.175, §518.179, and any other provisions of existing law.

The Court may limit or preclude any provisions of the parenting plan if any of the
following factors exist:

a. The parent’s neglect or substantial non-performance of parenting functions;

b. A long-term emotional or physical impairment that interferes with the parent’s
performance of parenting functions;

c. A long-term impairment resulting from drug, alcohol, or other substance abuse
that interferes with the performance of parenting functions;

d. The absence of or substantial impairment of emotional ties between the parent
and the child;

€. The abusive use of conflict by the parent which creates a danger of serious
damage to the child’s psychological development;

f. A parent has withheld from the other parent access to the child for a protracted
period without good cause;

g. Other factors or conduct the court expressly finds adverse to the best interests
of the child; or

h. A parent or a parent’s housemate has engaged in the following:

Act(s) of domestic abuse, physical harm, bodily injury, infliction of fear of
physical harm, assault, terroristic threats, or criminal sexual conduct, whether
against the other parent, or another household member.

In the event that the parents consider other responsibilities in the parenting plan, the
financial responsibility for these expenses should be detailed in the parenting plan.
These financial obligations would be in the nature of child support and should not be
dischargeable in bankruptcy. The public child support agency would not be
responsible for collection.

The Court needs to carefully scrutinize parenting plans in which there is any kind of
public assistance benefits going to any member of the family. If the parents are
unrepresented by counsel, the court should seek input from a knowledgeable and
neutral person or entity with regard to whether the adoption of the parenting plan
would adversely impact the child. The input from the neutral person or entity must be
served on all parties and would not be considered to be ex parte communication. The
Task Force acknowledges that “this neutral and knowledgeable person or entity” may
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12.

not currently exist as a funded position, and believes that it is important to advocate
for its existence. The Task Force envisions that this position would be at the state
level and provide resources to all counties.

The Task Force recognizes that new services will need to be offered and current
services will need to be modified to assist parents with completing parenting plans.
Some changes with fiscal impact may necessitate classes to assist in preparing the
form, an informational brochure, and easy access to forms.

The proposed changes with fiscal impact should not be implemented without funding
for the new, increased, and current services identified as needed in association with
parenting plans, including at least these services:

a. reasonable access to “child-safe” visitation centers for residents of each county;

b. new curriculum on parenting plans for parenting education classes;

C. assistance to pro se parents in the form of explanation and advice about
parenting plans and clerical assistance in completing forms;

d. additional publicly funded family law attorneys;

€. a knowledgeable and neutral party to advise the court on public assistance
benefits and the best interests of the child;

f. educational opportunities for family law stakeholders; and

g. a reliable and expeditious means for the court to evaluate proposed parenting
plans from pro se parties to determine whether the plan is in the best interests
of the child.

The Court may not require that parenting plans provide for joint legal custody or use of
dispute resolution processes, other than court action, if the Court finds that either
parent has engaged in the following:

a. Act(s) of domestic abuse; physical harm, bodily injury, infliction of fear of
physical harm, assault, terroristic threats, or criminal sexual conduct;

b. Physical, sexual or a pattern of emotional abuse of a child;

c. Willful abandonment that continues for an extended period of time or

substantial refusal to perform parenting functions;

d. Conviction of one of the following crimes if the conviction occurred within the

preceding five years; the person is currently incarcerated, on probation, or
under supervised release for the offense; or the victim of the crime was a
family or household member as defined in M. S. § 518B.01, subdivision 2:

i. murder in the first, second, or third degree under section 609.185,
609.19, or 609.195;

il. manslaughter in the first degree under section 609.20;

iii. assault in the first, second, or third degree under section 609.221,
609.222 or 609.223;

iv. kidnapping under section 609.25;

V. depriving another of custodial or parental rights under section 609.26;

Vi. soliciting, inducing, promoting, or receiving profit derived from

prostitution involving a minor under section 609.322;

ADVISORY TASK FORCE ON PARENTAL COOPERATION
PAGE 22 of 49




13.

14.
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vii.  criminal sexual conduct in the first degree under section 609.342;
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ix. criminal sexual conduct in the third degree under section 609.344,
subdivision 1, paragraph ( ¢ ), (f), or (g);

X. solicitation of a child to engage in sexual conduct under section
609.352;
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xii.  malicious punishment of a child under section 609.377,;
xiii.  neglect of a child under section 609.378;
xiv.  terroristic threats under section 609.713; or

xv.  felony harassment or stalking under section 609.749, subdivision 4.
Comment:

If either parent has been found to have committed act(s) of domestic abuse or child
abuse, or if a parent has abandoned a child and/or parenting responsibilities, joint legal
custody and the use of dispute resolution processes will not be required in preparation
of a parenting plan

When allegations of domestic violence exist, the parents shall not be required to
participate in mediation to develop a parenting plan. Each parent may still submit his
or her proposed parenting plan. In these matters, the Court should consider the
appointment of a guardian ad litem, and/or a custody evaluator.

A determination by the Court that domestic abuse has occurred raises a rebuttable
presumption that it is detrimental to the child and not in the child’s best interests to be
placed (a) in sole legal custody or in sole physical custody with the perpetrator of
family violence; or (b) in joint legal custody or joint physical custody with the

perpetrator of familv violence
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In addition to other factors that a Court must consider in a proceeding in which the
custody of a child or visitation is at issue and in which the Court has made a finding of
domestic abuse:

a. The Court shall consider a: primary the qafetv and well bei of th
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parent who is the v1ct1m of domestic abuse The Cou shall make speciﬁc
findings of fact to show that the custody or visitation arrangement best protects the
child and the parent or other family member who is the victim of domestlc

violence.

b. The Court shall consider the perpetrator's history of causing physical harm, bodily
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assault, to another person. In determining the existence of domestic abuse, the
Court’s consideration shall include, but is not limited to testimony of witnesses,
the issuance of a final or temporary order for protection under section 518B.01,
subd. 6 or subd. 7, violations of an order for protection, the response of a peace
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officer to the scene of alleged domestic abuse, the arrest of a parent following
response to a report of alleged domestic abuse, or a conviction of a crime against a
family or household member.

c. Ifthe Court finds that both parties have perpetrated domestic abuse, the Court shall
consider which of the parties was the primary aggressor and shall consider the
primary aggressor to have acted contrary to the child’s best interests. Perpetration
of domestic abuse by a non-primary aggressor does not rebut the presumption in
recommendation 14 above. In determining whether a person is the primary
aggressor the Court shall consider:

i. The considerations listed in paragraph (b) above;

ii. Who has made prior reports to law enforcement of domestic violence;

iii. The relative severity of the injuries inflicted on each person;

iv. The likelihood of future injury to each person;

v. Whether one of the persons acted in self-defense; and

vi. Whether one of the persons has used methods of power and control over the
other person.

Comment:

Current law has a rebuttable presumption against joint legal and joint physical custody
where one parent has perpetrated domestic abuse against the other. This language
would plug a gap and extend the presumption to sole physical custody and sole legal
custody. This presumption is designed to reduce conflict between parents where one
or both have perpetrated domestic violence, by limiting the likelihood that a
perpetrator’s quest for sole physical custody or sole legal custody will succeed.

An Order for Protection must automatically supercede any inconsistent provisions of a
prior parenting plan.'?

If a parent is absent or relocates because of an act of domestic abuse by the other

parent, the absence or relocation is not a factor that weighs against the parent in
determining custody or visitation.

CHILD SUPPORT AND PARENTING PLANS

Child support should be separated from the parenting plan and should be determined
in accordance with the child support guidelines.

"> See M.S. § 518B.01, subd. 6 for a full explanation of the relationship between an order for protection and
proceedings for dissolution or legal separation.
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Comment:

The child support determination and the parenting plan should be part of the same
final document for dissolutions (Minn. Stat. §518) and Parentage Act cases (Minn.
Stat. §257.66). The connection between child support and parenting plans exists only
so far as they are both attached to the same judgment and decree documents. Child
support determinations in a modification (Minn. Stat. §518.64) and establishment
(Minn. Stat. §256.87) action should proceed with no incorporation of a parenting plan.
Parenting plans should not be incorporated in domestic abuse (Minn. Stat. §518B)
actions although child support may be addressed.

By making this recommendation the Task Force is not specifically endorsing the
current child support guidelines and the manner in which they determine support.
Rather, the Task Force believes that separating the amount of child support from
parenting plan issues will prevent parties from using a parenting plan to manipulate the
amount of child support. This i