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STATE OF MINNESOTA 9 NOV.-6 2 DISTRICT COURT
- S _CEPUTY . T I J (7 TRICT
COUNTY OF HENNEPIN HENN CO. DISTRICT FOURTH JUDICIAL DISTRIC
COURT ADMIMISTRATOR
In Re: Individual 35W Bridge Litigation Master Order File Number: 27-CV-09-7519

Consortium Injury: 27-CV-09-16994

Consortium Wrongful Death: 27-CV-09-16920
Consortium with PCI Employees: 27-CV-09-16939
Schwebel Personal Injury: 27-CV-09-7274
Schwebel Wrongful Death: 27-CV-08-28245
Subrogated Parties: 27-CV-09-19802

State of Minnesota Bond: 27-CV-09-19443

First Student: 27-CV-09-19561

Miscellaneous Contract/Damages: 27-CV-09-19445

ORDER

The above-entitled matters came before the undersigned Judge of District Court on
November 6, 2009, pursuant to the request for approval of settlement agreements.

Richard Nygaard, Esq., appeared on behalf of the Schwebel Plaintiffs. Philip Sieft, Esq.,
appeared on behalf of the Consortium Plaintiffs. Jeffrey Baill, Esq., appeared on behalf of the
Subrogated Parties. Alan Gilbert, Esq., appeared on behalf of the State of Minnesota. Theodore
Roberts, Esq., appeared on behalf of Progressive Contractors Incorporated and Travelers Casualty
and Surety Company of America. James O’Connor, Esq., appeared on behalf of Jacobs
Engineering Group, Inc. Mediator John Harens, Esq., also appeared.

Based on all the files, records and proceedings herein, together with the arguments of counsel,

the Court makes the following:



ORDER

[T IS HEREBY ORDERED THAT:

The settlement agreement between the State of Minnesota and its Department of
Transportation, Progressive Contractors Incorporated, and Travelers Casualty and Surety Co. of
America, memorialized in the document titled, “State of Minnesota, PCI and Travelers Mediated
Settlement Agreement and Release” and attached as Exhibit A is hereby approved.

BY THE COURT: Ve
pated: 1/ /0 €09 Ao i Ned Loy

Débbrah Hedlund >
Judge of District Court



STATE OF MINNESOTA DISTRICT COURT

COUNTY OF HENNEPIN FOURTH JUDICIAL DISTRICT
In Re: 1-35W Bridge Collapse Litigation Master Order File No.: 27 CV 09-7519
Judge Deborah Hedlund

STATE OF MINNESOTA, PCI AND TRAVELERS
MEDIATED SETTLEMENT AGREEMENT AND RELEASE
THIS AGREEMENT is entered into on October 21, 2009, between the State of
Minnesota and its Department of Transportation (“the State”), Progressive Contractors

Incorporated (“PCI”), and Travelers Casualty and Surety Co. of America (“Travelers”).

RECITALS

1. The State and PCI entered into a MN/DOT construction contract number S07073 dated May
30, 2007 (“the Contract™). The Contract included work on Minnesota Bridge No. 9340 over
the Mississippi River (“I-35W Bridge”). As a condition of receiving this contract, PCI
furnished to the State a performance bond from Travelers, designated by bond number 037-
SB-104931437 (the “Bond™).

39

On August 1, 2007, the [-35W Bridge collapsed (the “I-35W Bridge Collapse.”).

|8 ]

The [-35W Bridge Collapse resulted in numerous claims, including claims between the State

and PCI and claims by the State against Travelers. All related claims that are in litigation
(“Filed Claims™) are pending in Hennepin County District Court and are captioned as
tollows:

Consortium Injury Cases: 27 CV 09-16994

Consortium Death Cases: 27 CV 09-16920

Consortium Death & Injury Cases Involving PCI Employees: 27 CV 09-16939
Schwebel Firm Injury Cases: 27 CV 09-7274

Schwebel Firm Death Cases: 27 CV 08-28245

Subrogated Parties’ Direct Action Cases: 27 CV 09-19802

State of Minnesota Bond Claim: 27CV 09-19443

First Student Direct Claim: 27 CV 09-19561

Miscellaneous Contract/Damages: 27 CV 09-1944

EXHIBIT

A




These cases are hereinafter referred to as the “Pending Actions.”

4. The State, PCI and Travelers have each denied any liability for the various claims made
against them by each other and by third persons, but are desirous of resolving and settling the
claims between them. To that end, the State, PCI, and Travelers engaged in a mediation of
those claims and reached a settlement. The terms of that settlement are embodied in this
Agreement.

5. Any references herein to PCI shall be deemed to include Progressive Contractors
Incorporated; PCiRoads, Corp.; PCiRoads, LLC; and MSMRE, LLC.

FOR GOOD AND VALUABLE CONSIDERATION, the parties agree as follows:

L. CONSIDERATION AND RELEASE OF CLAIMS.

A. Release of State’s Claims against PCI. PCI agrees to cause its liability

insurance carriers to pay to the State One Million Dollars ($1,000,000.00). In consideration of
the receipt of said funds, the sufficiency of which is hereby acknowledged, the State does hereby
unconditionally release and forever discharge PCI, and its past, present and future owners,
officers, directors, employees, parents, subsidiaries, affiliates, agents, attorneys, insurers,
sureties, successors, heirs and assigns (collectively “PCI Releasees™), from any and all claims,
actions, causes of action, suits, demands, rights, and damages of whatever kind or nature,
whether known or unknown, arising out of or in any way connected with the [-35W Bridge
Collapse. (“"State Released Claims”) including the following:
1. Any and all claims against the PCI Releasees for (i) property damage; (ii) bodily
injury and wrongful death; (iii) compensatory, consequential or punitive damages;
(iv) costs or expenses; (V) recovery pursuant to Minn. Stat. § 3.7394; (vi) derivative
claims; (vii) attorney's fees; and (viii) any other damage or compensation of any kind
or nature, whether known or unknown, foreseen or unforeseen, and whether past,
present or future, arising out of or in any way connected with the I-35W Bridge
Collapse; and
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2. Any and all claims against the PCI Releasees that were or could have been made in
the Pending Actions arising out of or in any way connected with the [-35W Bridge
Collapse, including (i) all claims under the Contract that are related to the I-35W
Bridge Collapse and (ii) all claims under the Bond to the same extent as Travelers is
released from such claims under paragraph C below.

3. Any and all claims against the PCI Releasees for contribution and indemnity
concerning any past, present or future claims arising out of or in any way connected
with the I-35W Bridge Collapse, whether or not such claims are Filed Claims.

This release of the PCI Releasees shall be construed as a Pierringer release with respect to the
State’s Released Claims and its damages arising out of the [-35W Bridge Collapse as further
provided in paragraph II below. The State specifically reserves any and all causes of action,
cross-claims and other claims arising out of or in any way connected with the I-35W Bridge
Collapse against any person or entity other than the PCI Releasees, except as provided in
Paragraph I.C. below regarding Travelers.

B. Release of PCI's Claims Arising out of 1-35W Bridge Collapse. For good and

valuable consideration, the sufficiency of which is hereby acknowledged, PCI does hereby
unconditionally release and forever discharge the State, its agencies and municipalities, the
University of Minnesota, URS, and Jacobs, and their past, present and future owners, officers,
directors, employees, parents, subsidiaries, affiliates, agents, attorneys, insurers, sureties,
successors, heirs and assigns, from any and all claims, actions, causes of action, suits, demands,
rights, and damages of whatever kind or nature, whether known or unknown, arising out of or in

any way connected with the [-35W Bridge Collapse, including the following:
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I. Any and all claims for (i) property damage; (ii) bodily injury and wrongful death; (iii)
compensatory, consequential or punitive damages; (iv) costs or expenses; (V)
derivative claims; (vi) attorney's fees; and (vii) any other damage or compensation of
any kind or nature, whether known or unknown, foreseen or unforeseen, and whether
past, present or future, arising out of or in any way connected with the I-35W Bridge
Collapse; and

2. Any and all claims that were or could have been made in the Pending Actions arising
out of or in any way connected with the [-35W Bridge Collapse, including all such
claims under the Contract that are related to the [-35W Bridge Collapse.

3. Any and all claims for contribution and indemnity concerning any past, present or
future claims arising out of or in any way connected with the I-35W Bridge Collapse,
whether or not such claims are Filed Claims. This provision shall not bar PCI’s
claims for indemnity under the Pierringer provisions of its release from the State as
set forth in paragraph II below.

PCI has affirmatively elected to waive its worker’s compensation subrogation interests pursuant
to Minn. Stat. § 176.061. subd. 11.

C. Release of State’s Claims Against Travelers. For good and valuable

consideration, the sufficiency of which is mutually acknowledged, the State does hereby
unconditionally release and forever discharge Travelers and its past, present and future owners,
officers, directors, employees, parents, subsidiaries, affiliates, agents, attorneys, insurers,
sureties, successors, heirs and assigns, from any and all claims, actions, causes of action, suits,
demands, rights, and damages of whatever kind or nature, whether known or unknown, foreseen

or unforeseen, and whether past, present or future, arising out of or related to the Bond; it being
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understood and agreed that as a result of this settlement the Bond is and shall be for all purposes
null and void. The release of Travelers shall include, but is not be limited to the following:
1. Claims that Travelers has obligations under the Bond for consequential or
liquidated damages; and
2. Any and all of the State’s claims that were or could have been made against
Travelers in the Pending Actions in its capacity as surety for PCI for the claims
arising out of or in any way connected with the I-35W Bridge Collapse.

D. Release of the State by Travelers. For good and valuable consideration, the
sufficiency of which is mutually acknowledged, Travelers does hereby unconditionally release
and forever discharge the State its agencies and municipalities, the University of Minnesota,
URS, and Jacobs, and their past, present and future owners, officers, directors, employees,
parents, subsidiaries, affiliates, agents, attorneys, insurers, sureties, successors, heirs and assigns
from any and all claims, actions, causes of action, suits, demands, rights, and damages of
whatever kind or nature, whether known or unknown, foreseen or unforeseen, and whether past,
present or future, arising out of or in any way connected with the [-35W Bridge Collapse,
including, but not limited to any and all claims that were or could have been made against the
State in the Pending Actions.

IL. PIERRINGER PROVISIONS--LIABILITY OF PCI EXTINGUISHED.

It is understood and agreed that the purpose, intent and legal effect of the State’s release
of PCI is to extinguish the entire liability of PCI to the State, arising out of or connected with the
State Released Claims, the I-35W Bridge Collapse and the Pending Actions. To effectuate this
purpose and intent, the State’s release of PCl is subject to the following:

A. It is the intention of the parties that the release between the State and PCl
contained herein shall be construed in accordance with the principles set forth in
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Pierringer v. Hoger, 21 Wis.2d 182, 124 N.W.2d 106 (1963) and Frey v.
Snelgrove, 269 N.W.2d 918 (Minn. 1978). The State’s receipt of the settlement
funds provided for hereunder is not intended as full compensation for the damages
claimed by the State related to the [-35W Bridge Collapse. However, by its
release of PCI, the State agrees to settle and satisfy that percentage of its damages
arising out of the 1-35W Bridge Collapse that shall by further trial or other
disposition of the Pending Actions or any other action be determined to be the
percentage of causal fault or causal responsibility attributable to PCI. 1t is the
intention of the State to extinguish any potential liability on the part of PCI for
common law contribution that might be claimed by any other party or entity
related to the State Released Claims or the State’s damages arising out of the I-
35W Bridge Collapse.

B. It is the intention of PCI that the State may continue to pursue and prosecute any
and all claims that it may have against any person or entity other than PCI related
to the State Released Claims or the [-35W Bridge Collapse, and that the State may
collect all damages for such claims from any other person or entity, except such
fraction, portion or percentage of said damages that are attributable to PCIL.

C. It is understood and agreed that the purpose, intent and legal effect of these
provisions regarding a Pierringer release is to extinguish the entire liability of PCI
to the State arising out of or connected with the [-35W Bridge Collapse, the
Pending Actions and the State Released Claims, and to bar forever any recovery
by way of common law contribution against PCI by any third party regarding the
State Released Claims or the State’s damages arising out of the I-35W Bridge
Collapse. If the State makes or continues to make any claim against a third
person, which claim is related to or arises out of the State Released Claims or the
[-35W Bridge Collapse, then the State shall, to the fullest extent permitted by law,
indemnify, defend, and hold harmless PCI from any claims for common law
contribution by such third party.

D. It is expressly agreed and understood that these Pierringer provisions encompass
any and all claims based on the amount of any subsequeit judgment determined to
be uncollectible in accordance with Minn. Stat. § 604.02, and reallocated.

III. NO ADMISSION OF LIABILITY AND ADVICE OF COUNSEL.

A. No admission of liability. The parties recognize and agree that this settlement is the
compromise of disputed claims and that the consideration extended hereunder is not intended nor
should it be construed by anyone to be an admission of liability by any of the parties. It is

understood that this settlement is intended to avoid protracted litigation, and the costs, expenses
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and dislocation associated with such litigation. It is understood and agreed that this Settlement
Agreement and Release shall not be admissible for any purpose in any proceeding other than a
proceeding to enforce the provisions hereof.

B. Advice of Counsel. The State, PCI and Travelers acknowledge the following: (i) that

no promise or inducement has been made or offered except as set forth herein, (ii) that each party
executes this agreement without reliance upon representations or statements by any other party
as to the nature and extent of the claims released hereunder or the possible consequences of this
Agreement; and (iii) that the parties have fully reviewed and discussed the consequences of this
settlement agreement with legal counsel of their choice.

IV. DISMISSAL OF CLAIMS..

The parties agree that this Agreement is subject to court approval, which approval shall
be sought as soon as this Agreement is executed by the parties. Upon Court approval, the State,
PCI and Travelers hereby authorize and direct their attorneys of record to dismiss with prejudice
all claims, counterclaims or cross claims among and between each other in the Pending Actions
without costs. disbursements or attorney’s fees; however, such dismissal shall not dismiss the
State’s cross-claims or other claims against any person or entity other than PCI, or Travelers.
These dismissals shall not be authorized until the State has received the settlement funds

identified in paragraph L. A. hereof.

V. BINDING EFFECT.

The terms of this Settlement Agreement and Release shall be binding upon and be
enforceable against and shall inure to the benefit of the parties and their heirs, successors,
personal representatives, and assigns. The parties hereto acknowledge that this Agreement was
the result of a mediation and subsequent negotiations conducted by Steve Kirsch and John
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Harens (the “Mediators™). Each party to this Agreement acknowledges that they each received

in writing the statutory mediation disclosures including the following:

o That the mediators had no duty to protect their interests or provide them
with information about their legal rights;

. That signing a mediated settlement agreement may adversely affect their
legal rights; and

. That they should consult an attorney before signing a mediated settlement
agreement if they are uncertain about their rights.
Each party hereto acknowledges that the terms of this Settlement Agreement have been
completely read and explained to them by their attorneys; and that the terms of this Settlement
Agreement are fully understood and voluntarily accepted.

VI. ADDITIONAL PROVISIONS.

A. Project Close Out.  PCI and the State agree to close out the Contract in the

ordinary course in accordance with the specifications for the Contract, including but not limited
to the issuance of a Certificate of Final Acceptance. PCI acknowledges and agrees that all sums
payable under the Contract have been paid, and no payments remain due and owing. PCI
represents and warrants that it has paid all of its subcontractors and suppliers on the Contract,
and that there are no claims against any payment or performance bonds regarding the Contract
other than the claims released herein.

B. Cooperation of PCI. PCI agrees that it will cooperate with the State in the

continued prosecution of the State’s claims against other parties by providing reasonable access
to its personnel and records; however, this Agreement shall not obligate PCI to incur any

unreimbursable expenses or costs at the request of the State.
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C. Payment to the State. The settlement proceeds shall be paid to the State on or

before November 20, 2009, or within seven (7) days of the approval of this agreement by the
court, whichever is later.

VII. ENTIRE AGREEMENT.

The parties further understand and agree that this document contains the entire agreement
between the parties with respect to the mediated settlement of the claims between them arising
out of the I-35W Bridge Collapse. This Agreement may be executed in counterparts and such
counterparts shall be as effective as if each party executed the Agreement at the same time and

on a singular signature page.

(The balance of this page was not used.)
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State of Minnesota, Dated A//v 52009
Minnesota Department of Transportation
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Progressive Contractors Inc.
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