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the court is looking at the docu-
ments that are filed to determine
whether or not the filing is neces-
sary. One of the documents that
appears on a frequent basis in in-
formal filings is a bond waiver.

Bond Waivers—Informal
Minn. Stat. 8 524.3-603

“No bond is required of a personal
representative appointed in infor-
mal proceedings, except “. . .

* Informal appointment of a spe-

cial administrator (not done in
Hennepin County—need to file
as a formal proceeding)

* Testator makes an express re-

quirement of a bond — this case
will usually be denied by the
Registrar and referred to the
court to be filed as a formal es-
tate case.

* Demand for bond under Minn.
Stat. §524.3-605

The demand for bond, in 99.9% of
cases comes from the Hennepin
County Department of Human Ser-
vices, and bond waivers will not
eliminate the bond in those cases.

Conclusion- Do not file bond
waivers in informal probates.
Bond waivers presented to the
Registrar will be given back to
the attorney.

Nominations and Renunciations
— Informal Probate

The Registrars can very easily tell
by the nominations and renuncia-
tions accompanying any particular
filing whether or not the attorney
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understands Minn. Stat. §
524.3-203.;unnecessary
documents will not be ac-
cepted for filing.

Ask the questions:

* Does the person nomi-

nating have the power to
nominate?

*  Where is the power to
nominate derived from?

* Is the nominator an heir?
(Intestate files)

* Is the nominator a devi-
see?

* Has the nominator been
given the power to nominate

by the testator in the will/
codicil?

Intestate
Example

An example we see fre-
quently is as follows:

Child dies, survived by par-
ents and siblings. No Will.

Attorney presents nomina-
tions from parents and sib-
lings for the appointment of
one of the siblings as dece-
dent’'s personal representa-
tive.

* Who has priority for ap-
pointment? Heirs

*  Who are the heirs?

Parents

* Why do we have nomi-

nations from the sib-
lings?

Testate
Example

Decedent dies with a will
nominating Mary, a sister,
as personal representative.

Mary has no power to nomi-
nate an alternate or succes-
sor. No alternate PR is
named in the will.

Mary renounces her right to
appointment as personal
representative.

Notices of Disallowance

In an insolvent estate do not send out Notices of Disallowance just because there
are not enough assets to pay all the debts. The proper use of a notice of disallow-
ance is:

when the claim filed or the bill sent is for another person, or
there are charges in excess of what is deemed reasonable, or

the bill is not a legitimate charge
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No spouse, no issue, no
parents.

Devisees are nieces and
nephews (7). Heirs are sib-
lings.

Mary renounces right to ap-
pointment and nominates
decedent’s brother, Joseph.

Attorney presents applica-
tion signed by Joseph ac-
companied by renunciation
and nomination from Mary.

Registrar will not accept.
Why?

Problem — Mary is an heir
and nominated personal
representative. Once she
renounces her right to ap-
pointment she has no other
interest. She was not given
the right to nominate by the
testator.

Who has the right to be per-
sonal representative?

Priority statute says all de-
visees.

Devisees in this case are
the seven (7) nieces and

nephews. The family only
wants one of the devisees
to act as personal repre-
sentative.

In an informal probate, file
nominations from six (6) of
the devisee (nieces/
nephews) all naming the
agreed upon 7th devisee
(niece or nephew). No
nomination from the nomi-
nated PR is needed.

No nominations from the
siblings.

Conclusion — Do not file
nominations/
renunciations from per-
sons who have no priority
for appointment or right
to nominate. Any excess
nominations/
renunciations will be re-
turned to the attorney.

Certificates of Represen-
tation — Hennepin County
does not require this docu-
ment to be filed. This certifi-
cate is filed in Ramsey but
will not be accepted here.
Conclusion — Certificates
of Representation will be

returned to the attorney.

Confidential Information
Forms — Informal Probate

The most frequent case of
confidential information
forms being filed in informal
probates occurs when the
social security number is
included in the application.

Effective August 1, 2006
Minn. Stat. § 524.3-301 In-
formal Probate or Appoint-
ment Proceedings; Applica-
tion; Contents. was
changed to eliminate the
requirement of the dece-
dent’s social security num-
ber.

Since the statute no longer
requires the filing of this
number do not put the so-
cial security number on the
application; and do not file
a confidential information
sheet for the social security
number.
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Conclusion — When infor-
mation is not required by
the court or statute do not
file a confidential informa-
tion sheet with this infor-
mation. The confidential
information sheet will be
returned to the attorney.

Confidentiality of death
certificates — Informal Pro-
bates

Do not file a confidential in-
formation sheet for a death
certificate. The court makes
the death certificate a confi-
dential document on its own
motion.

Take a look at the afore-
mentioned items, you will
find that preparation of the
documents identified above
when they are not neces-
sary takes time, money and
delays your presentation of
the informal application to
the Registrar. Assisting the
court in its effort to reduce
unnecessary filings has
these additional benefits for
your office and your client.
We appreciate your help.

Notice Informal Probate

Minn. Stat. 8§ 524.3-310
states the moving party
must give notice as de-
scribed in Minn. Stat. §524.1
-4010f the intent to seek ap-
pointment in the informal
process to:

* ademandant pursuant to

Minn. Stat. §8524.3-204,
and

* to any person having a

prior or equal right to ap-
pointment not waived in
writing and filed with the
court

The moving party in the in-
formal probate process is
the applicant. The applicant
can have their attorney han-
dle the actual mailing proc-
ess.

Notice of the appointment of
the personal representative
is given under the direction
of the court administrator by:

e publication, once a week
for two consecutive weeks
in a legal newspaper in the
county where the application
is filed, and

e by mailing a copy of the

Registrar's notice by ordi-
nary first class mail to:

all interested per-

sons, other than credi-
tors.” .. (emphasis added)

* Foreign consul regis-
tered with the Minnesota
Secretary of State if de-
cedent was born in a for-
eign country or left heirs
or devisees in a foreign

country.

The notice given needs to
be in a form prescribed by
court rule stating the follow-

ing:

e . . ."any heir, devisee or
other interested person may
be entitled to appointment
as personal representative
or may object to the appoint-
ment of the personal repre-
sentative. . .

* Personal representative

will be given the powers to
fully administer the estate,
including after 30 days from
the issuance of letters the
power to handle the dece-
dent's real estate, unless
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objections are filed with the
court and the court issues HINTS DECLINATION
an order directing otherwise.

Objections need to be filed
pursuant to Minn. Stat. §
524.3-607.

Minn. Stat. § 524.3-306
states that upon the issu-
ance of a written statement
by the Registrar under Minn.
Stat. § 524.3-302 notice of
the fact that an informal pro-
bate has been commenced
shall be given by:

* Publication

* Mailed notice by ordinary

first class mail

Helpful hints to expedite is-
suance of letters:

1. Attach a copy of the no-
tice of informal probate to
your affidavit of mailing.

2. Make sure the notary
acknowledgment is com-
plete.

3. Check that the file num-
ber on the notice is the
same as on the affidavit.

4.The affidavit of mailing
spousal notice needs to
have copies of the statutes
attached.

5. Be sure the personal rep-
resentative is listed as one
of the interested parties.

6. Take deceased persons
names off the affidavit of
mailing.

7. Each affidavit must have
its own interested party list.

8. Make a list of persons
mailed to in the body of the
affidavit or on an attach-
ment.

The Registrar can deny an
application for informal pro-
bate for failure to meet the
requirements of Minn. Stat.§
524.3-303 or for any other
reason.(Minn. Stat. 88 524.3
-305 and 524.3-309)

The decision of the Regis-
trar to decline an application
is not appealable.

See Probate In Common
Form Volume 1, Issue 6 for
a list of case scenarios not
acceptable for informal pro-
bate.(Dec 2004— Jan 2005)

At the time of the declina-
tion, the Registrar will open
a file with the proposed ap-
plication and the order de-
clining the informal probate.
A copy of the order will be
e-mailed to the attorney.
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The Registrar cannot re-
solve conflicts or issue
orders resolving conflicts
relating to an estate ad-
ministration. Rule 415 (a)
(4) Trust and Probate Court
Rules The Registrar cannot
approve any agreement to
distribute property contrary
to the will or intestacy.

The Registrar cannot is-
sue ex parte interim or-
ders in unsupervised ad-
ministrations. Rule 405
Trust and Probate Court
Rules The Registrar cannot
approve the sale of real es-
tate to the informally ap-
pointed personal represen-
tative.

The determinations made
by the Registrar do not
bring the estate, personal
representative or any in-
terested person under the
“supervisory authority of
the court.” Rule 405 Trust
and Probate Court Rules

The Registrar has no con-
tinuing authority over the
estate once the informal
probate has commenced.
Rule 415(b) Trust and Pro-
bate Court Rules This

means that the Registrar
cannot require the filing of
an Inventory, Final Account,
Receipts, etc.

There is no statutory au-
thority that permits the
Registrar to draw back let-
ters once they have is-
sued. The Registrar scruti-
nizes each application as
well as the qualification of
the personal representative
(s) before issuing letters.

The Registrar cannot give
advice that would consti-
tute the practice of law.
Minn. Stat. § 524.1-307

The Registrar cannot ap-
point a personal represen-
tative if there is another
PR appointed in the same
or another county of MN
who has not resigned as
provided in Minn. Stat. §
524.3-610(c)

Current practice in Henne-
pin County, does not pro-
vide for the Registrar to ap-
point a special administrator
even though Minnesota
Statutes provide for an infor-
mally appointed special ad-
ministrator.

524.2-302(c)

Minn. Stat. 524.2-302(c)
child believed to be dead

Case scenario — Client
comes in with decedent/
testator’s will. Will provides
for distribution to decedent’s
children, specifically named,
child A is not named; or in-
cluded in devises; or specifi-
cally omitted in the will.

First thing you want to do is
to look at the date of the will
and the date of birth of child
A.

Was child A born or adopted
at the time of the execution
of the will?

The aforementioned statute
in sections (a) and (b) per-
tain to children born after or
adopted after the execution
of the will.

This article will focus on the
child that is very much alive
when the will is executed
but the will is “silent” with
respect to any devise to that
child. This brings us to a re-
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view of section (c).

Inquiries need to be made
as to the circumstances of
the parent/child relationship
at the time of the execution
of the will.

Did the decedent/testator
believe that child A was
dead?

Maybe A is missing in a
war, child A left home and
failed to communicate in
any way such that the dece-
dent/testator believed child
A was no longer living.

To everyone’s surprise child
A arrives for the funeral of
decedent/testator.

(=)
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Question — What share if
any will child A take from
decedent’s estate?

Minn. Stat.§ 524.2-302(c)
says if the reason for tes-
tator leaving child A out of

the will was based entirely
on the belief that child
was dead, then child A re-
ceives the share of the es-
tate that he/she would
have been entitled to if de-
cedent had died intestate.

UNLESS —Here is the ex-
ception to child A taking
their intestate share.

Read the will and see who
is receiving decedent’s es-
tate. Is the other parent of
child A surviving the dece-
dent; and is the parent enti-
tled to all or most of dece-
dent’s estate?

Answer: Yes

Question — What share if
any will child A take under
the exception?

Answer: nothing

However, if the other parent
is not taking under dece-
dent/testator’s will, let's say
decedent provided for his
spouse, who was child A’s
parent, but they divorced
subsequent to the execution
of the will. The divorced
spouse would not be enti-
tled to take and therefore,

omitted child A takes his in-
testate share per section

(©).

Conclusion - Child A
would take his/her intestate
share unless the other par-
ent of child A :

* Is devised all or sub-

stantially all of the dece-
dent’s estate, and

* Survives, and

* Is entitled to take

Minn. Stat.8524.2-302(b)
Section (c) will not apply if
the will shows an intentional
omission or if it can be
shown by testator's state-
ments or could be reasona-
bly inferred from evidence
that the omitted child was
not to receive benefits from
decedent’s estate.




HENNEPIN COUNTY DISTRICT COURT

FOURTH JUDICIAL DISTRICT

Hennepin County Government Center
300 South Sixth Street, C300
Minneapolis, Minnesota 55487-0340

Phone: 612-348-3244
Fax: 612-348-2130

http://www.courts.state.mn.us/districts/fourth/

TO:

Distributions in Supervised Administrations

Minn. Stat. § 524.3-504 This statute speaks to the powers of a personal representative in a formal
supervised administration. The personal representative has all the powers granted a personal rep-
resentative under Chapter 524, unless the letters are restricted, but . . . shall not exercise the
power to make any distributions of the estate without a prior order of the court.”

Hennepin County’s practice is to permit the payment of statutory allowances and specific be-
qguests. The final account submitted for court approval cannot show advance distributions of resi-
due without an interim order. When the court receives a final account showing advance distribu-
tions the personal representative will be asked to prepare an amended final account to show the
assets on hand and those assets will then be decreed to the appropriate persons.




