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When to give notice?

Minn.
Wills.

Stat. §501B.41 Subd.5.

A statute that is frequently over-
looked is the notice to the Minne-
sota Attorney General.

This statute is found in Chapter
501B entitled Trusts. The specific
statute is 501B.41 subd.5. under
Breach of Trust.

“The personal representative
shall. . . ” There is an affirmative
duty on the part of the fiduciary to
send the Attorney General notice if
any of the four situations listed be-
low occur:

eDecedent’s will provides for a be-
quest or devise for a charitable
purpose and

*No named charitable benefici-
ary; or

*Named charitable beneficiary is
not in existence

eDecedent’s will provides for a be-
quest or devise for charitable pur-
poses in excess of $150,000

In Hennepin County, whether the
estate is informal or formal, if the
total devises for charitable pur-
poses exceed $150,000 the per-
sonal representative will be re-
quired to give notice to the Attor-
ney General. Each individual
charitable gift does not have to be
$150,000 or more.

eDecedent’s will provides for a be-
quest or devise to a named chari-
table beneficiary that is in receiver-
ship; or

[A receivership arises when the
named charitable beneficiary be-
comes insolvent. A receiver is ap-
pointed by the court to protect the
assets with the goal of paying off
the creditors.]

eCharitable beneficiary serves
written request on the personal
representative before the order
allowing the account (formal pro-
bate); or
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eCharitable beneficiary
serves written request on
the personal representative
within 30 days after receiv-
ing the final account in an
unsupervised probate
(informal or formal unsuper-
vised)

Mailing

What does the personal
representative mail to the
attorney general?

e Copy of petition or
application

e Copy of will
e Copy of codicil (s)

Once the documents have
been served on the Attorney
General the personal repre-
sentative shall file with the
Court a copy of the affidavit
of service.

Beneficiary

If a named charitable benefi-
ciary, requests a personal
representative to give notice
to the Attorney General, the
charitable beneficiary shall
file with the Court a copy of
the request and the affidavit
of service on the personal
representative.

Objector

An objector to a will or codi-
cil with a bequest or devise

to a charitable trust shall at
least 14 days before a hear-
ing send the following to the
Attorney General:

e Copy of the objections

e Copy of the petition or
application

e Copy of the will
e Copy of any codicil (s)

What kind of service is re-
quired?

¢ Must be made personally
or by Registered or Certi-
fied mail. A return receipt
should always be re-
quested.

Note: The Registrar’s office
has been presented with
wills where the personal
representative is given the
discretion to choose the
charitable beneficiary. This
application would be denied.
A formal proceeding would
be the proper way to follow
through with the testator’s
wishes.

Attorney Information Box

Please check the attorney information box on all of your filings for probate court. The basic information that
is required can be found in Rule 11 of the Rules of Civil Procedure. In addition to those items, the Court re-
quests that the box contain the following additional items to expedite communication between your office
and court staff.

Attorney fax number
Attorney e-mail address

If an attorney other than the attorney of record is presenting the application to the Registrar, the presenting
attorney’s name and attorney ID number need to be on the application.
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Rule 6.01

Rule 6.02

Rules of Practice — District
Courts Title I. Rules Appli-
cable to All Court Proceed-
ings

Rule 6.01 Format

“All pleadings or other pa-
pers required to be filed
shall be double spaced and
legibly handwritten, type-
written, or printed on one
side of plain, unglazed pa-
per of good texture.”

Hennepin County has been
moving forward with its
scanning of all documents
with the goal of all files be-
coming paperless. In mov-
ing this process forward,
the Court has found that
documents prepared with
black ink and paper that is
not too thick can be proc-
essed with better results by
the scanning equipment.
The images are more legi-
ble for those using the im-
aged documents.

In addition, the new 4™ floor
courtrooms have the tech-
nology available to the
hearing officers to view
documents without having
the paper file.

Rule 6.02 Paper Size

“All papers served or filed
by any party shall be on
standard size 8 2 X 11 inch
paper.”

Minnesota courts changed
to this size paper back in
1982, but the court still re-
ceives documents that are
not acceptable for filing due
to failure to comply with the
paper size rule.

documents need to be sta-
pled with a single staple in
the upper left corner per
Rule 6.03.

“‘Any papers that cannot be
attached by a single staple
in the upper left-hand cor-
ner shall be clipped or tied
by an alternate means at
the upper left-hand corner.”

Note: For Registrars and
court staff dealing with Pro
Se parties.

Rule 1.04

Rule 6.03

Rule 6.03 Backings Not
Allowed

“No pleading, motion, order,
or other paper offered to
the court administrator for
fiing shall be backed or
otherwise enclosed in a
covering.”

The Registrars are fre-
quently presented with wills
that have glossy clear front
covers that are heat sealed
on the side or wills secured
with brass rivets at the top.
The covers and the rivets
need to be removed prior to
presentation of the docu-
ments for probate. The

Rule 1.04 Responsibility
of Parties Appearing Pro
Se

“Wherever these rules
(Rules of Practice — District
Courts) require that an act
be done by a lawyer, the
same duty is required of a
party appearing pro se.”

Frequent ?

The most frequently asked
question the Registrars re-
ceive is:

Can | probate a copy of a
will, informally?

Answer: NO

There are no exceptions.
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It is the attorney’s responsi-
bility to verify by thorough
examination of the docu-
ment, that the “original will”
given to them by their client
is in fact an original and not
just a good photocopy. Look
for stray black marks in the

margins or staple marks.
Look at the signatures and
of the ink
flow. If the

ink in the in-

dividual let-

from dark to light and back
to dark again, this may be a
sign of a copy. Review any
notary seal, looking for origi-

the continuity
ters goes
nal ink or seal impression.

Suggested places to look
for an original will:

1. Check decedent’s be-
longings for a safe deposit
box key.

2. Check with any attorney
that family is aware the de-
cedent had dealings with.

3.Check with clergy.

4. Check the court’s public
access website,
www.mncourts.qgov/

publicaccess.

5. Check with decedent’s
bank if he/she had a trust.
Many times the will is with

the bank’s other trust docu-
ments held for the cus-
tomer.

6. Check with a financial ad-
visor.

Will Search

Minn. Stat.§ 55.10 Deposit
Box — Will Search Subd. 4.

The form of an Affidavit in
Support of Search of De-
cedent-Lessee’s Safe De-
posit Box can be found in
this statute. The affidavit is
usually found at the bank in
the safe deposit box depart-
ment.

The affiant presents the affi-
davit and “satisfactory proof
of death” of a sole owner of
the box or of the death of
the last survivor of multiple
box owners to an employee
of the safe deposit box com-
pany. The statute says
upon receipt of this docu-
mentation . . .” the em-
ployee shall open the box
and examine the contents
in the presence of an indi-
vidual who appears in
person...”

One significant and practical
thing that is missing from
this statement is—you need

the key or combination to
the box! If you don’'t have
the key and don't know
where it is then the box will
have to be drilled. It is my
understanding that there
can be a significant fee for
drilling a safe deposit box.
Further, the affiant needs
an appointment and needs
to be present when the box
is drilled.

Access

Why does the affiant want
access to the box?

¢ A belief that a will or deed
to a burial lot or other in-
structions pertaining to
decedent’'s funeral are
contained therein; or

e A belief there is property
in the box belonging to the
deceased box owner’s es-
tate.

What is the purpose of
opening the box?

e | ook for a will

¢ Obtain the document with
burial/funeral instructions
for the deceased box
owner

e Make an inventory of the
safe deposit box contents



http://www.mncourts.gov/publicaccess
http://www.mncourts.gov/publicaccess
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Who can request the open-
ing of the box?

Minn. Stat. §55.10 Subd. 4.
(d)(1)-(7)

e Named personal represen-
tative in purported will of
the box owner

e A person who
“immediately” prior to box
owner’s death had access
to the box as a “deputy”

e Surviving spouse of box
owner

e Devisee of the box owner
e Heir of the box owner

e Person the box owner
designated in a writing,
filed with the safe deposit
company, prior to death

e State or county agency
with a claim under
256B.15

Access Refused

The safe deposit box com-
pany may not open the box
if they have been presented
with the letters of a court
appointed personal repre-
sentative of the deceased
box owner or another perti-
nent court order.

The safe deposit box com-
pany does not have to
open the box if:

e The box has been
opened for the same pur-
pose using this statute.

e The key or lock combi-
nation is not presented to
the company.

*An objection, oral or written
has been received or the
company has reason to be-
lieve there would be an ob-
jection to the box being
opened.

What happens when the
box is opened and a will is
located?

Opening Box

1. Safe deposit company
removes the document from
the safe deposit box and
makes a photocopy of the
document it believes is the
will.

2. Safe deposit company
places the copy back in the
safe deposit box.

3. Safe deposit company
delivers the original docu-
ment taken from the box to
the clerk of court for the
county where the deceased

box owner resided immedi-
ately prior to death if that is
known.

If safe deposit company
does not know where the
decedent resided they can
deposit the will in the county
Court where the safe de-
posit box company is lo-
cated.

What kind of delivery does
the statute require?

e Personal delivery to the
court; or

¢ Registered mail

How does the safe deposit
company handle burial
deeds/documents if the
search was based on look-
ing for a will? Minn. Stat. §
55.10 (f)

Burial Documents

The statute provides for the
safe deposit company to
copy burial deeds/funeral
instructions if requested by
the affiant and give the
copies to the affiant; not
the originals. The originals
are placed back in the safe
deposit box.

However, if the search is for
purpose of locating burial
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CUSTODIAN OF WILL

documents then the origi-
nals may be removed from
the box, copied and; the
copies are placed in the
box. The original docu-
ments go to the affiant.

There is additional informa-
tion in the statute pertaining
to an inventory of the safe
deposit box and what hap-
pens if the box is empty
when opened.

Custodian

Minn. Stat. § 524.2-516
Duty of Custodian of Will;
Liability

Example — Decedent pre-
pared a Will with Law Firm
A. Decedent dies and the
nominated Personal Repre-
sentative goes to Law Firm
B to probate the decedent’s
estate. The Personal Repre-
sentative then contacts law
firm A to obtain the original
will.

Should the attorney at Law
Firm A give the original will
to the nominated Personal
Representative or to the at-
torney at Law Firm B?

Answer: NO!

The aforementioned statute
states the following:

“After the death of a testator
and on request of an inter-
ested person, a person hav-
ing custody of a will of the
testator shall deliver it with
reasonable promptness to
an appropriate court.”

The attorney at Law Firm A
should ask the nominated
Personal Representative in
what county he/she intends
to commence the probate

for the decedent and deliv-
ers the will to the designated
court.

Hennepin County has a pro-
cedure it follows with re-
spect to obtaining a will from
a foreign county.

If decedent’s will has been
deposited in County A, but
he/she resided in County C
at the time of death, the at-
torney needs to notify the
Hennepin County Court to
ask that the Court to contact
County A to obtain the origi-
nal will. (Foreign county
means another county other
than Hennepin within the
State of Minnesota or a
county in another State.)

There are a variety of
places to look for the origi-
nal will and a variety of ways
of getting the will to the
court but the important point
to remember for informal
probate is that the Registrar
must have the original Will,
Codicil _and/or__Separate

Writing.
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FEE INCREASES AS OF JULY 1, 2009

EEE OLD NEW_

Initial Filing Fee $252.00  $322.00
Estates/Trusts/Guardianships/Conservatorships; MSA 357.021s2(1)*

Responding, Intervening, or Adverse Parties (first filing) 252.00 322.00
Estates/Trusts/Guardianships/Conservatorships; MSA 357.021s2(1)*

Petition commencing action after dismissal of initial petition 252.00 322.00
(or case)

Estates/Trusts/Guardianships/Conservatorships; MSA 357.021s2(1)*

Guardianship Motions and Responses to Motions 55.00 100.00

Exceptions: No fee will be charged for uncontested petitions to allow
accounts, sell real estate or discharges as required by statute. Parties
objecting to these petitions will be required to pay either an initial filing
fee or motion fee, as applicable; MSA 357.021s2(4)

Trust Motions and Responses to Motions 55.00 100.00
MSA 357.02152(4)

Trust Accounts (Annual or Partial) 40.00 55.00
MSA 357.021s2(4)

Deposit of Wills (Safekeeping) 20.00 27.00
MSA 357.021s2(11)

Certified Sale Papers (includes two certified copies) 20.00 28.00
MSA 357.021s2(2)

Certified Sale Papers for Successor (includes three certified copies) 30.00 42.00
MSA 357.021s2(2)

Subpoena 12.00 16.00
MSA 357.021s2(3)

Copy of Filed Court Document - Certified 10.00 14.00
MSA 357.021s2(2)

Copy of Filed Court Document - Exemplified/Authenticated 10.00 14.00
MSA 357.021s2(2)

Copy of Filed Court Document - Uncertified 5.00 8.00
MSA 357.02152(2)

Copy of Unfiled Documents 5.00 8.00
MSA 357.02152(14)

Copy of Register of Actions 5.00 8.00
MSA 357.02152(14)

Lis Pendens Certificate 3.00 14.00
MSA 357.02152(14)

Records Check - Certified, if record exists (per name or variation thereof) 10.00 14.00

(provide a printout of all cases certifying each individual case is $10.00 per case)

MSA 357.021s2(14)

Records Check - Certified, if no record is found (per name or variation 10.00 14.00
thereof)  (Court provides a Clerk’s Certificate certifying no record found after

due & diligent search); MSA 357.021s2(14)

Fax Fee 1 - 50 pages 25.00 25.00
Every 50 additional pages, or fraction thereof 25.00 25.00

MN Rules of Court, Rules of Civil Procedure, Rule 5.05

NSF Checks (non - sufficient funds) 30.00 30.00

MSA 604.113s2

*includes law library fee of $12.00 for District Court and $5 for Conciliation Court per MSA 134a.09s1
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Hennepin County Government Center

300 South 6th Street, C400

Phone: 612-348-3244
Fax: 612-348-2130

http://www.courts.state.mn.us/districts/fourth/

TO:

NEWSLETTER INDEX

May of 2009 marks the fifth anniversary of the Hennepin County Registrars’ Newsletter. Its longev-
ity has long exceeded its original expectations. Attached to this issue’s e-mail will be an updated
version of the Index in Microsoft Word format. Feel free to update the index as new issues are
sent out. If you are a newer subscriber don’t hesitate to contact me at (612) 348-8784 if there is a
past issue that is of particular importance to you. | will be happy to e-mail it to you.

My e-mail distribution list has grown many times over from my initial communication. If you are a
“new to probate” legal assistant or paralegal please send me your e-mail address and ask to be
added to the distribution list. The newsletter is our (Alonna and Julie’s) way of communicating with
you about the issues we see in the documents presented to us at the appointments with the attor-
neys’ from your offices.

Thank you for being such faithful and receptive readers!




