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Who Are These Children?
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Asylumr Eawy

m US Asylum law is based on the 1951 Convention
relating to the Status of Refugees.

= The Immigration and Nationality Act (INA) sets
for the legal test for asylum eligibility:

= INA §101 (a)(42)(A)



Definition of Refugee

m Any person who Is outside any country of such
person’s nationality or, in the case of a person having no
nationality, Is outside any country in which such
person last habitually resided,

m and who Iis unable or unwilling to return to, and is
unable or unwilling to avail himself or herself of the
protection of that country because

m Oof persecution or well-founded fear of persecution
on account of race, religion, nationality,
membership in a particular social group, or
political opinion.




Common Asylum Claims for
Children

Forced Gang Recruitment

Child abuse

Street children

Religion

Gender (FGM, forced marriage, gang rape, honor killing)
Sexual orientation/sexual identity



Withhelding of Removal

= A mandatory prohibition against the return of
someone to a country were his/her life or
freedom would be threatened.

= An Individual must meet the standard that
his/her life or freedom is “more likely than not”
to be threatened.



Convention Against lTerture (CAT)
and Other Cruel; lInhtiman oFr Degrading
Freatment: er PUunRishiment

s CAT prohibits the return of a person to another
country where substantial grounds exist that
s/he would be tortured if returned.

= Individuals can seek protection under Article 3 of
the U.N. Convention Against Torture (CAT), as
codified in U.S. law.



S1JS Overview.

Combination of federal immigration law and state
family/juvenile state law

Children who have been abused, abandoned or
neglected by parent or legal guardian in their home
country or in the U.S.

U.S. state law standard of abuse, neglect or
abandonment (changes by state)

Type of “juvenile court” varies: Juvenile, Family or
Probate Court

Apply through USCIS, 1J cannot adjudicate




Determine Child’s
S1JS Eligibility

Child is unmarried and under the age of 21.

Child must be declared dependent on the Juvenile
Court and be appointed a legal guardian

The child is “eligible for long-term foster care
due to abuse, abandonment or neglect” (not
necessarily in foster care)

It Is not in the best interests of the child to
return to his/her country of origin or country of last
habitual residence (within meaning of INA).

Juvenile court must retain jurisdiction until
adjustment is adjudicated




T Visa Eligibility

Victim of a “severe form” of trafficking in persons

Physically present in the US (including US
Territories) as a result of trafficking

Complies with reasonable requests for assistance in
the investigation or prosecution trafficking OR is
under 18 years old and files T Visa before then

Would suffer extreme hardship involving unusual
and severe harm upon removal
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s US Attorney General has
authorized TPS based on
extraordinary & temporary
conditions (civil
war/environmental
devastation):

Children with Parent(s) who

Burundi

El Salvador
Honduras
Liberia
Nicaragua
Somalia
Sudan

have TPS

= In certain jurisdictions,

attorneys have been able
to convince trial attorneys
(opposing counsel) to
utilize their prosecutorial
discretion to terminate or
administratively close
proceedings when young
children with compelling
cases reunify with
parent(s) who have TPS.



Basic VAWA Eligibility

Non-citizen child abused by their USC or LPR
parent or spouse

Non-abused non-citizen child of a VAWA eligible
parent

Child lived with abuser at some point

Child need not suffer physical abuse but it must
constitute battery or “extreme cruelty”

NOTE: Both male and female children can qualify



Acquiring US Citizenship

= Under most circumstances, the following
children would be U.S. citizens even if they are
born outside the United States.

= Children of two U.S. citizen parents

= Children with one U.S. citizen parent and one U.S.
national parent if the citizen parent had been
physically present in the United States for a
continuous period of one year

= Children of one U.S. citizen parent and one non-
citizen parent if the citizen parent was physically
present in the U.S. for at least 5 years, at least 2 of
which were after age 14



PErVving US Citizenship

s Under

most circumstances a child will automatically

become a U.S. citizen if, before he or she reaches the
age of 18, all of the following events happen:

= Chi

ang

= Chi

d’'s mother or father is or becomes a US citizen
child becomes a lawful permanent resident

d lives in the US and in the US citizen parent’s

legal and physical custody



Dernving Citizenship
as an Adoptee
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