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  DISTRICT COURT

COUNTY OF RAMSEY  




    SECOND JUDICIAL DISTRICT

State of Minnesota, by its Attorney General,

Mike Hatch,











ORDER





Plaintiff,









       Court File No. 62-C9-04-6033

vs.

JBC & Associates, P.C., a foreign professional

Corporation, and Jack H. Boyajian, individually

And as president of JBC Legal Group, P.C., and

Boyajian Law Offices, P.C.,





Defendants.

State of Minnesota, by its Attorney General,

Mike Hatch,











ORDER





Plaintiff,









      Court File No. 62-C7-04-12204

vs.

Messerli & Kramer, P.A., a Minnesota

Professional association,





Defendant.

On August 24, 2006, the above-entitled matter came duly before the Honorable Gregg E. Johnson, Chief Judge, at Courtroom 1280, of the Ramsey County Courthouse, in the city of St. Paul and state of Minnesota, upon the Notice of Motion and Motion to Disqualify filed by the Attorney General, said motion filed pursuant to Local Rules of Civil Procedure 106.  

Alan Gilbert, Deputy Attorney General, Mark Ireland and Gary Cunningham, Assistant Attorneys General, appeared as counsel in support of their motion to disqualify the Honorable William H. Leary, III, from presiding over any further proceedings in the above-entitled matters.  Charles R. Shreffler, Esq., Mohrman & Kaardal, P.A., appeared as counsel on behalf of Defendant JBC & Associates, et al,  in opposition to the motion.  Michael A. Klutho, Esq., Bassford Remele, appeared as counsel on behalf of Defendant Messerli & Kramer, P.A., in opposition to the motion.

Now, therefore, upon all of the files, records, proceedings and the oral argument of counsel, the Court makes the following:

ORDER
That the motion to disqualify the Honorable William H. Leary, III, from presiding over the proceedings in the above-entitled matters is, in all respects, DENIED.







_________________________________________







Gregg E. Johnson






Chief Judge

Dated this 6th day of October, 2006.

MEMORANDUM


On June 19, 2006, pursuant to Rule 63 of the Minnesota Rules of Civil Procedure, the Attorney General for the state of Minnesota brought a motion that District Court Judge William Leary disqualify himself from presiding over the matters of State v. JBC and State v. Messerli & Kramer, PA.  The Attorney General alleges a lack of impartiality on the part of Judge Leary.

By order dated July 31, 2006, Judge Leary denied the state's motion.   The state now appeals Judge Leary's ruling to this court pursuant to Local Rules of Civil Procedure 106.  In its motion, the state argues that the district court did not accept the state's supporting affidavits as true and failed to substantively analyze each of the individual statements underlying the state's motion and determine whether the statements, individually or collectively, indicate that a person could reasonably question the district court's impartiality or lack of bias.  The state further argues that all doubt be resolved in favor of disqualification.

In 2004, Judge Leary was assigned litigation brought in the name of the state of Minnesota by its Attorney General Mike Hatch against two law firms, JBC Legal Group and Messerli & Kramer, PA.  The lawsuits allege that the defendants engaged in improper debt collection practices.  Over the course of two years, Judge Leary has heard and decided various motions and pretrial issues regarding this litigation and has made legal rulings, both for and against the plaintiff, as this litigation has progressed toward trial.  

In the matter of State v. JBC, settlement conferences were heard on May 16, 2006, and June 12, 2006, with trial scheduled for July 10, 2006.  Judge Leary presided over both settlement conferences wherein agreement was reached regarding the injunctive relief sought by the state of Minnesota.  However, no settlement was reached regarding the issue of monetary damages.  Neither party objected to the trial judge and ultimate finder of fact presiding over and participating in the settlement negotiations.  Messerli & Kramer were not involved in the May 16 or June 12 settlement conferences.  

In its motion to remove Judge Leary, the state argues that the Court, as the finder of fact, engaged in extensive ex parte communication with both parties, rendered opinions on various legal issues without briefing by the parties, referred to the political sensitivity of the case, placed a dollar value on the state's case, and accused the state of wasting taxpayer's money if they didn't settle.

Rule 16 of the Minnesota Rules of Civil Procedure authorizes trial courts to conduct pretrial conferences for the purpose, in part, of facilitating the settlement of disputes.  Presiding over pretrial settlement conferences is a common practice for trial judges in this state.  Nothing in the rules of civil procedure prohibits a trial judge, who will ultimately be the finder of fact, from participating in a pretrial settlement conference.

In this case, Judge Leary presided over two settlement conferences involving JBC and the state without objection by the Attorney General.  If the assistant attorneys general had a concern about participating in a settlement conference with the ultimate finder of fact, they could have voiced their objection at the time of the conference rather than acquiescing to Judge Leary's role as a mediator.

The Attorney General further argues that Judge Leary should be removed from presiding over this litigation due to comments he is alleged to have made regarding his perception of the law on various issues.  

This argument is without merit.  It is not only common practice, but proper for trial judges to participate in pretrial conferences and ex parte mediation sessions.  Frequently, a judge will encourage settlement, identify the risks for a party if they proceed to trial, give an opinion as to the strength of a party's case, and comment on the applicable law.  This does not amount to the prejudgment of a case and should not be grounds for disqualification.  In this case, the Attorney General raises a concern over Judge Leary's understanding of the law regarding the statute of limitations.  The Attorney General's remedy, when there is disagreement with the trial judge over legal rulings, is not the removal of the trial judge, but rather, to appeal the issue to the Minnesota Court of Appeals. 


The Attorney General moves to disqualify Judge Leary under Rule 63.02 of the Minnesota Rules of Civil Procedure, which provides, in part, that no judge shall sit in any case if that judge is interested in its determination or if the judge might be excluded for bias from acting therein as a juror.

In re Estate of Lange, 398 N.W.2d 569 (Minn. Ct. App. 1986), the appellate court concluded that to disqualify a judge under Rule 63.02, the bias or prejudice must stem

 from an extrajudicial source and result in an opinion on the merits on some basis other than what the judge learned from participation in the case.  A judge's removal from a case may not be based on statements made by the judge as a result of the judge's participation in settlement discussions.  The Attorney General has not identified any extrajudicial source as the basis for the removal of Judge Leary from this litigation.

The Attorney General further argues that when a party moves to disqualify a sitting judge, the reviewing court must assume the truth of all of the moving party's affidavits regarding allegations of a judge's bias.  Beyer v. United States, 255 U.S. 22 (1921), and United States v. Ovan, 190 F.2d 1 (8th Cir. 1951).  


In this case, Judge Leary's perceptions and recollection of the settlement conference differ from those of the assistant attorneys general.  It defies logic to conclude that when a party moves to disqualify a sitting judge, the reviewing court must assume the truth of the moving party's allegations.  Such a conclusion could result in a party making an assertion, whether truthful or not, for which the removal of a judge would become almost automatic.  It would further create havoc within our system of justice if a party was allowed to make disparaging remarks about a trial judge to the press and then demand the judge’s removal from the case based upon tensions created by that party’s own actions.

In conclusion, this court finds no basis for the disqualification of the Honorable William H. Leary, III, and denies the motion in its entirety.

GEJ
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