



MEETING SUMMARY

Committee on Rules of the Board on Judicial Standards

January 18, 2008

Members Present:

Hon. Paul Anderson 


Sen. Tom Neuville 

Sen. Don Betzold


Hon. Gary Pagliaccetti

Hon. Tanya Bransford 

Pat Sexton

Hon. Edward Cleary


Rep. Steve Simon

Hon. Sam Hanson


Dane Smith

Karen Janisch


 
Rep. Steve Smith

Robert Johnson


 William Wernz
 
Hon. Leslie Metzen


 Hon. Bruce Willis

Sharon Mohr





Members Absent:

Felicia Boyd



Amy Rotenberg






Annamarie Daley


Virginia Stringer

Jeremy Lane 



DePaul Willette

Cmdr. Bill Martinez 
 
Court Services Staff Present:

Kelly Mitchell
I.
Next Meeting

The next meeting of the Committee on Rules of the Board on Judicial Standards will be:

Friday, February 22, 2008

10 a.m. to 3 p.m.

MJC, Room 230

A public forum will be held:

Thursday, January 31, 2007

4 p.m. to 6 p.m.

Minnesota Judicial Center, Room 230
II.
Meeting Summary
1.
December Meeting Summary.  The committee approved the summary of the December meeting.
2.
Operational Audit Language.  The committee reviewed proposed Rule 21 within the draft report, authorizing the Supreme Court to establish a panel to review the records and proceedings of the board for the purpose of evaluating the effectiveness of the disciplinary process.  It was suggested that the text and title of the proposed rule be amended to include the word “periodic” before “review” to clarify that the review should be conducted on a regular basis.  The committee preliminarily approved the draft rule with that addition. 

3.
Mental Illness/Disability Subcommittee Recommendations.  The Mental Illness/Disability Subcommittee revised Rules 13, 15, 16, and 18 based on feedback from the last meeting, and presented the revisions for committee approval.
a. Rule 13 – Discipline by Consent.  The subcommittee requested that the discipline by consent rule be slightly amended to “disposition by consent” so the procedure would be available for disability proceedings that are non-disciplinary in nature.  The proposed revisions were presented on page 27 of the draft report as option 2 for Rule 13.  The committee preliminarily approved Rule 13, option 2.
b. Rule 15 – Interim Suspension.  The subcommittee proposed striking paragraphs (d) and (e) from Rule 15, relating to incompetency suspension and disability suspension, because those topics are more thoroughly addressed in revised Rule 16.  The remaining text of the rule is still relevant for defining the Supreme Court’s general power to impose an interim suspension, and detailing the procedure for requesting a review hearing.  The committee preliminarily approved the revisions to Rule 15.
c. Rule 16 – Special Provisions for Cases Involving Disability.  Because Rule 16 is a complex procedure, the committee opted to discuss each paragraph individually.  
· Paragraph (a) sets up the construct that the disability procedure tracks the disciplinary process except as indicated in this rule.  The paragraph was preliminarily approved.

· Paragraphs (b) and (c) involve initiation and preliminary evaluation.  They were revised to better track with the disciplinary process, and to recognize that the disability procedure might be initiated as the result of an already pending disciplinary proceeding.  The two paragraphs were preliminarily approved.

· Paragraph (d) sets forth the investigation stage and the procedures for waiver of medical privilege.  In this section, the subcommittee worked to clarify when medical privilege is waived, and what the standard is for waiver if the judge denies he or she has a disability.  Unlike the current rule, which requires no evidentiary showing for the judge’s denial to constitute waiver of medical privilege, this rule requires that there be “credible evidence” of a disability in order for medical privilege to be waived.  Once medical privilege is waived, the board must determine whether there is reasonable cause to believe the judge has a disability.  During this stage, the board can request that the judge submit to a medical examination.  The committee engaged in lengthy discussion about what the result should be if a judge refuses to submit to the examination.  As submitted, Rule 16(d)(5) states the judge will not be able to present as evidence the results of any independent examinations and that “the board may consider the judge’s refusal or failure as evidence that the judge has a disability.”  All committee members were comfortable excluding evidence of independent examinations.  But not all committee members were comfortable with the proposed adverse inference.  The committee voted by a margin of 9 to 3 to leave the language in the proposal, and preliminarily approved the paragraph.

· Paragraph (e) sets forth the disposition alternatives following the investigation.  Formerly, this section was much lengthier because it distinguished disability with misconduct from disability without misconduct.  That distinction was removed because it was noted that the distinction does not impact the potential dispositions at this stage.  The paragraph was preliminarily approved.
· Paragraph (f) sets forth procedures for disability cases proceeding to a public hearing.  In this section, the committee noted two issues that needed clarification.  First, it should be clarified that if there is both alleged misconduct and a disability, the board can choose to put just the disability issue in front of the panel, or it can choose to put both the disability and misconduct issues in front of the panel, but if it does both, the panel must decide whether the misconduct was related to the disability.  Second, the committee felt the authority to close the hearing should be limited in scope, and should a decision of the full panel.  The committee preliminarily approved paragraph (f), with the first paragraph of the section, revised as follows:

(f)  Hearing.  Upon issuance of a Formal Statement of Disability Proceeding, a hearing shall be held under Rules 10 and 11 to determine whether there is clear and convincing evidence the judge has a disability.  If the board has also filed a Formal Complaint, the hearing panel shall determine whether there is clear and convincing evidence that the judge committed misconduct and whether the misconduct was related to a disability.  The hearing panel may exclude the public from portions of the proceedings to hear evidence on psychological or medical materials or other evidence that would not be accessible to the public. 
· In paragraph (g), the subcommittee clarified with whom the petition should be filed, narrowed the medical disclosure to ensure that it is relative to the disability, and struck the words “active duty,” so the judge will simply be “reinstated” if the petition is successful.  A member noted that if the decision of the board is to deny the petition for reinstatement, there must be a procedure to allow the judge to request a hearing on the matter.  It was suggested that staff rework the rule to provide for a hearing utilizing the Lawyers Board procedure as a model.  Another member asked whether the board is really going to make a determination as to whether the judge is permanently disabled.  It was suggested the language should be change to clarify the board is finding the judge is still disabled at the time, without making any judgments about the judge’s long-term status.  Staff will redraft the rule and send it out to the committee for review and preliminary approval via email.

· Paragraph (h) is existing language requiring the appointment of counsel if the judge does not already have counsel.  The language has been moved so it fits more logically within the structure of the rule.  The paragraph was preliminarily approved.
d.
Rule 18 – Application to the Governor for Disability Retirement.  Karen Janisch requested the committee consider proposed amendments to Rule 2 that would impact the committee’s decision on Rule 18, so discussion of Rule 18 was deferred to later in the meeting.

4.
Board Jurisdiction.  Karen Janisch presented proposed amendments to Rule 2.  She indicated that the Mental Illness/Disability Subcommittee, in discussing the text of proposed rule 18, had realized that part of the proposed text of Rule 18 was really attempting to address board jurisdiction.  She thought it would be better to amend Rule 2 with regard to that topic than to add jurisdictional language to Rule 18.  The purpose of the proposed changes to Rule 2 is to bolster the accountability of judges by giving the board the authority to continue an investigation even after a judge has left office, and by clarifying that the Lawyers Board can also discipline a judge as a lawyer for misconduct committed while a judicial officer.  The bulk of the changes would occur in paragraphs (a) – (e), as presented on the handout provided by Karen Janisch.
· No changes are necessary for paragraph (a).  The paragraph was preliminarily approved.

· In paragraph (b), the committee opted to draft the jurisdictional phrase more generally to include misconduct and disability.  Additionally, the committee requested that staff check the definition of “judge” in the definitions section, and suggest a modification, if necessary, to cover all of the judicial officers intended to be covered by this provision.  The paragraph was preliminarily approved.

· In paragraph (c), a member asked whether the last phrase, excluding behavior that had been the subject of judicial disciplinary proceedings, was necessary, and the committee agreed that it was not.  The paragraph was preliminarily approved as amended.
· The committee questioned the need for paragraph (d) relating to part-time judges.  It was deemed unnecessary in light of the other amendments, and was stricken from the rule.

· In paragraph (e), the committee again removed the phrase excluding behavior that had been the subject of judicial disciplinary, and added a phrase allowing for continued jurisdiction over disability cases following disability retirement.

Following these changes, the language preliminarily approved by the committee was as follows (note, this goes through paragraph (d), not paragraph (e), because the original paragraph (d) as proposed by Karen Janisch was stricken): 

(a) Powers in Generalof the Board. 

(1)  Disposition of Complaints.  The board shall have the power to receive complaints, investigate, conduct hearings, make certain summary dispositions, and make recommendations to the Supreme Court concerning:

 

(1i)    Allegations of judicial misconduct;
 

(2ii)  Allegations of physical or mental disability of judges;
 

(3iii) Matters of voluntary retirement for disability; and
 

(4iv) Review of a judge’s compliance with Minn.St. § 546.27.
(2)  Advisory Opinions.  The board may issue advisory opinions on proper judicial conduct with respect to the provisions of the Code of Judicial Conduct.  An advisory opinion may be requested by a judge or a candidate for judicial office.  A request for an advisory opinion shall relate to prospective conduct only, and shall be submitted in writing and contain a complete statement of all facts pertaining to the intended conduct and a clear, concise question of judicial ethics.  The board shall issue a written opinion within 30 days after receipt of the written request, unless the time period is extended by the board. The fact that the judge or judicial candidate requested and relied on an advisory opinion shall be taken into account in any subsequent disciplinary proceedings.  The advisory opinion shall not be binding on the hearing panel or the Supreme Court in the exercise of their judicial-discipline responsibilities.


 
(b) Jurisdiction Over Full-Time and Part-Time Judges. The board shall have jurisdiction over the conduct ofallegations of misconduct and disability for all judges, including full-time judges, retired judges subject to assignment, and part-time judges such as conciliation court referees. 

(c)  Conduct Prior to Assuming Judicial Office.  ThisThe board’s jurisdiction shall include conduct that occurred prior to a judge assuming judicial office. The board shall have exclusive jurisdiction in matters involving conduct occurring in a judicial capacity. The Office of Lawyers Professional Responsibility Board shall have jurisdiction to consider whether discipline as a lawyer is warranted in matters involving conduct of any judge occurring prior to the assumption of judicial office and conduct of a part-time judge, such as a referee of conciliation court, not occurring in a judicial capacity.


(cd) Jurisdiction Over Former Judge. The board shall have jurisdiction over the conduct of a former judge provided the conduct at issue occurred while the judge was in judicial office and the conduct at issue occurred in the judge’s judicial capacity.  The board shall also have jurisdiction over matters of a disability retirement over a retired judge.  The board may at any time dismiss a matter involving a former judge if the board determines that pursuing the matter further is not a prudent use of the board’s resources.  The Office of Lawyers Professional Responsibility Board shall have jurisdiction over a lawyer who is no longer a judge to consider whether discipline as a lawyer is warranted with reference to allegedly unethical conduct that occurred during or prior to the time when the lawyer held judicial office, provided such conduct has not been the subject of judicial disciplinary proceedings as to which a final determination has been made by the Supreme Court.
5.
Rule 18 – Application to the Governor for Disability Retirement.  The committee then returned to Rule 18.  The subcommittee explained that option 2 on page 33 of the draft report removes the jurisdictional language, and collapse the rule from two subdivisions down to one paragraph.  The committee preliminarily approved Rule 18, option 2.

6. 
Draft Final Report.  The committee reviewed the remaining text of the draft final report.

With regard to the narrative, a member asked whether the committee should address the salary and compensation of the executive secretary.  Given that the individual holding the position is working with public officials, and must maintain the utmost in decorum and confidence, it would seem appropriate that the salary be at least equal to that of a district court judge.  Members admitted that salary had been an issue when the position was last filled.  Another member requested that the narrative include a statement about maintaining adequate funding for the office, in general.  Though the board’s funding is adequate now, there is no guarantee that the legislature will continue to commit that kind of funding.  It was suggested that the narrative include a description of the funding mechanisms that were discussed, but that there be no specific recommendation on that point. 
The committee then reviewed the proposed amendments portion of the draft final report.  The committee voted to preliminarily approve the additional draft amendments provided by staff.

The committee confirmed that the definition of “letter of caution” should be retained because defining it as non-disciplinary is crucial.

The committee confirmed that it intended to make advisory opinions available to lawyers who are candidates for judicial office because those individuals are subject to the Code of Judicial Conduct.

It was noted that Martin Cole should be added to the list of persons who appeared in front of the board.  Staff informed the committee that the persons who appear before the committee at the public hearing will also be added to the list in the appendix.
The committee directed staff to change “preponderance” in Rule 7(b) to “clear and convincing,” and preliminarily approved the rule as amended.

In Rule 9(g), it was noted that the term “final order” needed to be clarified because it was unclear whether it was intended to refer to the final order of the board, panel, or Supreme Court.  The committee directed staff to change it to “before entry of the panel’s decision in the . . .” and preliminarily approved the rule as amended.

In Rule 11(a), the committee requested that the language be clarified to indicate the hearing panel must make findings of fact and conclusions of law, and preliminarily approved the rule as amended. 
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