STATE OF MINNESOTA
DISTRICT COURT

COUNTY OF RAMSEY
SECOND JUDICIAL DISTRICT


Type of Case: Condemnation

	Housing and Redevelopment Authority of the City of Saint Paul, Minnesota,

Petitioner,

vs.

ExxonMobil Oil Corporation; Mobil Pipe Line Company; City of Saint Paul; County of Ramsey; and all other persons unknown claiming any right, title, estate, interest, or lien in the real estate described herein,




Respondents.








	
Court File No. C6-04-1291


Judge Judith Tilsen

ORDER AUTHORIZING PAYMENT OR DEPOSIT, TRANSFERRING TITLE PURSUANT TO MINN. STAT. § 117.042 




IN THE MATTER OF THE CONDEMNATION OF REAL PROPERTY

FOR THE KOCH-MOBIL REDEVELOPMENT PROJECT

_________________

The above-entitled matter came on for hearing before the Honorable Judith Tilsen, Judge of the Ramsey County District Court, on Monday, September 21, 2006, upon the Motion of the Housing and Redevelopment Authority of the City of Saint Paul, Minnesota ("HRA") for an order authorizing deposit and transfer of title to the real estate, including the remediation system legally described in Exhibit A, attached hereto (the "Property") and an order for a declaration that the date of taking is March 16, 2005.

Gregory M. Bistram and Lisa M. Agrimonti of Briggs and Morgan, P.A. and Peter J. McCall, Assistant City Attorney, appeared on behalf of Petitioner, the HRA.  Daniel N. Rosen, Esq., Parker Rosen, LLC appeared on behalf of the ExxonMobil, ExxonMobil Corporation and Mobil Pipeline Company ("ExxonMobil"). 
FINDINGS OF FACT
1. On February 6, 2004, filed its Petition in Condemnation and Motion for Transfer of Title and Possession Under Minn. Stat. § 117.042.  

2. On January 12, 2005, the Court issued its order Granting Petition, Appointment of Commissioners, and Authorizing Payment or Deposit and Transferring Title Pursuant to Minn. Stat. § 117.042 ("Order Granting Petition").  The Order Granting Petition specifically authorized the HRA to make a deposit of its approved appraisal value pursuant to Minn. Stat. Section 117.042.  See Order Points 7, 8 and 9.

3. At the time of the Order Granting Petition, the Ramsey County assessor valued the Property at $2,970,000 for property taxes to be paid in 2006.

4. By letter dated January 13, 2005, ExxonMobil sought an "immediate stay" arguing that title should not transfer because arrangements had not been made for transition of the remediation system.  Id. at p. 1. ExxonMobil further argued that the January 14, 2004 appraisal was outdated.  Id. at p. 2.

5. On January 26, 2005, a hearing was held on ExxonMobil's Motion for Stay.  ExxonMobil sought an order appointing different commissioners and directing the HRA to provide an updated appraisal.  ExxonMobil also requested the opportunity to object to the updated appraisal once received.  

6. On February 10, 2005, the Court considered ExxonMobil's request for additional time to submit briefs and affidavits in support of a motion for amended findings and re-hearing.  

7. On February 14, 2005, ExxonMobil moved for a "Re-Hearing of Petitioner's Motion for Transfer of Title and Possession."  

8. Also on February 14, 2005, the Court issued an order granting ExxonMobil's request and authorizing ExxonMobil to submit briefing no later than 28 days prior to hearing.

9. On February 15, 2005, the Court issued an Order granting ExxonMobil's Motion for Stay (Stay Order).  In the Stay Order, the Court vacated Order Point 3 and appointed new commissioners.  The Court also vacated the order points authorizing deposit, Order Points 7, 8 and 9.  The Stay Order further directed the HRA to serve an updated appraisal and gave ExxonMobil one week to serve and file an objection.  If ExxonMobil served and filed an objection within that time, the Stay Order remained in effect and the HRA was not authorized to make a deposit and take title.

10. On March 11, 2005, ExxonMobil filed and served a Notice of Appeal with the Court of Appeals.

11. On March 16, 2005, the HRA served an updated appraisal on ExxonMobil.  The date of the appraisal was March 14, 2005.  At that time, the HRA was ready, willing and able to make the Quick Take deposit and take title to the Property.  However, due to the February 15, 2005 Stay Order,  the HRA could not make the Quick Take deposit unless ExxonMobil failed to make an objection within the time permitted.

12. On March 23, 2005, ExxonMobil exercised its right under the Stay Order and filed and served a Notice of Motion and Motion seeking an order denying the HRA's quick take motion.  ExxonMobil argued, inter alia, that the HRA had not acquired the remediation system and on-going remediation activities had not been adequately addressed.  

13. Because ExxonMobil filed this motion, the Stay Order continued to prohibit the HRA from making a deposit of its approved appraisal value.

14. On March 29, 2005, the Court issued a Scheduling Order for determination of the issue of whether the remediation system was personal property or real estate.  The Scheduling Order set a hearing date of May 25, 2005.

15. On April 22, 2005, ExxonMobil filed a memorandum challenging the Court's authority to rule on any issue affecting the quick take, including the remediation system/fixtures issue.

16. On May 9, 2005, the Court issued its Order Regarding Jurisdiction, holding that the Court had authority to enforce the Quick-Take provisions of the Order Granting Petition and to direct the Commissioners to proceed with hearings on valuation of the Property.

17. On May 24, 2005, ExxonMobil moved the Court for the setting of a supersedeas bond.

18. On June 16, 2005, the Court issued its Order Regarding Remediation Equipment, concluding that the "remediation system as a whole is a fixture, part of the realty and subject to condemnation".

19. On June 17, 2005, the Court granted ExxonMobil's motion for the setting of a supersedeas bond in the amount of $1,350,000.

20. On July 1, 2005, ExxonMobil filed a supersedeas bond in the amount of $1,350,000, thereby suspending the District Court action.

21. By decision dated April 18, 2006, the Court of Appeals affirmed the District Court's Order Granting Petition.  Housing and Redevelopment Authority of the City of Saint Paul v. ExxonMobil Oil Corporation et. al., No. A05-511, 2006 WL 997699 (Minn. Ct. App. 2006). 

22. On May 18, 2006, ExxonMobil filed a Petition for Review seeking Minnesota Supreme Court review of the Court of Appeals' decision.

23. On June 28, 2006, the Supreme Court issued an order denying ExxonMobil's Petition for Review.

24. On January 2, 2006, the Ramsey County assessor established a fair market value for the Property in the amount of $9,618,200 for property taxes to be paid in 2007..
ISSUE PRESENTED

Whether, in a condemnation case where the transfer of title has been delayed more than a year due to the actions of the condemnee, the district court has the discretion to establish a date of taking for valuation purposes other than the date of title transfer when such date will afford just compensation to the condemnee and avoid prejudice to the condemning authority caused by the delay.  

CONCLUSIONS OF LAW
25. There is no fixed date for determining the amount of just compensation in a condemnation matter.  Carli v. Stillwater & St. Paul R. Co., 16 Minn. 260, 1871 WL 3192 at *3-4 (1871) ("There is nothing in the statute fixing the value of the land at any particular time as the standard of compensation[.]"). 

26. Historically, the date of taking for valuation purposes is the date upon which the commissioners file their damages award. State v. Pahl, 257 Minn. 177, 182, 100 N.W.2d 724, 728 (1960) (citations omitted); see also State v. Bentley, 231 Minn. 531, 544 n.6, 45 N.W.2d 185, 193 n.6 (1950)  ("Value is usually determined as of the date of the commissioners' report or award.").  In the case, such as here, where there is a Quick Take, the date of taking is generally the date of deposit or payment to the owners.  In the Matter of Condemnation by Minneapolis Community Development Agency, 447 N.W.2d 891, 893 (Minn. Ct. App. 1990).

27. There is no requirement that the date of “taking” for valuation purposes be equal to the date of title transfer in all cases.  Indeed, Chapter 117 recognizes that a “taking” can occur without a title transfer, i.e. the date of deposit or the date of a commissioner's award.  See Minn. Stat. § 117.025, subd. 2 (defining taking as “every interference, under the right of eminent domain, with the possession, enjoyment, or value of private property.”  Caselaw also recognizes that in the proper circumstance, a date other than title transfer may be appropriate.  State v. Bentley, 45 N.W.2d 185 at 193 (1950) (affirming date of taking 18 months after title transfer).
28. In establishing the date of taking for valuation purposes, the Court must consider the Constitutional requirement of providing “just compensation” to the condemnee and, at the same time, avoiding prejudice to the condemnee caused by the passage of time required for appellate proceedings. Minn. Const. Art. 1 Sec. 13; Ford Motor Co. v. City of Minneapolis, 143 Minn. 392, 394, 173 N.W. 713, 714 (1919) (holding that condemnee entitled to interest during pendency of appeal to avoid prejudice of appeal delay).
29. The HRA had the right, pursuant to the Order Granting Petition to make a deposit and take title as of January 12, 2005.  The Court could have allowed the HRA to make their deposit of funds prior to the Stay Order, which would have been before March 16, 2005.  
30. The HRA was prevented from making that deposit due to a series of no fewer than four fully briefed motions that were made after January 12, 2005, beginning with ExxonMobil's Motion for Stay, and followed by an appeal to the Court of Appeals and a request for review from the Supreme Court.

31. ExxonMobil has taken every opportunity to challenge the propriety of the taking and has had a full and fair opportunity to be heard in three venues over the course of the past 18 months. 

32. Meanwhile, the Ramsey County assessor has increased its valuation of the Property more than three-fold.  This change in assessment value indicates that there could be a significant increase in the value of the Property during the time ExxonMobil was exhausting its litigation options.  The record is silent as to reasons for any increase in value.  It would be unfair and inequitable if the HRA were required to compensate ExxonMobil for any increase in value of the Property during this time, particularly after March 16, 2005 when the HRA served its updated appraisal, which appraisal ExxonMobil demanded.  But for ExxonMobil’s continued objections, the HRA would have taken title to the Property by making the deposit on March 16, 2005.

33. This case presents a unique set of circumstances.  The HRA filed its Petition in February 2004 seeking to acquire the Property pursuant to the Quick Take provisions which authorize the transfer of title to the condemning authority as early as 90 days after service of the Petition and Notice of Intent to Take Possession.  A year later, after two sets of multiple-day evidentiary hearings, the Court issued its Order Granting Petition.  ExxonMobil’s post-trial motions and appellate review took another 17 months.  It has now been two years and nine months since the commencement of this action and 19 months after the HRA was prepared to make deposit.
34. The Court concludes from the caselaw that in a condemnation case where the transfer of title has been delayed by more than a year because of the actions of the condemnee, the Court has the discretion to establish a date of taking for valuation purposes other than the date of title transfer when that date will afford just compensation to the condemnee and avoid prejudice to the condemning authority caused by the delay.

35. Given the special circumstances present in this case, where the transfer of title was delayed at least 17 months because of ExxonMobil’s actions in pursuing various legal challenges which were ultimately rejected, the Court concludes that it has the discretion to establish a date of taking for valuation purposes other than the traditional date of title transfer.  The Court concludes that a date of taking of March 16, 2005 will afford just compensation to the condemnee and avoid prejudice to the condemning authority caused by the delay.  

IT IS HEREBY ORDERED THAT:
1.  The HRA's motion for an order authorizing deposit and transfer of title to the real estate is GRANTED. 
2. The date of taking for valuation purposes shall be March 16, 2005.

3. Pursuant to Minn. Stat. § 117.041, the Petitioner, its employees, and agents are authorized, upon reasonable notice to the owner or occupants thereof to enter the Property for the purposes of updating an appraisal of the value thereof, and for conducting surveys, soil borings, tests, inspections, and evaluations of conditions present on the Property on or after the date of this Order.
4.  HRA is hereby permitted and authorized to deposit into the Court at any time after the meeting referred to in Paragraph 10 of this Order, or to pay directly to the owners pursuant to Minn. Stat. § 117.042, the amount of its approved appraisal of value as to the Property legally described herein as of March 16, 2005.  Title and Possession of the property will transfer immediately upon deposit or alternatively payment pursuant to Minn. Stat. § 117.042.
5. The District Court Administrator is directed to accept the aforementioned deposit.

6. Immediately following the deposit, the District Court Administrator shall, from the deposited funds, pay to the County of Ramsey such amounts as are levied and pending against the Real Property as special assessments or other annual charges that may be or become a lien thereon as of February 6, 2004, the date of the filing of the Petition in the matter.  The District Court Administrator shall also pay, from these deposited funds, all real estate taxes payable with respect to the Real Property in the year 2004, the year in which the Petition in this matter was filed, and preceding years, if any.  All payments shall include interest and penalties due, if any, at the time of payment.
7. HRA shall give written notice of the fact of deposit or payment to all parties previously appearing in these proceedings.

8. Failure to otherwise vacate the Property described in the attached Exhibit A within ten (10) business days after transfer of title in accordance with this Order may cause ExxonMobil or others claiming under them to be found in contempt of court.  Provided, in the event of transfer of title and possession pursuant to this Order, such transfer will be subject to the right of ExxonMobil to access the remediation systems at the Property for 90 days for purposes of fulfilling any obligations ExxonMobil may have to the Minnesota Pollution Control Agency ("MPCA") after transfer of title and possession.

9. The previously appointed Commissioners shall promptly hold hearings and file with the Court their award of damages within 180 days of the date of this Order.  The Commissioners are hereby authorized to require the parties to exchange appraisals at least fourteen  (14) calendar days prior to the Commissioners' hearing.

10. ExxonMobil is directed to meet with HRA representatives to coordinate transfer of the remediation equipment no later than November 2, 2006. 

11. The Court retains jurisdiction of this matter for the purpose of granting the Petitioner other and further relief as may be necessary and appropriate to implement the provisions of this Order and to otherwise transfer title and right to possession of the Property described in the attached Exhibit A to Petitioner in accordance with the provisions of Minn. Stat. §§ 117.042 and 117.043.

DATED: _______________, 2006


BY THE COURT:








_________________________________

Judith M. Tilsen 

Judge of the Ramsey County District Court

Exhibit A
The Real Property To Be Acquired In Fee Simple By Eminent Domain

All right, title and interest in the real property hereinafter described, located in the City of Saint Paul, Ramsey County, Minnesota, including any and all easements, hereditaments, appurtenances, adverse rights, reservations, restrictions, gaps and overlaps:

Parcel 1: (Abstract and including a portion of Parcel 2 hereinafter-described - Torrens property)

That parcel of land situated in the Northeast Quarter of the Northwest Quarter and Government Lots 1 and 2, in Section 14, Township 28 North, Range 23 West, Ramsey County, Minnesota (including a portion of J.N. Rogers' Second Addition), bounded and described as follows:  Beginning at the intersection of the low water line of the Mississippi River with a line 500 feet Southwesterly from and parallel to the Southwesterly line of Riverside Addition No. 2; thence Northwesterly and parallel with said Southwesterly line of Riverside Addition No. 2 to a point where said parallel line intersects a line 600 feet North of and parallel with the South line of Government Lot 1 in said Section 14; thence Northwesterly at an included angle of 20 degrees 20 minutes to said last-named parallel line, 640.07 feet to the intersection with the center line of the 100-foot strip covered by the conveyance of May 28, 1923, to Chicago, Milwaukee & St. Paul Railway for right of way purposes over and across said Section 14; thence Southwesterly along the said center line of the Chicago, Milwaukee & St. Paul Railway 301.11 feet to a point of intersection with the line 600 feet North of and parallel with the said South line of Government Lot 1 in said Section 14 hereinbefore referred to; thence West and parallel with said South line of Government Lot 1 and 600 feet North of and parallel with the South line of the Northeast Quarter of the Northwest Quarter of said Section 14, 1155.09 feet to the intersection with the Easterly line of Hathaway Street, as said street is platted and located over and across that part of said Section 14; thence Southeasterly along the said Easterly line of Hathaway Street 130.96 feet to the intersection with the present Southeasterly line of Adrian Street, as said street is opened and platted over and across said quarter-quarter section; thence Southwesterly along the Southeasterly line of Adrian Street, 411.87 feet; thence continuing South along the East line of Adrian Street 191.87 feet to the intersection with the South line of the Northeast Quarter of the Northwest Quarter of Section 14 aforesaid; thence Southeasterly at an included angle of 49 degrees 30 minutes with said South line of said quarter-quarter section a distance of 605.14 feet to the intersection with the center line of the 100-foot strip deeded to the Chicago, Milwaukee & St. Paul Railway for right of way purposes hereinbefore mentioned; thence Northeasterly along the said center line of said right-of-way a distance of 439.4 feet to the intersection with a line drawn at right angles from a point which is 825 feet Southwesterly from the South line of said Government Lot 1, measured along a line described as follows: "Commencing at a point in the South line of said Government Lot 1, Section 14, a distance of 420 feet East of the Southwest corner of the said Government Lot 1; thence Southwesterly in a straight line to a point in the South line of Government Lot 2 in said Section 14, a distance of 290 feet East of the Southwest corner of said Government Lot 2;" thence Southeasterly along the above-named right-angle line a distance of 535.85 feet to the last-mentioned Southwesterly line; thence at right angles Northeasterly a distance of 825 feet to a point in the South line of said Government Lot 1, which point is 420 feet East of the Southwest corner of said Government Lot 1; thence East along the said South line of Government Lot 1 to the intersection with the low water line of the Mississippi River; thence Northeasterly along the said low water line of the Mississippi River to the point of beginning; excepting from the above-described property Lot 6, in Block 2, J.N. Rogers' Second Addition; also excepting from the above-described property a 1.728 acre tract of land conveyed by Quit Claim Deed dated September 27, 1965, from Socony Mobil Oil Company, Inc., to the City of St. Paul, Minnesota.

Parcel 2:  (Torrens Property)  Commencing at the Southwest corner of the Northeast Quarter of the Northwest Quarter of Section 14, Township 28 North, Range 23 West, running thence East 417 2/5 feet; thence North 208 5/8 feet; thence West 417 2/5 feet; thence South 208 5/8 feet to place of beginning. Also that part of Lot 2, Section 14, Township 28 North of Range 23 West of the 4th Principal Meridian described as follows:  Beginning at the Northwest corner of said Lot 2; thence running South 5 chains; thence East 9 chains and 24 links to the center line of the St. Paul and Fort Snelling Territorial or Ferry Road; thence along said road North 47 3/4 degrees East 6 chains and 76 links to North line of said Lot 2; thence West 14 chains and 23 links to the point of commencement, except from the above property so much thereof as lies westerly of a line described as follows: Commencing at the intersection of the Easterly line of Adrian Street with the North line of said Government Lot 2; thence Southeasterly at an angle of 49 degrees 30 minutes from said North line of Lot 2, to the South line of said tract above described.

Registered Property, Certificate of Title No. 383366.  

All persons appearing of record or known to the Petitioner to be owners or claimants of any interest therein, together with the nature of the interest of each as nearly as can be ascertained, are as follows:

	
Names
	
Interest

	ExxonMobil Oil Corporation
	Fee owner

	Mobil Pipe Line Company
	Reservation of rights of way, easements and privileges

	Saint Paul Board of Water Commissioners
	Unpaid water bills, if any

	City of Saint Paul
	Assessments, if any are due

	County of Ramsey
	Property taxes, if any are due
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