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I.
Next Meetings

The next meetings of the Committee on Rules of the Board on Judicial Standards will be:

Friday, September 21, 2007

10 a.m. to 1 p.m.

Minnesota Judicial Center, Room 230
Friday, October 12, 2007

10 a.m. to 3 p.m.

State Capitol, Room 15
II.
Meeting Summary
1.
Committee Update and Overview of Proceedings.  Judge Pagliaccetti opened the meeting by informing the committee and members of the public that the agendas and minutes for the committee are now being posted online at the following website: http://www.mncourts.gov/?page=1962.  Minutes will be posted in draft form as soon as they are completed, subject to approval by the full committee at the next regularly scheduled meeting.

Justice Anderson then addressed the committee and members of the public.  He stated it had come to his attention that some members of the committee were confronted by members of the public following the July meeting.  He explained that he is impressed that we have a committed citizenry that helps the State and the Judiciary to be the entities they are.  Members of the public attend these meetings out of a concern that the system work well.  In recognition of that commitment, the committee provided an opportunity for public input at the first meeting in June and has planned a public forum to be held when the work of the committee is closer to completion.  In addition, after the report of the committee has been submitted to the Supreme Court, there will be another opportunity for public input when the Court sets the report on for a public hearing.  Justice Anderson reiterated that the committee wants the public input, but firmly stated to members of the public, do not harass members of the committee, do not follow members to the garage after the meetings are over, do not question or confront them, or otherwise act to make their service difficult.  He stated that persons identifying themselves with such conduct should stop immediately, and persons who were incapable of identifying themselves with such conduct would be warned to stop the behavior.  He noted the Judiciary is an institution populated by human beings, who are fallible, but are always trying to do better.  He was upset by the reports of the behavior of some of the members of the public at the July meeting.

Judge Pagliaccetti informed the committee that Judge William Walker submitted his resignation due to unforeseen commitments and opportunities.  He asked whether the committee should seek a replacement.  Members determined that the committee currently has adequate judicial representation so a replacement will not be necessary.


The minutes from the July meeting were approved with the following corrections: Jeremy Lane and Rep. Steve Smith will be noted as attending.

II.
Mental Illness Disability Subcommittee Report.  Senator Betzold delivered the report of the Mental Illness Disability Subcommittee.  He noted that there was a great deal of discussion as to whether and when conduct that is indicative of mental illness, infirmity, or chemical dependency should be grounds for initiating a complaint with the Board on Judicial Standards.  The subcommittee realized that some of the confusion centers on the fact that the rules are written so as to connote blame or fault, but that these particular situations are not about fault, but rather about providing necessary assistance to the individual, and determining whether the individual is fit to remain in office.  The subcommittee is exploring some language tweaks to address that problem.  Senator Betzold also reported that the subcommittee has determined that there should be a direct referral of a complaint to the Lawyer’s Professional Responsibility Board when a judge retires while a complaint is pending and plans to practice law following retirement.  The subcommittee is also exploring the issue of waiver of medical privilege, and is looking at the rules of other states regarding mental disability in general.
III.
Complaint Subcommittee Report.  Judge Metzen delivered the report of the complaint subcommittee.  The subcommittee proposes that the committee request access to records of the Board to provide context, for those members of the committee who are not or have not served on the Board, regarding the tenor and kind of complaints that are filed and how the rules are operationalized.  It was made clear that if such access is granted, members would be held to a standard of strict confidentiality.  Breach of that confidentiality would be actionable as contempt of a court order.  David Paull, Executive Secretary of the Board on Judicial Standards, expressed concern because he has assured the individuals he has worked with over the years that the files and contents therein would remain confidential.  Committee access would be a breach of those commitments.  The committee agreed that Mr. Paull should have an opportunity to respond to the request prior to issuance of the court order.  It was also made clear that if access is granted, it will not be an audit, though there was some discussion as to whether establishment of a regular audit cycle should be explored by the committee.  A member of the subcommittee noted that the subcommittee had not completed its process to develop a strong justification for access to records of the Board.  The subcommittee was asked to complete that, and the committee determined that the Chair could then proceed forward with making the request to the Supreme Court for access to records on the committee’s behalf.
IV.
Board Funding.  David Paull presented information regarding the funding of the Board on Judicial Standards.  The Board is funded by Legislative appropriation.  Prior to 2007, the Board received $250,000/yr.  The appropriate was increased in 2007 to $325,000 and will increase to $335,000 in 2008.  In addition, the Legislature appropriated a $125,000 revolving fund for litigation.  Mr. Paull reported that at this funding level, the Board is capable of performing its duties.  In the six years prior, the Board was not adequately funded.  During that time, rent increased by 25%, health insurance increased by 60%, the cost of electronic communication and consulting tripled, and the demands for public hearings increased (in 1999, there was one request for a public hearing; from 2003 to 2006, there were four requests for public hearings).  Due to these increases, the money available to operate the Board was halved.  Members of the Board assisted with the budget crisis by waiving their per diem and paying for their lunches.  There was also a five-year pay freeze for the assistant, and the Executive Secretary’s salary was not paid at the level required by statute.  
Justice Paul Anderson presented information regarding the funding of other similar Boards under the governance of the Supreme Court.  The Court assesses a registration fee on all lawyers for the privilege of practicing law, and utilizes that fee to fund the Board of Law Examiners, Board of Continuing Legal Education, Lawyer’s Professional Responsibility Board, Client Security Fund, Legal Services Advisory Committee, and Lawyer Trust Account Board.  There are between 17,000 and 18,000 active lawyers who pay the fee.  He noted that the Board on Judicial Standards is not included due to separation of powers (it is a legislatively created Board), but the Court reserves the right to impose ultimate discipline on judges.  A member noted that judges also pay the registration fee that is funding the Supreme Court Boards and asked whether that fee could be diverted to the Board on Judicial Standards.  Justice Anderson replied that it would not be out of bounds for the committee to comment on that in its final report.  
Kelly Mitchell then presented a chart setting forth the sources of funding for judicial disciplinary boards in other states.  It was interesting to note that most are funded by legislative appropriation but the size of the budget varies widely, probably due to the variance is judge structure from state to state (some have several layers, whereas others, such as Minnesota, have unified court systems).  Members commented that funding by legislative appropriation assures the independence of the Board from the judiciary.  Under that structure, complainants are reassured that there is no connection to the courts and therefore no direct threat of retaliation or interference by the courts.  Others countered that if an individual wants to file a complaint, he or she will do so regardless of who funds the Board.  Others noted that the extent to which the process and rules of the Board work is dependent upon adequate funding, whatever its source.
V.
Records Retention.  David Paull presented information regarding the records retention process of the Board.  Rule 17 requires that complaints dismissed due to insufficient cause be destroyed after three years.  Complying with the rule requires administrative work to evaluate the file to determine if it is eligible for destruction, track the number of years that have passed, and determine whether subsequent complaints have been filed against the judge.  When DePaul Willette served as Executive Secretary to the Board, he began that process, which hadn’t previously been done, and completed a full sweep of the files by 1995.  A similar sweep has not been done since then.  The Board does not currently have a computer tracking system that can assist in the process, though the Board will be looking at purchasing software given its new funding.  In addition, the Board has hired a law clerk to do a manual sweep of the files.  As of the date of this meeting, the law clerk had put in 200 hours and had completed an initial evaluation of approximately three-fourths of the files to identify candidates for expungement.  The work was expected to be completed within 30-60 days.  Mr. Paull clarified for the committee that despite the fact that the files have not physically been destroyed, no Board member has seen a file that should be expunged under the rules, and because all of the files are confidential under the rules, they are not subject to discovery.
VI.
Discussion Topic: Confidentiality.  The committee next discussed the issues members would like to see addressed with regard to confidentiality.  Issues submitted by committee members included:

· What do we tell judges, and when?

· Should there be an alternative method for judges to challenge a private warning?

· Is there really a chilling effect if a judge is notified of a complaint when it is submitted?

· What kind of process could we use to determine that?

· It is difficult for the Legislature to have oversight of the Board given current confidentiality standards.  What process can be put in place to establish things that can be talked about so the public has confidence in the system?  (Regular audit?)

· What is the effect on confidentiality of the White decision, which allows judges to campaign openly and express their views on political issues?

· What about a frivolous complaint that is filed during a campaign to get publicity?

· In general, how should complaints be handled during an election cycle when there is a contested election?

The committee appointed a subcommittee to review confidentiality and report back by the October meeting.

VII.
The committee discussed the content of the upcoming meetings in September and October.  Cynthia Gray, Director of the Center for Judicial Ethics at the American Judicature Society, will be speaking at the September meeting.  In order to help focus her preparation, the committee developed the following list of items to request that she cover:

· Information relating to the topics of the three subcommittees: complaint process, mental illness/disability, and confidentiality.  

         How do we separate the investigative and adjudicatory functions of the Board?  

         What do other states do to evaluate judges?  Do states that utilize an active evaluation system have fewer complaints?

         How does the complaint process work in places where there are open and contested elections (i.e., how does the Board handle a complaint that comes in during an election)?

         Do the agencies that mete out discipline also educate judges about conduct that could result in discipline?

The September meeting will also include a presentation by Robin Wolpert regarding the work of the Citizen’s Commission for an Impartial Judiciary.  The focus of the October committee meeting will be to begin reviewing work product from the subcommittees. 
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