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I.
Next Meetings

The next meetings of the Committee on Rules of the Board on Judicial Standards will be:

Friday, November 9, 2007

10 a.m. to 3 p.m.

Location TBD

Friday, December 21, 2007

10 a.m. to 3 p.m.

Location TBD

II.
Meeting Summary

1.
Procedure/Housekeeping Items.  Members were provided with a letter from an individual named Connie Neal, and were informed that the letter was accompanied by a 250-page copy of a complaint filed with the board.  Copies of the complaint were not provided, but were made available for review by committee members.  The committee approved the meeting summary from 9-21-2007.  A member asked for an update on the status of the committee’s records access request.  Judge Pagliaccetti did not have a decision to report from the Court; the committee will be informed as soon as a decision is made. 
2.
Questions About the Role of the Board in a Post-White Era.  The committee engaged in a general discussion about the issues raised by Robin Wolpert in her presentation at the September meeting about the impact of the White case on the role of the board.  Members stated the biggest concern is the speed at which complaints filed during an election cycle will be handled.  If the complaint is made public, it may damage an individual’s chances for election regardless of its merit. The Complaint Subcommittee reported that it is reviewing election rules from other states and is considering proposing some sort of expedited process for handling election-time complaints in Minnesota.  It was noted that there should be coordination with the Lawyer’s Board so a similar process can be put in place for lawyers who are judicial candidates.
3.
Mental Illness/Disability Subcommittee Report.  Senator Betzold delivered the report of the Mental Illness/Disability Subcommittee noting that the recommendations of the subcommittee are dependent upon the recommendations of the Complaint Subcommittee, so proposed amendments are forthcoming.    One of the significant changes will be that, if the judge denies the existence of a disability, rather than the denial constituting waiver of medical privilege, the board must find there is substantial objective evidence of a disability in order for there to be a waiver of medical privilege.  A member noted that it is not always clear from the complaint that mental illness is involved.  Rather, that possibility reveals itself during the investigation. The member questioned whether the subcommittee was going to include a mechanism for the board to initiate disability proceedings under those circumstances.  The subcommittee stated it had not foreseen that specific circumstance, but would rework its recommendations to provide for that.  Members also questioned how the board might determine there is substantial objective evidence of disability.  It was noted the board could consult with a psychologist for an opinion.  Members also clarified that any actions with regard to mental or physical disability must be complaint related.  It is not the board’s role to reach out to find judges with these problems.  But it is the board’s role to determine if an allegation of misconduct resulted from a mental or physical disability.
4.
Complaint Subcommittee Report.  Robert Johnson delivered the report of the Complaint Subcommittee.  The subcommittee presented draft amendments for the purpose of discussion only.  It was explained that the subcommittee required direction from the full committee as to its proposals for separating the investigation and adjudication functions of the board.  Under the proposal, the board will conduct the investigation, and will have the authority to impose certain disciplinary actions including dismissal with caution (this is a new concept), private admonition, public reprimand, and probation.  If the judge does not agree with that discipline, or if the board determines harsher discipline is warranted, the matter will proceed to formal charges, and will be heard by a three-member hearing panel.  The panel will have the authority to impose discipline short of removal, suspension, or retirement.  If the panel determines any of those three disciplines are warranted, the matter will go to the Supreme Court.  Additionally, both the judge and board will have the ability to appeal the decision of the panel to the Supreme Court. The committee voiced general agreement with the structure as proposed.  In addition, the committee gave the Complaint Subcommittee specific direction as follows:
· Flesh out the procedure for the panel; specify whether the parties submit proposed findings and recommendations for sanction.
· Consider withholding notice to the judge of a dismissal if the action is still pending.

· Move the public reprimand concept so it follows the investigation.
· Allow for the judge to waive the requirement that his appearance at the investigation stage be on the record.

· Rework the provision about the judge’s affidavit when the agreement for discipline is rejected.  It does not make sense for the judge to swear to facts under oath and then fail to acknowledge those facts when defending against the allegation.  The affidavit should at least be available for impeachment purposes.

· Consider lengthening the appeal time.  The board only meets periodically and needs time to obtain transcript, review for appeal purposes, and prepare the action, if any.

· Consider revising the definition of “reasonable cause” so it does not repeat the word “reasonable.”

5.
Confidentiality Subcommittee Recommendations Update.  It was noted that the work of the Complaint Subcommittee has subsumed the original recommendations from the Confidentiality Subcommittee.  There will be further discussion on these points when the Complaint Subcommittee brings forth its final recommendations.
6.
Finalization of Work Plan.  The committee reviewed a list of issues that had not yet been assigned to any of the subcommittees to determine which it would undertake during this review cycle.  The remaining issues were assigned as follows:


Complaint Subcommittee

· Quorum vs. majority at different points in the complaint process.
· Whether there should be a mechanism for a judge to seek summary dismissal of all or part of a board action.
· Provide for time limits on the board’s actions.
· Notice to judge about enhanceability of discipline and that a private action may be made public.
Confidentiality Subcommittee

· What is the primary function of the board (e.g., advice or discipline)?
· Disclosure of board member recusals.
· Performance review of executive director.

Mental Illness/Disability Subcommittee
· Review of grounds for discipline in Rule 4 to determine if any are repetitive or subsumed by the cannons (esp. what is incompetence in the performance of judicial duties?).
· What is the impact of voluntary retirement when a complaint is pending on the ability of a judge to serve as retired judge?

Unassigned

· Creation of ethical standards for the board.  This issue was not assigned to a particular subcommittee, but it was agreed that the board should develop and adopt a set of ethical standards.  Though the standards do not need to be in the rules, there could be a rule requiring them in concept.  The committee agreed the final report of the committee should include a recommendation that the board develop and adopt a set of ethical standards.  Staff will draft a rule requiring that for review by the committee at a later meeting.
· 90-day rule.  It was noted that the 90-day deadline for holding cases under advisement is a recurring point of debate.  On the one hand, the rule seems to be an arbitrary manner by which to judge judicial competence.  On the other hand, the rule sets a strict standard for service to the public and should be upheld.  The committee noted that since the standard is in statute, the most the committee could do to address the issue is advocate for amending the statute.  The committee did not support that action.
· Funding.  The committee noted the recommendation from MDJA that funding be increased for the office.  One member stated that in order for there to be true stability in the budget, the board needs to come up with an independent funding source.  Some ideas included utilizing the judge’s lawyer registration fees or instituting fees for pro hac vice appearances.  The committee agreed the final report should include a recommendation that a stable funding source be identified.  Staff will draft language for the committee to review that identifies some possible funding sources.
· Attorney fees.  The committee noted that reimbursement of any fees above what is allowed in the rules currently would require additional budget and legislative amendment.  The committee determined not to take further action on this issue.
· Service by judges as president of Minnesota State Bar Association.  The committee determined this issue is outside of its scope.
7.
Future Agenda Items.  In November, the committee will begin reviewing final recommendations from the subcommittees, and will discuss timing for the upcoming public forum.
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