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I.
Next Meetings

The next meeting of the Committee on Rules of the Board on Judicial Standards will be:

Friday, December 21, 2007

10 a.m. to 3 p.m.

Minnesota Judicial Center, Room 230
A public forum will be held:

Thursday, January 31, 2008
4 p.m. – 6 p.m.

Minnesota Judicial Center, Room 230
II.
Meeting Summary

1.
Ethical Standards Rule.  The committee discussed a proposed amendment to Rule 1 that would require the Board on Judicial Standards to establish a code of ethics.  Members supported the proposal but questioned whether the code should be subject to approval by an entity other than the board.  There was some discussion of establishing the Supreme Court as the approving entity, but that did not seem appropriate given the independent nature of the board.  Moreover, it would hinder the board’s ability to enact revisions to the code in the event of unanticipated situations.  The proposed amendment was preliminarily approved as written.   
2.
Complaint Process Subcommittee Report.  Bill Wernz delivered the report of the Complaint Process Subcommittee.  He first noted that the Complaint Process Subcommittee had been notified the Supreme Court will not approve the records access request.  Bill reported the issue appeared to be precedent; there was no notice to judges and complainants of the potential for a breach of confidentiality.  Justice Paul Anderson spoke in favor of instituting a regular operational audit in the rules.  He noted the Court was uncomfortable approving a request for access in a manner that is contrary to the rules.  Judge Cleary, speaking on behalf of the MDJA Executive Committee, stated MDJA strongly favors a file review by a small group of the committee conducted in such a way as to protect the confidentiality of the affected judges in cases that end in private action or non-action.  Confidentiality can be maintained either by redaction or waiver. Another committee member stated he strongly feels there should be an independent review of the board’s records.  Two committee members who have served on the board stated any review must be prospective so members know going into the process what they say may be evaluated, and the discussions of the board may change in nature if members know their actions will be evaluated.  It became clear there are two distinct issues: (1) access by the committee to inform the rulemaking process; and (2) access for the purpose of a regularized operational audit.  Justice Anderson requested the chair further discuss this second issue with volunteer members to determine if there is a workable solution to the committee’s records access request.  The volunteers were Judge Willis, DePaul Willette, and Senator Betzold.  The concept of a regular audit will be addressed by the Confidentiality Subcommittee.
Bill Wernz then provided an overview of the Complaint Process Subcommittee’s recommendations.  The most significant change is an architectural one, which is to establish the board, with assistance of the executive secretary, as the investigator and prosecutor, and to establish a hearing panel and/or the Supreme Court as the adjudicator.  For cases that go to formal charges, the hearing panel will make findings and recommendations, and these will be subject to appeal by the board or judge, but will not be reviewed and/or replaced by board findings as provided in the current rules.  The subcommittee is also recommending a procedure for private discipline and private appeal of that discipline.  The full committee then began to review the proposed amendments in detail.

In the definitions section, the committee pulled out “deferred discipline,” “public reprimand,” and “reasonable cause” for specific discussion.  The other amendments were preliminarily approved.
The committee altered the proposed language of “deferred discipline agreement” to better reflect use of this option in the disability context.  

“Deferred Disposition Agreement” is an agreement between the judge and the board for the judge to undergo treatment, participate in education programs, or take other corrective action, based upon misconduct or disability that can be addressed through treatment or a rehabilitation program.

The amended language was preliminarily approved.  Staff will update the term “deferred discipline agreement” to “deferred disposition agreement” as appropriate throughout the rules.
With regard to “public reprimand,” the committee questioned whether the definition should indicate serious misconduct rather than simply misconduct.  It was agree to add the word serious to the definition based on an understanding that if the matter is to be made public, it is serious.
“Public Reprimand” is a public sanction imposed by the board based on a finding that the judge has committed serious misconduct.


The amended language was preliminarily approved.
The committee also amended the definition of “reasonable cause” so it would better fit the disability context.

“Reasonable Cause” is a belief in the existence of facts warranting discipline or a finding of disability.


The amended language was preliminarily approved.

The proposed amendments to Rule 2 were preliminarily approved.

In reviewing the proposed amendments to Rule 5, the committee pulled out new paragraph (g) for further discussion and preliminarily approved the rest of the proposed amendments.  David Paull requested that paragraph (g), governing disclosure of the board file to the judge, specifically exclude notes of witness interviews as they are work product and the board would not act on the notes, but rather would act on witness statements only.  After discussion, the committee agreed it would be appropriate to exclude executive secretary notes because they do not have evidentiary value and because it is frequently the case that the interviewees are people over whom the judge has power so there could be negative ramifications to those individuals if the notes were to get back to the judge.  The phrase “and notes of witness interviews” will be retained in the first sentence, because those are interpreted to pertain to investigator notes.  But a reference to the executive secretary’s notes will be added in the second sentence relating to work product.  A member asked what protection exists in the rules if a witness makes an inconsistent statement.  Rule 9(c) as to public charges requires provision of exculpatory evidence.  The committee determined it would be appropriate to add the executive secretary to that duty.

Rule 5

(g) Disclosure to Judge.  The judge who is the subject of a complaint shall, upon request, have access to the file relative to the complaint at any stage of the proceedings, including witness statements and notes of witness interviews.  The work product of the executive secretary, including notes, and board counsel and the records of the board’s and hearing panel’s deliberations shall not be required to be disclosed.


Rule 9

(c) Exculpatory Evidence. Counsel for the board and the executive secretary shall provide the judge with exculpatory evidence relevant to the Formal Complaint.

 
The amended language was preliminarily approved.
In reviewing proposed amendments to Rule 6, the committee pulled out paragraphs (d) and (e) for further discussion.  Paragraphs (a), (b), (c), and (f) were preliminarily approved.

With regard to Rule 6(d)(1)(i), members thought the rule should specifically reference court action as a basis for staying proceedings.  Staff will search for all other instances of similar language and update them accordingly.  Some concern was expressed that requiring notice to the judge at this stage might tie the board’s hands in those situations in which formal investigation is required and there is concern about retaliation against the complainant, but it was explained that this concern is addressed by the option to defer notice in Rule 6(d)(3).  In 6(d)(2)(i), the allegations language was slightly altered.  And in 6(d)(5), the language was altered to require the judge to submit a response in writing when requested to do so.  In 6(d)(6), the language about the judge’s appearance before the board being on the record was stricken (see discussion under Rule 8).  



(cd) Investigation; Discretionary Notice.


(1) Upon review of the preliminary evaluation, or on its own motion, the board may, by resolution, authorize an investigation.:

(i)  stay proceedings pending action by another agency or court;

(ii) dismiss the complaint; or   

(iii) authorize an investigation.

If the matter is stayed or dismissed, the complainant, if any, shall be promptly notified of the stay or dismissal and given a brief explanation of the board’s action.

(2) Notice thatWithin ten (10) business days after an investigation has been authorized by the board, the executive secretary shall give the following notice may be given to the judge whose conduct or physical or mental condition is being investigated:

(i)  a specific statement of the allegations and possible violations of canons being investigated, including notice that the investigation can be expanded if appropriate; 

(ii) the judge’s duty to respond pursuant to Rule 6(d)(5);

(iii) the judge’s opportunity to appear before the board or panel of the board pursuant to Rule 6(d)(6); and 

(iv) the name of the complainant, unless the board determines there is good cause to withhold that information.
Except as provided in clause (3), the executive secretary shall not commence a formal investigation until such notice is sent to the judge.

(3) The board may defer notice for extraordinary and specific reasons, but when notice is deferred, the executive secretary shall give notice to the judge before making a recommendation as to discipline.

(4) Notice shall be sent immediately upon request of the judge whose conduct or physical or mental condition is the subject of the complaint if the complaint has been made public.

(5) Upon request of the executive secretary, the judge shall file a written response within thirty (30) days after service of the notice under Rule 6(d)(2).

(6) Before the board determines its disposition of the complaint, either the board or the judge may request that the judge appear before the board or a panel of the board to respond to questions. The appearance shall be granted.  If the board requests the judge’s appearance, the executive secretary shall give the judge 20 days notice and the testimony shall be sworn.


The amended language was preliminarily approved.

In Rule 6(e), the court reference was added as noted above, and the misnumbered paragraph(6) was adjusted to paragraph (5).  The amended language was preliminarily approved.

In discussing Rule 7A, a member questioned whether the preponderance of the evidence standard in Rule 7A(b) should be changed to clear and convincing.  Even though admonitions are for nonserious conduct, they sometimes relate to issues of extreme importance.  The committee agreed to change the standard.  The proposal in paragraph (c) differs from recommendation of Confidentiality of Subcommittee.  The Complaint Process Subcommittee felt that if the judge were to appeal a private admonition review it should be public both because the judge is a public official and because due to the small number of judges on the bench, the media will be able to determine the identity of the judge from the facts in the complaint and will publish that information anyway.  Alternatively, the Confidentiality Subcommittee proposed that the appeal be confidential in the same manner such appeals from Lawyer’s Board admonitions are kept confidential.  A member noted the Lawyer’s Board rule is not truly effective because the contents of those files are not redacted so theoretically, there is no confidentiality there either.  Rule 7A(c) was referred back to Confidentiality Subcommittee to determine whether all possibilities for confidentiality have been explored.

In reviewing Rule 8, a member questioned whether it is necessary for the judge to have another right to appear before the board.  The committee agreed the appearance gives the board another opportunity to settle the case before it proceeds to the Supreme Court.  It was noted that both with regard to this appearance and the appearance under Rule 6, it should be at the board’s option whether to put the appearance on the record.  In both situations, the board proceeding will usually be tape recorded.  The board should have the flexibility to determine whether a more formal procedure is necessary in a given case.  The language regarding the record was stricken from both rules.  Rule 8(a)(3) was amended as follows:
(3) The judge shall serve a written response on the board within 20 days ofafter service of the Formal Complaint. The judge may request a personal appearance before the board in addition to providing a written response.  The appearance shall be granted.  

As amended, Rule 8 was preliminarily approved.
In reviewing Rule 9, a member asked whether the existing language in Rule 9(b)(2) includes the notes that were previously excluded in Rule 5(g).  It was argued the presider would have the ability to rule on specific requests for disclosure of work product.  It would be difficult to establish good cause to produce privileged material.  Rule 9 was preliminarily approved.

Rule 10 was preliminarily approved

As the committee discussed Rule 11, a member stated she was struggling to determine when and what notice the complainant receives of the resolution of the complaint.  In this rule specifically, the member questioned whether the complainant receives notice of the disposition of the panel.  The member also asked whether the notice provisions adequately address public confidence.  The committee assigned to the Confidentiality Subcommittee the task of reviewing what the complainant receives and when.  
Also, in reviewing Rule 11, it was noted that the rule represents a big change in the issuance of judicial discipline.  Rule 11 reserves for the hearing panel certain levels of discipline without Supreme Court review unless the disposition is appealed.  The Supreme Court is thus removed in some cases from having the ability to determine whether the discipline adequate.  After further discussion, rule 11 was preliminarily approved pending any changes that might be recommended from the review to be conducted by the Confidentiality Subcommittee.
In Rule 13, the committee felt the description of the Supreme Court’s review in Rule 13(f) should be clarified as follows:  
(f) Decision.  When the hearing panel recommends the Supreme Court impose sanctions under Rule 11(c)(3), Thethe Court shall review the record of the proceedings on the law and,giving deference to the facts, and shall file a written opinion and judgment directing such disciplinary action as it finds just and proper,.  If the judge or board has filed an appeal under Rule 11(d), the Court may accept the recommendation of the panel, or accepting, rejecting or modifying it in whole or in part, the recommendation of the board.

The Rule as amended was preliminarily approved.
In reviewing Rule 13A, relating to discipline by consent, a member asked whether the rule would more logically fit after Rule 7A.  Staff will review the full set of rules and recommend final placement at the end of the process.  Another member asked why the Supreme Court must approve the disciplinary agreement if the disciplinary option is one the board or hearing panel would have the power to impose.  One member noted that the committee cannot ignore the fact that once a formal complaint is filed, jurisdiction rests with the Court.  Bill Wernz suggested the issue be referred back to the Complaint Process Subcommittee for clarification. The committee agreed to refer the issue. 

Rules 17 and 17B were discussed together.  Rule 17(a)(1) proposes that frivolous complaints that are dismissed be destroyed immediately, but David Paul stated that the executive secretary needs some amount of time before the complaints are destroyed.   The executive secretary may need to be able to refer back to the complaint if the complainant contacts the board again.  Some persons contact the board repeatedly and it is helpful if the executive secretary can demonstrate to the board that the issue in the complaint was dealt with previously.  The committee opted to amend Rule 17 to provide for one expungement policy in which all complaints not resulting in discipline would be destroyed after three years.  To accomplish this, paragraph (a)(1) will be removed from Rule 17, and the second clause of paragraph (a) in Rule 17B will be removed.
Rule 17

(a) Dismissals.  All records or evidence of a complaint found without sufficientreasonable cause shall be destroyed three years after the complaint is received by the board receives the complaint or the board authorizes an investigation, whichever occurs first, except in the event of a new complaint involving the same judge within the three years which event shall renew the three year period.  If the board receives a new complaint involving the same judge within three years, the new complaint shall renew the three-year period.  

Rule 17B

(a)  Use of Allegations in General.  Allegations from a complaint that was dismissed shall not be referred to by the board in any subsequent proceedings or used for any purpose in any judicial or lawyer disciplinary proceeding against the judge, except as provided in this rule.  The allegations may be reinvestigated with permission of the board if, within three years after dismissal, additional information becomes known to the board regarding the complaint.

Rules 17 and 17B as amended were preliminarily approved.

Rule 19, relating to complaints filed during an election, was referred back to the Complaint Process Subcommittee for further review.  The committee requested that the subcommittee work with the Lawyer’s Board to ensure any proposal synchronizes with the Lawyer’s Board process with regard to lawyers who are judicial candidates.
3.
Mental Illness/Disability Subcommittee Report.  Senator Betzold delivered the report of the Mental Illness/Disability Subcommittee.  Though the general scheme of mental illness/disability proceedings was developed a few months ago, the proposals were delayed so they could be coordinated with the recommendations from the Complaint Process Subcommittee.  Rule 15, the crux of the disability procedure, is designed to track the complaint process except as specifically varied for the disability context.
The committee proceeded through the recommendations in detail.  The two definitions – “disability” and “formal statement of disability proceeding” were preliminarily approved.

The proposed amendments to Rule 14, which combine the concepts of incompetency suspension and disability suspension and refer to Rule 15 for the disability proceeding, were preliminarily approved.

In reviewing Rule 15, members questioned the sequence of events with regard to waiver of medical privilege when the judge denies the disability.  It was felt the language should more clearly indicate denial, then investigation, which may include board consultation with experts, then waiver of medical privilege if the investigation results in reasonable cause.  In addition, a member questioned whether the language should limit waiver of medical privilege to records pertaining to the alleged disability.  Members suggested the subcommittee could look at several limiting factors, including the time period of the waiver or the nature of the disability.  The issue was referred back to the Mental Illness/Disability Subcommittee for further consideration.  The committee also recommended minor amendments to paragraph (e)(3) as follows:
(3) The judge has the right to an additional independent medical examination provided by experts other than those designated by the board, but the examination shall be at the sole expense of the judge and written reports of any examination shall be provided to the board as soon as feasible.
With regard to Rule 20, it was explained that it is important for the governor, when evaluating a request for a disability retirement, to have information about pending complaints.  However, there is a potential issue about confidentiality.  It is clear that records of board are confidential in the hands of the board.  It is unclear what the status is of the records once the board sends them to the governor.  Karen Janisch researched the issue.  She was unable to find a clear classification that would tell her how the records would be treated under the Data Practices Act.  Several arguments could be made.  One suggestion was to incorporate confidentiality into the rule, but the rule could be challenged.  The matter was put on hold to the December meeting to for more thought.

4.
Public Forum.  The suggested date for the forum to allow public feedback on the committee’s recommendations is January 31st from 4-6 p.m.  Persons wishing to address the committee will be permitted to sign up for 10-minute time slots.  The committee may hold a short meeting following the forum to discuss the feedback.  
5.
Future Agenda Items.  Staff will put together a draft report following the December meeting.  Members are requested to think about what topics should be addressed in the report for discussion at the next meeting. If the committee is able to complete its work in December, there may be a meeting in January to discuss the draft report.
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