


MEETING SUMMARY

Committee on Rules of the Board on Judicial Standards

July 20, 2007
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I.
Next Meetings

The next meetings of the Committee on Rules of the Board on Judicial Standards will be:

Friday, August 10, 2007

10 a.m. to 1 p.m.

Location TBD

Friday, September 21, 2007

10 a.m. to 1 p.m.

Location TBD

Friday, October 12, 2007

10 a.m. to 3 p.m.

Location TBD

II.
Meeting Summary
1.
General Comments.  Judge Pagliacetti opened the meeting by discussing the recent 2007 U.S. Chamber of Commerce State Liability Systems Ranking Study.  Minnesota ranked 2nd in the overall ranking of statewide liability systems.  Looking at some of the key elements of the ranking, Minnesota ranked 5th for overall treatment of tort and contract litigation, 3rd for timeliness of summary judgment or dismissal, 2nd for discovery, 2nd for scientific and technical evidence, 3rd for judges’ impartiality and judge’s competence, and 2nd for judges’ fairness.  Members were encouraged to review the study in its entirety.
2.
Committee Procedure.  Judge Pagliacetti explained that from this meeting forward, the committee will be getting into the nuts and bolts of the committee work.  In order to ensure that there is adequate time for this purpose, the next few meetings will be focused on member discussion.  The committee will hold a public forum near the end of the process – most likely in November – to receive public input on the committee’s recommendations.

3.
Explanation of Complaint Process Utilized by Lawyers Professional Responsibility Board.  Martin Cole, Director of the Officers of Lawyers Professional Responsibility, presented an explanation of the complaint process utilized by the Lawyers Professional responsibility Board.  Some of the key attributes of the complaint process were: 1) lawyers receive notice of all complaints; 2) both the Office and the Board have the authority to issue private discipline in the form of an admonition for behavior that is isolated and not serious; 3) if the complainant is not satisfied with the private discipline result, the complainant may appeal and the case will go to a member of the Board for review; if the attorney wants to appeal, the case goes to a Board panel; 4) formal investigations are handled by a District Ethics Committee comprised of volunteers; recommendations of the committee are accepted 90-95% of the time; 5) the process does allow for interrogatories, though they are not utilized in every case, and as such are not burdensome; 6) lawyers who are the subject of a complaint may be represented by counsel during the process, and most do choose to obtain representation; 7) proceedings become public upon the filing of a formal petition with the Supreme Court.  Mr. Cole stated that the Office has a budget of about $2.6 million, and a staff of about 25, including attorneys, paralegals, and administrative support.  The Office is primarily funded through attorney registration fees.  Two years ago, the Office received 1150 complaints, last year 1230 complaints, and this year seems to be on track to receive about 1350 complaints.  Of those, about 30% are summarily dismissed, 70% are investigated to some degree, and about 18 to 20% result in discipline.  When asked about disability cases specifically, Mr. Cole explained that the Board cannot request examination unless the attorney places his or her mental state at issue.  A member of the committee requested that staff provide an analysis of the key differences in process between the complaint process utilized by the Lawyers Professional Responsibility Board and the Board on Judicial Standards.
4.
Minnesota Statutes, Chapter 490A.  Kelly Mitchell presented an overview of the content of Chapter 490A, which governs the Board on Judicial Standards, as well as an explanation of where that content is repeated in the rules.  It was noted that there is also a separate statute governing submission of requests for disability retirement to the governor.  That statute and Chapter 490A operate independently.  Both the Supreme Court and the Governor can retire a judge, but neither can affect the actions of the other.  Judge Pagliacetti explained that the committee is in a position to make recommendations that might require statutory change, but that is not the committee’s charge.  The committee has no authority in that area; any submissions that impact statute would be advisory only.  
5.
Discussion Topic: Complaint Process.  The committee next discussed the issues members would like to see addressed with regard to the complaint process.  Issues submitted by committee members included:

· Notification of the judge that a complaint has been filed
· Examination of process for Board initiated investigations
· Time frame for handling election complaints
· Issuance of warnings (conduct “may be cause for discipline”)
· Means of appealing private warning

· Discovery rights once accused

· Powers of the presider (clarify role and authority)

· Examination of the Board’s ability to substitute its findings for those of  the fact finder

· Committee access to a random selection of files to see how the process has worked

· Giving the complainant an opportunity to appeal dismissal

· Forms to help complainant articulate issues

· Examination of the investigative process

· Dealing with retaliatory (real or perceived) action for making the complaint
· Ensuring that the committee assess the resource impact of any recommendations

· Determination of what presumptions/standards are applied in reviewing complaints

· Overall time frame for the complaint process

· Examination of the possibility of having separate adjudicatory and prosecutorial functions

  
The committee appointed a subcommittee to review the complaint process and report back by the October meeting.
6.
Discussion Topic: Mental Illness/Disability Cases.  The committee next discussed the issues members would like to see addressed with regard to cases involving mental illness or mental disability.  Issues submitted by committee members included:

· Ensure the rules are adequate to address mental illness/disability to allow for removal of a judge who has not yet met the mandatory retirement age

· Review automatic waiver of medical privilege

· Consider discipline event even if a disability retirement is granted by the governor
· Determine when the Board can compel mental examination 

The committee appointed a subcommittee to review the mental illness/disability process and report back by the September meeting.
7.
Future Agenda Items.  The committee reviewed and discussed the proposed work plan.  Members requested that funding and evaluation/accountability of the Board be added as agenda topics.  Members also expressed interest in defining the purpose of the Board and in clarifying the role of the Board in providing judges with advice before judicial conduct issues arise.  In addition, it was noted that staff from the American Adjudicature Society will be requested to attend the September meeting to provide a national perspective on the issues.  It was determined the agenda for August will likely include reports from the subcommittees, a discussion about records retention, and initial discussions about confidentiality, funding, and evaluation/accountability of the Board.
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