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I.
Next Meetings

The next meetings of the Committee on Rules of the Board on Judicial Standards will be:

Friday, October 12, 2007

10 a.m. to 3 p.m.

Capitol, Room 15

Friday, November 9, 2007

10 a.m. to 3 p.m.

Location TBD

Friday, December 21, 2007

10 a.m. to 3 p.m.

Location TBD

II.
Meeting Summary
1.
National Perspective on Judicial Complaint and Disciplinary Process.  The Chair introduced speaker Cynthia Gray, Director of the Center for Judicial Ethics (Center) at the American Judicature Society (AJS).  Ms. Gray described the Center as a clearinghouse for information on judicial ethics and discipline.  Her role is to keep track nationally of all rules, opinions, news stories, etc., related to judicial ethics and discipline.  Across all jurisdictions, the commonalities are that the purpose of monitoring judicial conduct is not to punish, but to protect judicial integrity, restore public confidence, and indicate intolerance of unethical behavior.  Otherwise the states are very different in terms of the way each state’s commission is developed, who serves on it, its source of authority, its procedures, staffing, and sanctions.

Ms Gray recited the following trends.  Nationally, in 2006, 12 judges were removed from office, 11 judges resigned, 4 were barred from ever serving in office again, 1 was required to retire, and about 108 were sanctioned.  There are probably several hundred private sanctions each year, but she is unable to track that.  
With regard to bifurcation of the adjudicatory and investigative processes, Ms. Gray reported that in most states, there is no bifurcation, and in most states where the unified process has been challenged, it has been upheld because the procedure includes an independent review by the state’s highest court, and that provides for due process.  About 8 states have two completely separate bodies: one conducting the investigation, the other conducting the adjudicatory function.  
A more recent trend is for there to be one commission that divides itself into two or more panels.  This was first suggested by them American Bar Association (ABA) in 1994, though no state has adopted precisely the method suggested by the ABA.  AJS opposed the ABA model rule, citing concern about having only three people conduct the investigation because investigation comprises most of the commission’s work and puts a large burden of work on a small number of people.  AJS was also concerned there might be inconsistencies in the investigative decisions because different panels of the commission (therefore different people) would be deciding whether to file charges.  Thus, a judge who is the subject of a complaint before one panel one month might not get same result in front of the next panel the next month.  She also noted that patterns are discerned at the investigative level, so it is important that there be consistency.
Eight states have established bifurcated processes since the ABA proposal was developed.  Kansas developed an original approach in which the board divides into two panels: A and B.  A meets certain months, B meets the other months.  Staff is the same for each.  If A decides to file a complaint, B hears the complaint and vice versa.  There is still, however, the possibility that the two panels will produce inconsistent results.  
A member asked whether other states use a separate panel for factfinding.  Ms. Gray responded yes, that is common.  In California, for example, there is a body of masters who receive special training so they can better serve on that panel.  A member asked whether any states have rules regarding the investigation to address the consistency issue.   Ms. Gray responded no, it does not appear so.  A member asked whether consistency is a serious concern in any state, or whether it is this just part of the human condition.  Ms. Gray responded that there are definitely perceptions that some judges are treated better than others based on politics, regionalism, etc., and that commissions need to strive to correct that perception wherever possible.

With regard to confidentiality, Ms. Gray stated that in all states, the investigation is confidential.  This confidentiality is considered to be important to encourage complainants and witnesses to come forward.  Complaints that are dismissed are also confidential; the complainant is informed of the dismissal, but the matter is generally not made public.  In all states, the matter becomes public at the filing of formal charges.  The hearing is public, and the proceeding before the highest court is public as well.  In most states there is an option of private resolution or sanction.

Three states have less confidentiality than other states: Arkansas, New Hampshire, and Arizona.  In Arkansas the philosophy is that since judges are elected officials, even dismissal orders are open to the public.  The public order does not include details from the complaint, but the decision is public.  In New Hampshire once a complaint is dismissed, the complaint, answer, and dismissal are all open to the public.  In Arizona all complaints filed against all judges are public except that the judge’s name, court, and any other identifying information is redacted.  The Arizona commission posts all complaints on its website.

A member asked how much information is given to a judge when a complaint is filed.  Ms. Gray responded that in most states, the answer is none because notice is not provided until an investigation has been authorized, and a vast majority of complaints are dismissed prior to that point.  If complaints make it past the screening process and more intense investigation takes place, notice is given.  She also noted that in a few states, the notice includes the name of complainant, but this process is seldom spelled out in the rules.  In Alaska, the complaint form includes a check box asking the complainant if it is okay to provide his or her name to the judge.  In Nebraska, the notice of complaint includes a warning to the judge against retaliation. 
A member asked whether states distinguish between complaints filed while the judge is currently sitting on the case versus complaints that are filed after the case is finished.  Ms. Gray responded that no states have rules addressing that distinction.  But in some states, that distinction is one of the things taken into consideration with respect to the timing of investigation.  A lot depends on the nature of the complaint.  A common problem is that many complainants think that if they file a complaint the judge will have to recuse himself or herself from the case.  All states agree a litigant does not get to choose the judge in that manner.

A member asked whether commissions generally disclose board recusals.  Ms. Gray responded that in some commissions, members sign the decision so the judge would know those who did not sign were either absent or recused themselves.  However, most formal complaints are signed by the chair so there is no way to know.  Most states have a disqualification standard (e.g., judge can’t sit on panel regarding complaint involving them).  Some states appoint alternates so if one commission member cannot sit, the alternate does.  This process works well because alternates often become full members, and by that time have developed experience in the work of the board.  It also means the commission does not have to sit short handed; there is always someone to sit in if a member is absent.
Some commissions have ethical guidelines for their members setting forth requirements for attendance, confidentiality, etc.  However, there is no real way of enforcing the guidelines.

When asked what commissions do when a judge asks for the process to be public, Ms. Gray responded that most states allow the judge to waive confidentiality.  When the complainant publicizes that he or she has filed a complaint, the commission can confirm that an investigation is taking place, describe the process, and affirm the judge’s rights.  There are two federal decisions stating that the judge has the right to take his or her case public if the judge wants to do so.  Disallowing that would be a violation of free speech.
Returning to the issue of bifurcation, Ms. Gray explained that there are two types:  bifurcation for investigation and bifurcation for factfinding and development of a record.  In bifurcation for investigation, one panel conducts the investigation stages up to the filing of formal charges,and the factfinding is done by the other panel.  The decision of the factfinding panel goes to the highest court for review.  In bifurcation for factfinding and development of a record, the full commission conducts the investigation, and a separate panel, which may consist of commission members or outsiders, conducts an independent review.  Deference may be given to the panel’s findings of fact, but there is no deference given to the panel’s conclusions of law.  However, Ms. Gray was unable to find that any commission had conducted much formal analysis regarding this point. 
With regard to private warnings, in most states, if a private warning is opposed, the matter proceeds to formal charges.  The rationale for this is that because a private warning is issued without a record, in order for there to be a contest, the record must be developed.  A member noted that the lawyer discipline system allows there to be a private hearing to develop a record, and questioned why the same should not be allowed for judges.  Ms. Gray responded that her belief is the hearing should be public because, unlike lawyers, judges are elected officials. 


Some states have a procedure one step below the private warning: dismissal with caution.  The judge does not have the right to contest this.  The purpose is to point out to the judge an area of concern; that is, if more conduct like this comes to the attention of the commission, it may result in discipline.  States consider this an educational tool.  A member commented that the Minnesota rules provide for a private warning based on conduct that may be grounds for discipline.  This could create a dilemma if the board notices a pattern because the warnings were not proven by clear and convincing evidence, but now that there are one or two more complaints, the board, factfinder, and Supreme Court must decide whether all of the complaints together really establish a pattern that can be proven by clear and convincing evidence.  Ms Gray responded that this is an issue that is necessarily out there.  It is important for the commission to have dispositional options short of formal charges to be used as educational tools.  She noted that most commissions can reopen a file if there is a pattern of complaints, which would allow for development of the record, and ability to meet the higher proof standard.  When asked about the retention standard for dismissals with caution, Ms. Gray responded that they are typically kept for a period of years before destruction, they can be reopened, and they could be made public if a pattern complaint is filed and the dismissals with caution are put together to support the pattern.

A member asked what the usual practice is for handling complaints based on chemical dependency.  Ms. Gray responded that she does not have much information about those cases because not many are public.  Several states have rules in place that are designed to address the issue as soon as possible so removal of the judge is not the only option.  In Pennsylvania, for example, the judge can request diversion.  This option gives the judge a chance to go through treatment, during which time the judge is monitored, and the complaint is held in abeyance.  Some states treat chemical dependency similarly to mental illness.  More commissions are utilizing monitoring.

A member asked how many states have some process where there is Legislative oversight of activities of disciplinary board.  Ms. Gray reported that most receive an annual report with bare statistics.  She has heard of legislative audits, but they are usually limited to finances and do not delve into the merits of the complaints.  She has heard legislators in other states express frustration about the difficulty in overseeing a confidential body.  She is not aware of any states that conduct a confidential audit on the merits.

Ms. Gray commented that in some states, judges must make a personal appearance to receive discipline, including a private reprimand.  In Florida, for example, the judge must appear before the commission, the decision will be read aloud, and the proceeding will be broadcast on cable.  Personal appearance appears to be a very effective form of discipline. 
A member asked whether any commissions based the discipline that may be imposed upon the whether the judge knew or should have known his or her conduct would be a violation of the cannons.  Ms. Gray indicated the distinction is sometimes considered a mitigating factor (the judge did not act intentionally).  

Ms. Gray closed her remarks by noting the following national trends:

· Some states have sanction guidelines for the commission and the court (i.e., which sanctions can be imposed for what type of conduct).  This is helpful to have for consistency.
· Some states include in the annual report for educational purposes a summary of the private warnings issued.
· In most states, if the judge has an inquiry, the judge can ask an advisory committee in writing or orally for advice.  The advice is not binding on the court or commission.  If judge took the advice and followed it, it is considered good faith if a complaint is filed with the commission regarding that conduct.  If the judge did not ask for advice, failure to seek advice might be used against the judge.  Most states have advisory committees to which judges can go prospectively to head off any unethical conduct.  In some states a separate committee handles the advisory process.  Usually there is no overlap between advisory board and commission though it is often the same staff.  Most states do still have staff answering questions as well.  Currently, Minnesota’s advisory opinions are not public; she recommends that they be made public.  In those states in which they are made public, the identity of the judge seeking the advice is kept confidential. 
· Establishing quick response teams to handle complaints during elections.
2.
Update on Work of the Citizen’s Commission for an Impartial Judiciary.  Robin Wolpert, Reporter for the Citizen’s Commission for an Impartial Judiciary, reported on the discussions and results from the commission.  The commission was formed in February 2006, and finished its work in March 2007.  It is comprised of a diverse group of citizens from labor, politics, law, and academia.  Its purpose was to evaluate the appropriate method of selecting judges in Minnesota in light of the implications of this method on selection of an impartial judiciary.  The goal was to promote impartiality and accountability in the judicial system through changes in judicial selection.  

Currently, most vacancies are filled by governor appointment.  At the appellate court level, most governors have utilized an informal merit-based process though it is not required. 

Historically, Minnesota elections are the lowest nationally in terms of cost.  Elections in Minnesota are typically not partisan affairs.  Candidates do not typically take part in issues debates, and do not engage in fundraising.  Nevertheless, the commission determined that impartiality is at risk in the wake of the White cases because judicial candidates can now take positions on disputed legal or policy issues, take endorsements from parties and groups, and take positions on platforms.  These activities threaten the impartiality of the courts.   As a result, judicial campaigns can now look like political campaigns.  There is a risk that money interests can influence outcomes, and that partisanship can enter the judicial decision making process, and there is potential for negative television advertisements.
Some of the key statistics that motivated the report were:
· In a Wisconsin Supreme Court race, special interest groups spent $1.7 million in negative television ads.
· In Washington in 2006, $2.7 million was spent the Supreme Court races.
· In West Virginia, $2.8 million was spent on a single race.
· The average cost of winning has jumped over 45% in last 3 years.

· Only Minnesota and North Dakota have remained free of television ads during an election.

The recommendations of the commission are:

1) Make the merit selection process mandatory so that all judges are appointed by the governor, and extend the process to the appellate courts.
2) Develop a comprehensive performance evaluation process occurring midterm and at end of term.  The purpose of the midterm evaluation would be to provide feedback for judge.  The purpose of the end of term evaluation would be to provide information for voters.   The evaluations would be made public and put on the ballot to inform voting.

3) Require retention elections for all judges 

Ms. Wolpert then posed several questions that are raised for this committee in a post-White era:
· What constitutes judicial misconduct in the new post-White era (and how to we define misconduct in the post-White world where voters can hold judges accountable for the outcome of their decisions and voters have the power to force judges to consider and respond to public preferences in making judicial decisions?

· Should the board’s procedures be changed and should new procedures be created to address post-White election scenarios?  (It may be important to establish the rules of the game in advance of a crisis, and this may enhance the legitimacy of the board’s procedures.)

· What procedures can be established to help the board retain its legitimacy and public confidence in addressing post-White election scenarios?

· Should the board assume the role of referee of highly charge partisan campaigns (or will the board be forced to do so)?

· Highly charged, partisan campaigns may produce the following scenarios that may challenge the board’s current procedures and the confidentiality of the process:

· A judicial challenger (or a surrogate or an interest group or political party) may file a complaint against his or her opponent (a sitting judge) – regardless of the merits of the complaint, how should it be handled procedurally?

· A judicial challenger (or surrogate, etc.) may publicly reveal the existence of a complaint against his or her opponent (a sitting judge) – what are the implications for the board’s procedures?

· How will the board handle press inquiries regarding pending complaints in an election?
· How will the board publicly explain its mission to the electorate and educate the public about the disciplinary and investigative processes?
· How will the board explain the balance of due process and accountability for judges?

· What are the implications for the sitting judge in terms of access to any pending complaint and knowledge of the status and resolution of the complaint?

· Will the board take on the task of insuring that judicial elections do not threaten the due process rights of litigants to a fair day in court or the core functions of the court?

· If a judge adheres to voter preferences in making decisions rather than the rule of law, is there a role for the board?
· As the cost of judicial campaigns sky rockets, pressuring judicial candidates to raise money from the very parties who have cases before them, how will the board address these activities?
· If judicial candidates signal how they will rule to attract electoral support during campaigns, how will the board address this?
· The use of negative television ads as the potential to create the perception and reality that law is a matter of personal preference and politics.  Will the board address this?

3.
Committee Update.  Judge Pagliaccetti informed the committee that he sent the committee’s request for access to records of the Board on Judicial Standards to the Supreme Court.  Justice Anderson confirmed that the letter had been received and that the Supreme Court also requested and received a response from David Paull, Executive Secretary to the board.  Justice Anderson noted that the Court is concerned about the due process implications raised by the request, but stated the Court will carefully review and respond to the request.
It was noted that at least one individual from the public in attendance had materials he or she wanted distributed to the committee.   The Chair confirmed that the committee welcomes the submission of comments in writing.  Persons wishing to provide materials to the committee should provide them to staff in advance of the meeting and the materials will be distributed.  
When questioned about the posting of agendas and minutes on the Judicial Branch website, staff confirmed that agendas and minutes are being posted at the following web address, http://www.mncourts.gov/?page=1962, and that the goal is to post the agenda at least one week before the meeting, and to post the minutes as soon as possible after the meeting, but no later than one week prior to the next meeting.

4.
Summary of Comments from Minnesota District Judges Association Conference.  Judge Pagliaccetti reported that he and Judge Metzen participated in a panel discussion at the Minnesota District Judges Association Conference (MDJA) regarding the work of this committee.  The panel presented an update and general information about the purpose and work of the committee and then opened it up for questions and issues from the judges.  Judge Pagliaccetti recalled the top four issues he brought away from the discussion were:

· Should the adjudicatory and investigative process be bifurcated?

· Is the complainant identified on the notice sent to the judge, and if so, when does that occur?

· What is advisory function of the board or Executive Secretary?  Judges appeared to know they could call the board for advice, but were not certain whether they could obtain a written opinion.

· More clarity in rules dealing with due process, which included many of the issues the committee has already discussed and forwarded to complaint subcommittee.
Judge Metzen added that the other issue for which she received follow up was whether the committee could look at the 90-day rule.  It was noted that the 90-day rule issue has been raised in the letters submitted to the committee by Judge Clifford.  
5.
Complaint Subcommittee Report.  Kelly Mitchell reported that the Complaint Subcommittee is in the process of comparing the ABA Model Rules for Judicial Disciplinary Enforcement to the current Minnesota Rules of the Board on Judicial Standards to determine if any of the concepts in the Model Rules should be utilized in the Minnesota Rules.  The subcommittee expects to be able to begin reporting proposed rules changes at the November meeting.
6.
Mental Illness/Disability Subcommittee Report.  Senator Betzold reported on the progress of the Mental Illness/Disability Subcommittee. He noted that most of the Rules of the Board on Judicial Standards are geared toward punitive results, and the mental illness/mental disability rule seems to be an add on.  The subcommittee is working on proposed amendments that will bring recognition in the rules that there may be other ways to deal with mental illness and mental disability.  The subcommittee is proposing that there be a preliminary investigation to determine whether there is substantial objective evidence of mental incapacity, that the rules separate the issue of mental and physical incompetency from fault and conduct, and that the mental illness/disability category include chemical dependency.  Along with that, the subcommittee will be addressing the issue of waiver of medical privilege.  He explained the judge should not be placed in the position of waiving medical privilege just because someone said the judge is mentally ill and the judge denies it.  The subcommittee is in the process of creating a flow chart to explain its proposals, and will provide that at the October meeting.

7.
Confidentiality Subcommittee Report.  Judge Willis presented the report and recommendations of the Confidentiality Subcommittee.  The subcommittee reviewed the five questions referred to it by the full committee, and came forward with three recommendations: 1) there should be a process for confidential appeal to the Supreme Court of a private admonition; 2) the board should be required to send notice to the judge when it has commenced a formal investigation, and the contents of that notice should be spelled out in the rules; and 3) the judge should be able to request a copy of the complaint if it has been made public and notice has not yet been sent.  

A member noted that the committee might want to consider adding a provision to the notice language allowing the board to defer giving notice of the complaint if in the judgment of the board it would hinder the investigation.  The committee requested that the rule be redrafted to include that provision.

With regard to assisting the legislature in its oversight role, and providing information to the public, Judge Willis reported that he had talked to David Paull about what information could be provided without breaching the confidentiality provisions of the rules.  Even if the committee were to recommend that the board be subject to a regular audit, there is risk that the process will politicize the functioning of the board.  Board members might become concerned that their votes will be subject to legislative review, and this could have a chilling effect on their conduct.  It was noted that the board is subject to a regular financial audit by the State Auditor.  

A member asked whether the ten-day period proposed for giving notice is that long to allow for administrative processing.  Judge Willis responded that the ten-day period was taken from the ABA Model Rules; he surmised it was based on administrative concerns.  A member asked whether we should consider modifying the proposal to provide that the investigation cannot be commenced until notice is sent.  The committee agreed that it should.  

Because there are several dependencies between the recommendations of this subcommittee and the Complaint Subcommittee, the full committee decided it would hold the recommendations for approval until they were redrafted as indicated above and until the recommendations came forward from the Complaint Subcommittee.

On a general note, members requested that staff identify amendments on the agenda as action items when it is time to vote on them.

8. 
Future Agenda Items.  Judge Pagliaccetti asked whether the committee had requests for particular agenda items in October.  A member asked whether the committee would have an opportunity to discuss the large policy questions posed by Ms. Wolpert.  Those questions will be placed on the October agenda.  

The committee set meeting dates for November and December.  The next three meetings will be scheduled from 10 a.m. to 3 p.m. with the idea that we can end the meeting if the committee finishes its business earlier.

The committee also determined that the best timing for a public forum would be January, when the committee is more likely to have a set of proposed amendments ready for review.  Staff will choose some dates and times for consideration by the committee at the next meeting.   
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