STATE OF MINNESOTA
DISTRICT COURT

COUNTY OF HENNEPIN
FOURTH JUDICIAL DISTRICT



David B. Wiencke, Warren C. Bowles, 
Susan J. Huhn-Bowles, John Mitchell, 
Thomas J. Tesch, Sherry L. Morris, and 
James R. Morris, on behalf of themselves 
and all others similarly situated,         
                                                     
ORDER CERTIFYING       


             Plaintiffs,                                                 

    THE CLASS
vs.



District Court File No.: 27-CV-05-12976
Metropolitan Airports Commission



Defendant,                      




The above-entitled matter came duly on for hearing before the Honorable Stephen C. Aldrich, Judge of District Court, on June 21, 2006, on Plaintiffs’ Motion to certify the class. APPEARANCES:

Robert Moilanen, Esq. and Carolyn Anderson, Esq., appeared on behalf of the Plaintiffs. 

Thaddeus R. Lightfoot, Esq., Thomas W. Anderson, Esq., and Andrew Voss, Esq., appeared on behalf of Defendant Metropolitan Airport Commission (MAC).

Based upon the evidence adduced, the argument of counsel, the reasons stated on the record, and all of the files, records, and proceedings herein,
THE COURT FINDS:
1.
The events leading to the issues contested in the instant case are discussed in detail in the “Background” section on pages 4 – 11 of this Court’s November 30, 2005 Order in State of Minnesota by the City of Minneapolis, et. al., vs. Metropolitan Airports Commission and Northwest Airlines, Inc., File No. 27-CV-05-5474 [hereinafter Cities v. MAC], and incorporated herein.   

2.
While Cities v. MAC involves city and state agencies suing for relief based on the Minnesota Environmental Rights Act (“MERA”), the instant case is a suit by residents who own homes in the affected DNL 60-64 dB noise contours.  Plaintiffs seek relief as third-party beneficiaries based on breach of express and/or implied contract, promissory estoppel, and unjust enrichment.   

3.  
The Court having considered Plaintiffs’ motion for an order certifying this case as a class action pursuant to Rule 23.03(a) of the Minnesota Rules of Civil Procedure, and the Court having considered memoranda and arguments of the parties, has determined that this action meets the requirements of Rule 23.01 in that:
a) Plaintiffs proposed class of approximately 3,000 to 6000 affected homes is so numerous that joinder of all members would be impracticable.  The exact number and identity of affected homes is not necessary to certify the class. However, as discovery proceeds, the Court may alter or amend the class definition.
b) There are questions of law and fact that are common to the class.  The threshold for common questions is not high and requires only that the resolution of the common questions affect all or a substantial number of class members. Because each class member’s alleged injury is based on the MAC’s public representations for remediation, any of the following common questions that must be resolved in one case will substantially affect the other class members’ claims:
i. Did MAC enter into express or implied contracts with the Cities?
ii. Are Class members third party beneficiaries to the express or implied contract entered into by MAC?
iii. Has the class detrimentally relied on the MAC’s public representations? 
iv. Is MAC obligated to provide the noise mitigation for homes located in 60 DNL as defined by FAA?
v. Can MAC be held accountable for its express or implied contracts on these issues? 
c) The claims and defenses of the representative parties are typical of the claims or defenses of the class. Plaintiffs’ complaint asserts legal claims which are typical to the entire class—Breach of Express Contract, Breach of Implied Contract, and Promissory Estoppel. In addition, resolution of the MAC’s main defense—a contract does not exist; as well as, its affirmative defenses will affect a substantial number of class members. 
d)  Plaintiffs will fairly and adequately protect the interests of the class. The representative parties’ interests coincide with the interests of other class members and the parties and their counsel will be able to competently and vigorously prosecute the law suit.  
4.
Furthermore, this action meets the requirements of Rule 23.02(c). Plaintiffs’ proposed class has shown that the questions of law or fact common to the members of the class predominate over any questions affecting only individual members, and that a class action is superior to other available methods for the fair and efficient adjudication of the controversy. 
a) To predominate over individual issues, common issues must constitute a significant part of the individual cases. If each affected homeowner was to bring an individual action, they would allege the MAC’s conduct violated the same laws.  Furthermore, the discovery required to prove or disprove elements of the claims would be substantially similar for all class representatives and class members. 
b) A class action is the superior method to adjudicate these claims because the potential recovery of each claim is too small to justify individual litigation.
 5.
The undersigned notes that the class status can be modified or changed during the progression of the case pursuant to Rule 23.03 (a) (3) of Minnesota Rules of Civil Procedure.   If the Court finds that the class cannot be maintained with regards to specific claims or issues it will be decertified with regards to those specific claims or issues.   
AND IT IS ORDERED:
1. Plaintiffs’ motion to for Class Certification on all claims is hereby GRANTED. 

2. The Class shall be defined as follows:  
All individuals owning homes or other buildings within the boundaries of the City of Minneapolis and the City of Richfield whose Day Night Sound Level (“DNL”) is between 60-64 decibels as projected for 2005 by the MAC in its 1996 DNL Noise Contour Maps, as caused by overhead air traffic and whose homes or other buildings have not been provided noise remediation by the MAC through its residential sound insulation program.
3. The Class Representative shall be:

David. B. Wiencke, Warren C. Bowles, Susan J. Huhn-Bowles, John Mitchell, Thomas J. Tesch,  Sherry L. Morris, and James R. Morris. 
4. The following attorneys are approved as Class Counsel:

Robert C. Moilanen and Carolyn G. Anderson or Zimmerman Reed, P.L.L.P., 651 Nicollet Mall, Suite 501, Minneapolis, Minnesota 55402. 
5. Notice Plan.

a. Plaintiffs shall immediately submit there Notice Plan to the Court

b. Defendant shall fully cooperate in providing any information related to the addressees and names of the Class members that they have in their possession.  Within, 10 days of this order, Defendant is to provide Class Counsel a list or other document identifying the addresses of all the homes within the class definition.  Defendant shall also, if possible, provide the names of the homeowners.  To the extent Defendant does not maintain such a list it will provide an identification of all blocks of streets encompassed by the class. 

BY THE COURT:


   ______________________  
Dated:  August 3, 2006 
Stephen C. Aldrich

Judge of District Court
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