STATE OF MINNESOTA
DISTRICT COURT

COUNTY OF HENNEPIN
FOURTH JUDICIAL DISTRICT



David B. Wiencke, Warren C. Bowles, 
Susan J. Huhn-Bowles, John Mitchell, 
Thomas J. Tesch, Sherry L. Morris, and 
James R. Morris, on behalf of themselves 
and all others similarly situated,                                                             ORDER DENYING               


             Plaintiffs,                                                 DEFENDANT’S MOTION 
                                                                                                     TO DISMISS

vs.



District Court File No.: 27-CV-05-12976
Metropolitan Airports Commission



Defendant,                      




The above-entitled matter came duly on for hearing before the Honorable Stephen C. Aldrich, Judge of District Court, on January 27, 2006, on Defendant Metropolitan Airport Commission’s October 14, 2005 Motion to Dismiss and January 9, 2006 Amended Motion to Dismiss.

APPEARANCES:

Robert Moilanen, Esq. and Carolyn Anderson, Esq., appeared on behalf of the Plaintiffs. 

Thaddeus R. Lightfoot, Esq., Thomas W. Anderson, Esq., and Andrew Voss, Esq., appeared on behalf of Defendant Metropolitan Airport Commission (MAC).

Based upon the evidence adduced, the argument of counsel, the reasons stated on the record, and all of the files, records, and proceedings herein,

THE COURT FINDS:

1.
The events leading to the issues contested in the instant case are discussed in detail in the “Background” section on pages 4 – 11 of this Court’s November 30, 2005 Order in State of Minnesota by the City of Minneapolis, et. al., vs. Metropolitan Airports Commission and Northwest Airlines, Inc., File No. 27-CV-05-5474 [hereinafter Cities v. MAC], and incorporated herein.   
2.
While Cities v. MAC involves city and state agencies suing for relief based on the Minnesota Environmental Rights Act (“MERA”), the instant case is a class action suit by residents who own homes in the affected DNL 60-64 dB noise contours.  Plaintiffs seek relief as third-party beneficiaries based on breach of express and/or implied contract, promissory estoppel, and unjust enrichment.  

3.
During the hearing on MAC’s Motion to Dismiss, the undersigned requested additional information from MAC concerning the following:

a. MAC’s response to an April 16, 1999 letter from Richfield Mayor Martin J. Kirsch to Roy Fuhrmann, then MAC’s Manager of Aviation Noise and Satellite Programs, in which Kirsch wrote:

It is our understanding that even though the FAA would not designate federal money for mitigation out to a 60 DNL, the MAC would be funding the expansion of the sound insulation program within its won operating budget.  MAC revenues can be used to soundproof homes within the 60 DNL contour because the intent is to mitigate environmental impacts associated with operation of MSP.   

b. The Environmental Protection Agency’s forty-five decibel interior noise level goal and its relationship to MAC’s residential noise mitigation program for MSP.

c. The evolution of the noise mitigation program at MSP.

d. The interpretation of the phrase “expand the program” in the context of MAC’s 1996 MSP Noise Mitigation Program and whether the phrase refers to the establishment of specific mitigation package elements.

e. The nature of changing housing counts and associated mitigation costs for communities surrounding MSP.

f. Whether the expected noise environment surrounding MSP has changed since the 1996 MSP Noise Mitigation Program and the Minnesota Environmental Quality Board and FAA approval in 1998 of the Final Environment Impact Statement for the Dual Track Airport Planning Process.

g. The Metropolitan Council Approvals of MAC capital projects for MSP from 1999-2005.

h. The complaint and answer in a third case involving many of the underlying facts of this case, City of Bloomington v. MAC, File No. 27-CV-05-16811.

i. Whether there was any indication from MAC, as of the end of 1998 when the contracts and agreements were signed with various cities and agencies and construction began on Runway 17/35, that MAC was considering doing anything different in regards to noise mitigation in the DNL 60-64 db than what had been done in the DNL 65 db.

j. The basis for the $195 million dollar number in MAC’s October 17, 1996 MSP Noise Mitigation Committee Recommendations for noise mitigation in the 60 DNL from 2001 – 2010.  

k. The basis of the $400 million dollar number in a letter from MAC’s Chairman Charles Nichols to Marilyn Peterson, dated November 15, 1999, stating that: 

As part of the December 1998 MAC/Richfield agreement, the MAC is expediting an update to the Part 150 program, which includes residential sound insulation.  Since 1992, the MAC has insulated more than 5,200 homes at a total cost of $124 million. By 2010, the MAC has committed to insulate more than 14,000 homes at a total cost of more than $400 million to the MAC.

MAC submitted some of the requested information on February 27, 2006, in a letter dated February 24, 2006 from Defendant’s attorney, Thaddeus R. Lightfoot.  The undersigned is still waiting for submissions pertaining to the last three items identified in paragraphs i, j, and k.
4.
Standard of Proof - Dismissals under Rule 12.02(e) are generally disfavored.  Jacobson v. Bd. of Trustees of the Teachers Retirement Assn., 627 N.W.2d 106, 109 (Minn. Ct. App. 2001).  A motion to dismiss must be denied if “it is possible on any evidence which might be produced, consistent with the pleader’s theory, to grant the relief demanded.”  Elzie v. Commissioner of Public Safety, 298 N.W.2d 29, 32 (Minn. 1980).  The facts alleged in the complaint must be taken as true, Marquette Nat’l Bank v. Norris, 270 N.W.2d 290, 292 (Minn. 1978), and the complaint must be given a liberal construction in favor of stating a claim.  Hutton v. Bosiger, 366 N.W.2d 358, 360 (Minn. Ct. App. 1985).  All assumptions made and inferences drawn must favor the Plaintiff, against whom dismissal is sought.  Pederson v. Am. Lutheran Church, 404 N.W.2d 887, 888 (Minn. Ct. App. 1987).    

5.
Legislative Authority - MAC argues that it is prohibited from making a contract that interferes with its legislative power, duties, and functions and that MAC has an inherent right to reconsider its decisions.  Plaintiffs counter convincingly that of course MAC can enter into contracts and does so routinely with airlines, vendors, and surrounding cities, and that, according to the United States Supreme Court in U.S. v. Winstar Corp., MAC can also “breach” those contracts and be held liable in damages for the breach. 518 U.S. 839, 843, 887 (1996) (finding that while a legislative body has the right to change the law and breach its agreement, it would still be liable in damages for the breach).
It is clear to this Court that if MAC can agree not to build a runway for fifty (50) years, MAC can agree to provide noise mitigation as part of an agreement to allow Runway 17/35 to be built.  Neither contract is so unambiguous as to foreclose discovery as to the ambiguous terms.
6.
Express Contract - MAC asserts that Plaintiff’s claim fails because none of the contracts identified expressly obligate MAC to implement noise mitigation in the DNL 60-64 dB identical to that of the DNL 65 dB program.  
However, the express contracts turn on the level of commitment made to the cities. Minnesota case law is clear, when the terms of a contract are subject to more than one interpretation, the terms are ambiguous and not ripe for determination on a Rule 12 motion.  See Metro Office Parks Co. v. Control Data Corp., 205 N.W.2d 121 (Minn. 1973).  In the case of the Minneapolis contract, the language of the program leaves open the question as to what was to be done and was it binding.  More importantly, the contract refers to a “noise program” but does not define what “noise program” is being referenced.  That is an ambiguity that needs to be resolved.  The Richfield contract also involves ambiguities that need to be resolved as to the meaning of the language.  
The undersigned notes that in the Cities v. MAC case both the City of Minneapolis and the City of Richfield are suing MAC for what they claim is MAC’s failure to live up to commitments to provide funding for residents within the DNL 60-65 db.  The Cities assert in their complaint that:
Minneapolis and Richfield agreed to avoid any challenges to Runway 17/35 only in reliance on the MAC’s commitments to follow through with adequate sound insulation in the DNL 60-65 dB noise contours.
Cities’ Complaint at ¶ 53.


Finally, this Court’s own November 30, 2005 Order denying MAC and NWA’s motion to dismiss in the Cities v. MAC case pointed out that in reference to the Cities contracts:

Plaintiffs stated at the hearing that one of the reasons “the City of Minneapolis did not include the 60 to 65 decibel mitigation in its contract [was] in large part because that had already been agreed to and provided by the standards enforceable under MERA through the 1998 FEIS and 1996 noise program…[and that] they relied on state law…”
Cities v. MAC, November 30, 2005, at p. 25.
Ambiguities as to both contracts need to be resolved.  
7.
Contract Implied in Fact – MAC asserts that no “clear and unequivocal intent” to enter into a contract regarding noise mitigation in the DNL 60-64 exists and therefore Plaintiff’s claim fails.  
The question as to whether there was a clear promise is a factual issue.  Plaintiffs assert there are a “constellation” of actions and benefits from which an implied contract can be determined.  They claim the conduct of the parties as reflected by a series of actions commencing with the adoption of the 1996 MSP Noise Mitigation Program, the actions before the Metropolitan Counsel, the FEIS, the Final Record of Decision by the FAA in 1998, the 2010 Long-Term Comprehensive Plan, and the 1999 Airline Agreement, create an implied contract.  Such a legal claim necessarily requires a factual inquiry and discovery.
The question as to the existence of a clear intent reflected by the behavior of all parties is also a factual inquiry which will be resolved in part by MAC’s own internal records which have been requested.
Finally, the number of documents previously identified as requested by the Court at the hearing clearly shows that the issues in this case cannot be decided on the face of the complaint.
8. 
Promissory Estoppel – Plaintiffs allege there was a clear promise made by MAC to those living in the DNL 60 – 65 db.  MAC asserts there were no “clear and definite” promises made concerning the noise mitigation program, any statements made were not intended to induce reliance, and that reliance by Plaintiffs on statements made was unreasonable.  In analyzing promissory estoppel claims against state entities, “two factors must be kept in mind:  (1) What has been promised by the state and (2) to what degree and to what aspects of the promise has there been reasonable reliance on the part of the [plaintiffs]?”  Christensen v. Minneapolis Municipal Employees Retirement Bd., 331 N.W.2d 740, 749 (Minn. 1983).
As to (1) what has been promised - the face of the complaint is insufficient to support dismissal without investigation.  Beyond that, the documents submitted by Plaintiffs obtained from the City of Minneapolis and the Legislative Auditor permit the inference that MAC, up to the end of 1998, wanted the public to believe they were making commitments to the public to implement a noise mitigation program with the intent to forestall challenges to the airport including construction of Runway 17/35.  MAC’s own December 17, 1998 press release concerning its contract with the City of Richfield supports the inference.  In that press release MAC states that “MAC has committed to provide residential sound insulation out to the DNL (day-night level) 60 noise contour.  The mitigation commitments go beyond those required by the current noise compatibility guidelines and policies of the FAA, making MAC a world leader in noise mitigation.” 
As to (2) reliance – it has been alleged by Plaintiffs and it is a factual inquiry.

It is also clear that if there was a contract with the cities of Minneapolis and Richfield, the intended beneficiaries were the residents in the DNL 60-64 db.  As to the need to enforce to prevent injustice, that is a legal conclusion that can only be reached after the first two questions have been answered.

9.
Discovery as to all issues is heavily overlapping.  
10.
The undersigned notes that in denying the MAC and Northwest Airlines motion to dismiss in the Cities v. MAC case, the Court determined that the complexities of that case required a more comprehensive record.  The same is true in the instant case.  Plaintiff’s claims are serious and deserving of a chance to be developed on a full record in the event of appellate review.  As previously stated, it should not be easy for public bodies to break commitments on which so many public and private entities and persons have claimed to rely.  
11.
Following the hearing in this case, and at the Court’s direction, the parties entered into a case management agreement establishing deadlines for pre-certification discovery and mediation.  The parties agreement was reflected in the Court’s Case Management Order issued February 24, 2006.  A Scheduling Conference is set to be held within fourteen days of the Court’s order on Plaintiffs’ motion for class certification which is scheduled to be heard on a date yet to be determined, on or before August 1, 2006.
12.
Currently this case is scheduled for a jury trial during the court’s three-week civil trial block beginning February 12, 2007 and ending March 2, 2007.  This case is #1 on the list.  If a jury trial is waived, parts of this case may well be handled during the court’s civil trial block in August 2006.  
13.
Attorneys for the parties in the instant case are requested to see if there will be any judicial efficiency or public policy benefits of combining the trial of any parts of the two airport noise mitigation cases assigned to the undersigned.

14.
The Court notes that newspaper coverage in the StarTribune on March 27, 2006, reports that Northwest Airlines, as a part of its bankruptcy proceedings, is seeking to avoid payment of $130 million called for under the 1999 Airline Lease Agreement which is a subject of the two airport noise mitigation proceedings before the undersigned.  Counsel is directed by April 16, 2006 to inform the Court by letter whether that litigation will or should have impact on the instant case.

AND IT IS ORDERED:
Defendant’s motion to dismiss is denied.


BY THE COURT:


   ______________________  
Dated:  March 28, 2006 
Stephen C. Aldrich


Judge of District Court
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