MNCIS Uniform Court Practice (UCP)

	Summary Information

	UCP Number:
 186
	

	UCP Description: Court’s cost associated with the collection of fines and fees (NSF checks)
	Line of Business:
 Financial

	Urgency:
	Status: Approved by Steering Committee

Date: 5/13/04

	Dependencies to Other UCPs:
UCP 185

	Needed to Complete:



	Contact:  Nancy Crandall

	Business Issue

	Need a standard practice for addressing case related collection charges.

	Recommended Process Change

	 Actual bank charges and processing costs for an NSF check will be recovered by assessing a service charge back to the case where the fine/fee originated. That service charge will be the maximum allowed by statute, currently $30 per MS 604.113.

	Examples

	Case related bank fee: NSF fees (fees passed from the bank to the court) are sometimes deducted from the court’s bank account along with the amount of the NSF check. This fee relates to the case for which the check was originally collected therefore when imposed should be assessed to that case and not deducted from a revenue account. This is not considered an operational expense per statute 604.113.

	Research Conducted

	CET Finance

Statute 604.113  - attached

	Rationale

	1. To have a complete audit trail these adjustments need to be reflected on the case.

2. Statute allows assessment of a service charge for dishonored checks.

	Impact Within Judicial Branch

	 Currently some counties are deducting these fees from revenue accounts and this practice should be discontinued.

	Impact On Other Agencies

	None

	This UCP could be implemented by a county prior to their MNCIS implementation.
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     604.113 Issuance of worthless check. 
    Subdivision 1.    Definitions.  (a) The definitions 

 provided in this subdivision apply to this section. 

    (b) "Check" means a check, draft, order of withdrawal, or 

 similar negotiable or nonnegotiable instrument.  

    (c) "Credit" means an arrangement or understanding with the 

 drawee for the payment of the check. 

    (d) "Dishonor" has the meaning given in section 336.3-502, 

 but does not include dishonor due to a stop payment order 

 requested by an issuer who has a good faith defense to payment 

 on the check.  "Dishonor" does include a stop payment order 

 requested by an issuer if the account did not have sufficient 

 funds for payment of the check at the time of presentment, 

 except for stop payment orders on a check found to be stolen.  

    (e) "Payee" or "holder" includes an agent of the payee or 

 holder. 

    Subd. 2.    Acts constituting.  Whoever issues any check 

 that is dishonored is liable for the following penalties: 

    (a) A service charge, not to exceed $30, may be imposed 

 immediately on any dishonored check by the payee or holder of 

 the check, regardless of mailing a notice of dishonor, if notice 

 of the service charge was conspicuously displayed on the 

 premises when the check was issued.  Only one service charge may 

 be imposed under this paragraph for each dishonored check.  The 

 displayed notice must also include a provision notifying the 

 issuer of the check that civil penalties may be imposed for 

 nonpayment. 

    (b) If the amount of the dishonored check is not paid 

 within 30 days after the payee or holder has mailed notice of 

 dishonor pursuant to section 609.535 and a description of the 

 penalties contained in this subdivision, whoever issued the 

 dishonored check is liable to the payee or holder of the check 

 for: 

    (1) the amount of the check, the service charge as provided 

 in paragraph (a), plus a civil penalty of up to $100 or the 

 value of the check, whichever is greater.  In determining the 

 amount of the penalty, the court shall consider the amount of 

 the check and the reason for nonpayment.  The civil penalty may 

 not be imposed until 30 days following the mailing of the notice 

 of dishonor.  A payee or holder of the check may make a written 

 demand for payment of the civil liability by sending a copy of 

 this section and a description of the liability contained in 

 this section to the issuer's last known address.  Notice as 

 provided in paragraph (a) must also include notification that 

 additional civil penalties will be imposed for dishonored checks 

 for nonpayment after 30 days; 

    (2) interest at the rate payable on judgments pursuant to 

 section 549.09 on the face amount of the check from the date of 

 dishonor; and 

    (3) reasonable attorney fees if the aggregate amount of 

 dishonored checks issued by the issuer to all payees within a 

 six-month period is over $1,250. 

    (c) This subdivision prevails over any provision of law 

 limiting, prohibiting, or otherwise regulating service charges 

 authorized by this subdivision, but does not nullify charges for 

 dishonored checks, which do not exceed the charges in paragraph 

 (a) or terms or conditions for imposing the charges which have 

 been agreed to by the parties in an express contract. 

    (d) A sight draft may not be used as a means of collecting 

 the civil penalties provided in this section without prior 

 consent of the issuer. 

    (e) The issuer of a dishonored check is not liable for the 

 penalties described in paragraph (b) if a pretrial diversion 

 program under section 628.69 has been established in the 

 jurisdiction where the dishonored check was issued, the issuer 

 was accepted into the program, and the issuer successfully 

 completes the program. 

    Subd. 3.    Notice of dishonor required.  Notice of 

 nonpayment or dishonor that includes a citation to this section 

 and section 609.535, and a description of the penalties 

 contained in these sections, shall be sent by the payee or 

 holder of the check to the drawer by certified mail, return 

 receipt requested, or by regular mail, supported by an affidavit 

 of service by mailing, to the address printed or written on the 

 check. 

    The issuance of a check with an address printed or written 

 on it is a representation by the drawer that the address is the 

 correct address for receipt of mail concerning the check.  

 Failure of the drawer to receive a regular or certified mail 

 notice sent to that address is not a defense to liability under 

 this section, if the drawer has had actual notice for 30 days 

 that the check has been dishonored.  

    An affidavit of service by mailing shall be retained by the 

 payee or holder of the check.  

    Subd. 4.    Proof of identity.  The check is prima facie 

 evidence of the identity of the issuer if the person receiving 

 the check:  

    (a) records the following information about the issuer on 

 the check, unless it is printed on the face of the check:  

    (1) name; 

    (2) home or work address; 

    (3) home or work telephone number; and 

    (4) identification number issued pursuant to section 

 171.07; 

    (b) compares the issuer's physical appearance, signature, 

 and the personal information recorded on the check with the 

 issuer's identification card issued pursuant to section 171.07; 

 and 

    (c) initials the check to indicate compliance with these 

 requirements.  

    Subd. 5.    Defenses.  Any defense otherwise available 

 to the issuer also applies to liability under this section. 

    HIST: 1983 c 225 s 6; 1984 c 576 s 26; 1985 c 140 s 1,2; 1991 

 c 256 s 8,9; 1992 c 565 s 113; 1996 c 414 art 1 s 41; 1997 c 157 

 s 65,66; 1999 c 218 s 1; 2001 c 204 s 1 
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