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ADVISORY COMMITTEE ON GENERAL RULES OF PRACTICE

Summary of Committee Recommendations

The advisory committee has reviewed various proposals and recommendations for amendment to the Minnesota General Rules of Practice during 2006.  The committee met in September 2006 to review these communications from the bench and bar, and has since reviewed drafts of the rules and comments contained in this Final Report.
The committee’s specific recommendations are briefly summarized as follows:
1.
The Court should adopt Form 5.1 to facilitate compliance with existing Rules by attorneys applying for admission pro hac vice.

2.
The Court should amend Rule 8 relating to court-appointed interpreters to adopt recommendations of the Ad Hoc Interpreter Workgroup appointed by the State Court Administrator

3.
The comment to Rule 10 should be amended to refer to a recent statutory development
4.
The Court should adopt a rule to govern taking of  testimony from child witnesses.

5.
The Court should amend the Rule 114 Code of Ethics Enforcement Procedure as recommended by the ADR Review Board.

6.
The comment to Rule 144.01 should be amended to remove confusion caused by a prior amendment of the rule.

7.
The Court should adopt a new Rule 308.04 to provide for use of a combined marital termination agreement and decree.

8.
The Court should modify Form 6B (Order for Immediate Income Withholding) to remove personal identifying information.
9.
Rule 512(a) should be amended to permit Minnesota attorneys to issue subpoenas in conciliation court as they now may in other civil proceedings.
10.
The Court should amend Rules 803, 808, and 814, relating to jury management, to clarify the requirement of jury representitiveness, extend the period of exemption from repeat service, and change the requirements relating to access to jury records.
In addition to these affirmative recommendations, the committee has one additional recommendation, that a rule not be amended as proposed.  The committee continues to study collaborative law to determine how this ADR process that avoids resort to the courts should be handled in the court rules. 
Other Matters

The committee considered a proposal from interested attorneys to modify Rule 417.02 to remove the requirement that assets returning less than one percent per annum be separately identified on the trust accounting.  Based on the views of a number of judges hearing trust account questions that the existing rule provision serves a useful, although not dispositive, role in reviewing trust accounts, the committee recommends that the present rule not be amended.

Collaborative Law
The committee has again considered proposals relating to “collaborative law,” but will not be able to make a definitive recommendation to the Court until around April 1, 2007.  The committee first took up the issues surrounding collaborative law in 2004, and did so again in 2005.  See September 26, 2005, Final Report at 3.  As anticipated in the 2005 report, in February 2006 the committee received a modified and expanded proposal from a “task force” that formed to make a recommendation for adoption of court rules recognizing collaborative law.  The advisory committee invited comment from interested parties on that proposal. 

Based on the information received and its questions that remained unanswered, the committee determined that it should seek additional input from the Minnesota Judicial Council, Minnesota District Judges Association, from interested boards, including the Minnesota Lawyers Professional Responsibility Board, Minnesota Board of Judicial Conduct, ADR Review Board, as well as from broader groups of lawyers, including the Minnesota State Bar Association Family Law, Civil Litigation, and ADR Sections, 

The committee intends to discuss this issue further during the winter of 2006-2007, and intends to submit a report to the Court on this subject not later than June 1, 2007.

Effective Date

The committee believes these amendments can be adopted, after public hearing if the Court determines a hearing is appropriate, in time to take effect on January 1, 2007.  The committee does not conclude that any of the issues in this report is controversial or likely to generate substantial comment, so it is possible the Court will deem a public hearing unnecessary.
Comment on Style of Report
The specific recommendations are reprinted in traditional legislative format, with new wording underscored and deleted words struck-through.





Respectfully submitted,

MINNESOTA SUPREME COURT ADVISORY COMMITTEE ON CIVIL RULES OF PROCEDURE

Recommendation 4:  The Court should adopt a rule to govern taking of  testimony from child witnesses
Introduction

This recommendation follows the consideration of the issue of taking testimony from child witnesses by the Minnesota Supreme Court Advisory Committee on Rules of Evidence, and its conclusion that this subject would better be taken up by the general rules committee because the issue is a matter of procedure rather than substantive evidence law.  The committee concurs with that conclusion.

The general background of this issue reflects the tension between the interests in protecting child witnesses, the occasional need for their testimony, and in criminal matters the defendant’s constitutionally protected right to confront witnesses.  These tensions, and the United States Supreme Court’s recognition in Maryland v. Craig, 497 U.S. 836 (1990), that the Confrontation Clause does not require face-to-face confrontation in all cases, prompted the National Conference of Commissioners on Uniform State Laws to adopt its Uniform Act on Taking Testimony of Children by Alternative Methods in 2003.  See Hon. Catherine L. Anderson, Child Witneses: Alternatives to Face-to-Face Confrontation, Crim. J., Wint. 2004, at 22.  

The advisory committee concluded that it is appropriate to adopt a uniform rule on this subject.  The issue arises primarily, but not exclusively, in the criminal law context, and the Uniform Law provides separately for the greater discretion in civil proceedings.  The committee’s proposed rule is drawn directly from the Uniform Law, though the statutory language is converted to the format of these rules.

This  recommended rule is not intended to change the substantive law relating to the competency of child witnesses.  Minn. Stat. § 595.02 sets forth the competency standards in a number of ways.  The rule is intended to create a standard procedural framework within which the trial judge can exercise the discretion allowed under the substantive evidence law.  See Minn. Stat. §§ 595.02, subd. 1(j)(confidentiality of parent-child communications), 595.02, subd. 3 (admissibility of certain out-of-court statements made by child under 12), & 595.02, subd. 4 (allowing court to order that child witness under age 12 be allowed to testify other than from courtroom).
The proposed rule is derived from the proposed Uniform  Act on Taking Testimony of Children by Alternative Methods.  Because this subject relates directly to court procedure, the advisory committee believes it should be addressed in the court rules, and not by statute.

Specific Recommendation
The Court should adopt a new Rule 12 to provide a procedure for dealing with the issues presented by having child witnesses testify in both civil and criminal proceedings.  [Note that underscoring for this rule is omitted because the entire text is new.]
RULE 12.  TESTIMONY FROM CHILD WITNESS

Rule 12.01.  Applicability.  

This rule applies to the testimony of a child witness in all court proceedings.  This rule does not preclude, in a noncriminal proceeding, any other procedure permitted by law for a child witness to testify.
Rule 12.02.  Definitions.  
For the purposes of this Rule:

(a)  “Alternative Method” means a method by which a child witness testifies which does not include all of the following:

1.  having the child testify in person in an open forum;

2.  having the child testify in the presence and full view of the finder of fact and presiding officer; and

3.  allowing all of the parties to be present, to participate, and to view and be viewed by the child.

(b)  “Child Witness” means an individual under the age of 13 who has been or will be called to testify in a proceeding.

(c)  “Criminal Proceeding” means a trial or hearing before a court in a prosecution of a person charged with violating a criminal law in an adult or juvenile proceeding.

(d)  “Noncriminal Proceeding” means a trial or hearing before a court having judicial or quasi-judicial powers, other than a criminal proceeding.

Rule 12.03.  Hearing Whether To Allow Testimony By Alternative Method.
(a)  The presiding officer in a criminal or noncriminal proceeding may order a hearing to determine whether to allow a child witness to testify by an alternative method.  The presiding officer, for good cause shown, shall order the hearing upon motion of a party, a child witness, or an individual determined by the presiding officer to have sufficient standing to act on behalf of the child.

(b)  A hearing to determine whether to allow a child witness to testify by an alternative method must be conducted on the record after reasonable notice to all parties, any nonparty movant, and any other person the presiding officer specifies.  The child’s presence is not required at the hearing unless ordered by the presiding officer.  In conducting the hearing, the presiding officer is not bound by rules of evidence except the rules of privilege.

Rule 12.04  
Standards For Determining Whether Child Witness May Testify By Alternative Method.
(a)  In a criminal proceeding, the presiding officer may allow a child witness to testify by an alternative method only if the presiding officer finds by clear and convincing evidence that the child would suffer serious emotional trauma that would substantially impair the child’s ability to communicate with the finder of fact if required to be confronted face-to-face by the defendant.

(b)  In a noncriminal proceeding, the presiding officer may allow a child witness to testify by an alternative method if the presiding officer finds by a preponderance of the evidence that allowing the child to testify by an alternative method is necessary to serve the best interests of the child or enable the child to communicate with the finder of tact.  In making this finding, the presiding officer shall consider:

(1)  the nature of the proceeding;

(2)  the age and maturity of the child;

(3)  the relationship of the child to the parties in the proceeding;

(4)  the nature and degree of emotional trauma that the child may suffer in testifying; and

(5)  any other relevant factor.

Rule 12.05.  
Factors For Determining Whether To Permit Alternative Method.
If the presiding officer determines that a standard under Rule 12.04 has been met, the presiding officer shall determine whether to allow a child witness to testify by an alternative method and in doing so shall consider:

1.  alternative methods reasonably available;

2.  available means for protecting the interests of or reducing emotional trauma to  the child without resort to an alternative method;

3.  the nature of the case;

4.  the relative rights of the parties;

5.  the importance of the proposed testimony of the child;

6. the nature and degree of emotional trauma that the child may suffer if an alternative method is not used; and

7.  any other relevant factor.

Rule 12.06.  Order Regarding Testimony By Alternative Method.
(a)  An order allowing or disallowing a child witness to testify by an alternative method must state the findings of fact and conclusions of law that support the presiding officer’s determination.

(b)  An order allowing a child witness to testify by an alternative method must:

1.  state the method by which the child is to testify;

2.  list any individual or category of individuals allowed to be in, or required to be excluded from, the presence of the child during the testimony;

3.  state any special conditions necessary to facilitate a party’s right to examine or cross-examine the child;

4.  state any condition or limitation upon the participation of individuals present during the testimony of the child; and

5.  state any other condition necessary for taking or presenting the testimony.

(c) The alternative method ordered by the presiding officer may be no more restrictive of the rights of the parties than is necessary under the circumstances to serve the purposes of the order.

Rule 12.07.  Right of Party To Examine Child Witness.  

An alternative method ordered by the presiding officer must permit a full and fair opportunity for examination or cross-examination of the child witness by each party.
Advisory Committee Comments—2007 Amendment
Rule 12 is intended to provide procedural guidelines for  taking testimony from child witnesses.  The rule neither expands nor contracts the admissibility of this evidence, which is governed by statute in any event.  See Minn. Stat. § 595.02.  This rule is derived in large part from the Uniform Act on Taking Testimony of Children by Alternative Methods, proposed by the National Conference of Commissioners on Uniform State Laws, though it is converted to the format of these rules.  The uniform law is discussed in greater detail in Hon. Catherine L. Anderson, Child Witneses: Alternatives to Face-to-Face Confrontation, Crim. J., Wint. 2004, at 22.

This rule is intended to provide a procedural mechanism for dealing with the issues that arise most often by the concerns for child witnesses and the rights of a criminal defendant to faces the witnesses.  The right to invoke these alternatives is guided by the substantive evidence and constitutional law; this rule is not intended to expand or contract the use of alternative methods for taking testimony from child witnesses.
-6-

Final Report – October 20, 2006


