Proposed Amendments to

Rules of ADOPTION Procedure
Proposed Amendments to the Rules of Adoption Procedure are

denoted below by underline and strikeout.

RULE 2.  DEFINITIONS

Rule 2.01.  Definitions
(e)
“Birth relative,” for purposes of entering into a communication or contact agreement pursuant to Rule 34 32, means a parent, stepparent, grandparent, brother, sister, uncle, or aunt of a child.  This relationship may be by blood, adoption, or marriage.  “Birth relative” of an Indian child includes members of the extended family as defined by the law or custom of the Indian child’s tribe or, in the absence of laws or custom, also includes any person age 18 or older who is the Indian child’s niece, nephew, first or second cousin, brother-in-law, or sister-in-law as provided in the Indian Child Welfare Act, 25 U.S.C. § 1903(2).

(j)  
Direct adoptive placement adoption” means the placement of a child by a biological parent or legal guardian, other than an agency, under the procedure for adoption authorized by Minn. Stat. § 259.47.
(l)
“Indian child” as defined in the Indian Child Welfare Act, 25 U.S.C. § 1903(4), and modified by Minnesota Statutes § 260.755, subd. 8, means any unmarried person who is under age eighteen (18) and is either (1) a member of an Indian tribe or (2) is eligible for membership in an Indian tribe.

(aa)_
“Intercountry adoption” means adoption of a child by a Minnesota resident under the laws of a foreign country or the adoption under the laws of Minnesota of a child born in another country. 
(bb)  
“Step parent adoption” means the adoption of a child by the spouse of the child’s parent.
Rule 4.  Time; Timelines

Rule 4.01.  Computation of Time

Unless otherwise provided by statute or these rules, the day of the act or event from which the designated period of time begins shall not be included in the computation of time. The last day of the period shall be included, unless it is a Saturday, Sunday or legal holiday, in which event the period runs until the end of the next day that is not a Saturday, Sunday or legal holiday. When a period prescribed or allowed is three (3) days or less, intermediate Saturdays, Sundays, and legal holidays shall be excluded in the computation. As used in these rules, “legal holiday” includes New Year’s Day, Martin Luther King’s Birthday, Washington’s Birthday (Presidents’ Day), Memorial Day, Independence Day, Labor Day, Veteran’s Day, Thanksgiving Day, the day after Thanksgiving Day, Christmas Day, and any other day designated as a holiday by the President, Congress of the United States, or by the State.  For purposes of calculating time for the revocation of consent under Rule 33 31, the definition of “working day” under Rule 2.01(z) applies.

RULE 5.  CONTINUANCES

Rule 5.01.   Findings

Upon its own motion or motion of a party, the court may continue a scheduled hearing or trial to a later date.  To grant a continuance, the court shall make written findings or oral findings on the record that the continuance is necessary for the accumulation or presentation of evidence or witnesses, to protect the rights of a party, or for other good cause shown.  A final hearing pursuant to Rule 41 39 and a trial pursuant to Rule 44 42 shall be commenced and completed not sooner than ninety (90) days after the child is placed, unless there is a waiver pursuant to Rule 35 33, but not later than ninety (90) days after the petition is filed.

RULE 6.  REFEREES AND JUDGES

Rule 6.04.  Transmittal of Referee’s Findings and Recommended Order

Subd. 1.  Transmittal.  Upon the conclusion of a hearing, the referee shall provide to a judge the written findings and recommended order, including the findings of fact, conclusions of law, order for judgment, and adoption decree required pursuant to Rule 45 43.  Notice of the findings and recommended order, along with notice of the right to review by a judge, shall be given either orally on the record or in writing to all parties, and to any other person as directed by the court.

Rule 6.07, subd. 3 – Removal of Judge – Motion to Remove.

Subd. 3.  Notice Motion to Remove.

(a)
Procedure.  A party or the county attorney may file with the court and serve upon all other parties a notice motion to remove.  The notice motion shall be served and filed within ten (10) days of the date the party receives notice of the name of the judge who is to preside over the proceeding, but not later than the commencement of the proceeding.

(b)
Presiding Judge.  A notice motion to remove shall not be filed against a judge who has presided at a motion or any other proceeding in the matter of which the party or the county attorney had notice.  A judge who has presided at a motion or other proceeding may not be removed except upon an affirmative showing of prejudice on the part of the judge.

(c)
Showing of Prejudice.  After a party or the county attorney has once disqualified a presiding judge as a matter of right, that party may disqualify the substitute judge, but only by making an affirmative showing of prejudice.  A showing that the judge might be excluded for bias from acting as a juror in the matter constitutes an affirmative showing of prejudice.  Upon the filing of a motion to remove, or if a party or county attorney litigant makes an affirmative showing of prejudice against a substitute judge, the chief judge of the judicial district shall assign any other judge of any court within the district to hear the matter.  If there is no other judge of the district who is qualified, the chief judge shall immediately notify the Chief Justice of the Minnesota Supreme Court.

(d)
Assignment of Another Judge.  Upon the filing of a notice to remove or if a party or the county attorney makes an affirmative showing of prejudice against a substitute judge, the chief judge of the judicial district shall assign any other judge of any court within the district to hear the cause.  If there is no other judge of the district who is qualified, the chief judge shall immediately notify the Chief Justice of the Minnesota Supreme Court.

RULE 8.  PRESENCE AT HEARINGS

Rule 8.01.  Attendance at Hearings

Only the parties, their legal counsel, their witnesses, persons entitled to notice pursuant to Rule 31 29, and any other persons authorized by the court may attend hearings relating to adoption matters. 

RULE 10.  ORDERS

Rule 10.03.  Delivery; Mailing

Subd. 2.  Adoption Decree.  The findings of fact, conclusions of law, order for judgment, and adoption decree issued pursuant to Rule 45 43 shall be delivered at the hearing or mailed by the court administrator to:

(a)
each party; 

(b)
the Commissioner of Human Services;

(c)
the Secretary of the Interior and the child’s tribal social services agency, if the child is an Indian child; and 

(b) such other persons as the court may direct.

If a party is represented by counsel, delivery or service shall be upon such counsel.  Filing and mailing of the adoption decree by the court administrator shall be accomplished within ten (10) days of the date the judicial officer delivers the adoption decree to the court administrator.  Upon request and payment of the applicable fee, the court administrator shall provide a certified copy of the adoption decree to persons entitled to receive a copy as permitted by statute or these rules.
Subd. 3.  Replacement Birth Certificate.  Upon the court administrator’s receipt of the fee for the replacement birth record made payable to the Department of Health or equivalent agency in another state, the court administrator shall complete the Certificate of Adoption and send it to the Commissioner of Health in Minnesota or to the equivalent agency in any other state so that a replacement birth record may be generated.  Any fee required by the Department of Health or equivalent agency in another state for a replacement birth record shall be paid by the petitioner.  Any such fee shall be submitted by the petitioner to the court administrator at the time the request for a replacement birth record is made and shall be forwarded by the court administrator to the Department of Health.  

RULE 18.  DEFAULT

Rule 18.01.  Procedure

If a party fails to appear, as that term is defined in Rule 5.01 of the Minnesota Rules of Civil Procedure, after being properly served with a notice pursuant to Rule 31 29, the court may take testimony in support of the petition.  If the court determines that the petition is proven in accordance with the applicable standard of proof and the adoption is in the best interests of the child, the court shall enter an order granting the relief sought.  The court shall not grant a default if a party was not served with notice within the time period set forth in Rule 31 29. The court shall not grant a default regarding the issue of consent to adopt.

RULE 19.  SETTLEMENT

Rule 19.02.  Partial Settlement

The parties may enter into a settlement of one or more issues and shall proceed to final hearing pursuant to Rule 41 39.  Any remaining contested issues shall proceed to trial pursuant to Rule 44 42.

RULE 20.  PARTIES

Rule 20.01.  Party Status

Parties to an adoption matter shall include:

(a)
the child’s guardian ad litem;

(b)
the adoptee, if age ten (10) or older;

(c)
the child’s legal custodian;

(d)
the child’s legal guardian;

(e)
the petitioner;

(f)
the child’s biological parent, if the consent of the biological parent is required and has not been executed pursuant to Rule 33 31;

(g)
the child’s Indian tribe, if the child is an Indian child and the tribe is or was a party in an underlying juvenile protection matter as defined in Rule 2.01(k) of the Minnesota Rules of Juvenile Protection Procedure;

(h)
the responsible social services agency, if the child is under the guardianship of the Commissioner of Human Services;

(i)
the child placing agency, if the child has been placed;

(j)
any person who intervenes as a party pursuant to Rule 21; and

(k)
any person who is joined as a party pursuant to Rule 22. 

Rule 20.02.  Rights of Parties

A party shall have the right to:


(a)
notice pursuant to Rule 31 29;

(b)
legal representation pursuant to Rule 23;

(c)
be present at all hearings unless excluded pursuant to Rule 8;


(d)
conduct discovery pursuant to Rule 17;

(e)
bring motions before the court pursuant to Rule 15;

(f)
participate in settlement agreements pursuant to Rule 19;

(g)
subpoena witnesses pursuant to Rule 13;


(h)
make argument in support of or against the petition;


(i)
present evidence;


(j)
cross-examine witnesses;


(k)
ask the court to order that witnesses be sequestered;


(l)
request review of the referee’s findings and recommended order pursuant to Rule 6, if a referee presides over the matter;


(m)
bring post-trial motions pursuant to Rules 46 44 and 47 45;


(n)
appeal from orders of the court pursuant to Rule 48 46; and

(o)
any other rights as set forth in statute or these rules.

RULE 23.  RIGHT TO REPRESENTATION; APPOINTMENT OF COUNSEL

Rule 23.04.  Biological Parent Counsel in Direct Placement Adoption

Subd. 1.  Right to Counsel.  Pursuant to Minn. Stat. § 259.47, subd. 5, in a direct placement adoption, upon the request of a biological parent, separate legal counsel shall be made available to the biological parent at the expense of the prospective adoptive parents for legal services provided in a direct adoptive placement adoption.  The prospective adoptive parent shall be required to provide legal counsel for only one parent unless the biological parents elect joint legal representation.  

Rule 23.06.  Appointment of Counsel in Adoption Involving an Indian Child

Subd. 1.  Parent or Indian Custodian.  In any case in which the court determines indigency, the parent or Indian custodian shall have the right to court appointed counsel in any removal, placement, or termination proceeding.
Subd. 2.  Indian Child. The  court may, in its discretion, appoint counsel for an Indian child upon a finding that such appointment is in the best interests of the child. 
RULE 24.  GUARDIAN AD LITEM

Rule 24.01.  Appointment

Subd. 1.  Generally.  A guardian ad litem appointed to serve in a juvenile protection matter, as defined in Rule 2.01(k) of the Minnesota Rules of Juvenile Protection Procedure, shall continue to serve in the adoption matter following a termination of parental rights or transfer of guardianship to the Commissioner of Human Services.  In any other adoption matter, the court may appoint a guardian ad litem.  The guardian ad litem shall advocate for the best interests of the child and shall continue to serve until the adoption decree is entered pursuant to Rule 45 43.

RULE 25.  METHOD OF FILING AND SERVICE

Rule 25.02.  Types of Service


Subd. 3.  Publication.  Service by publication means the publication in full of the summons, notice of hearing, or other papers in the regular issue of a qualified newspaper, once each week for the number of weeks specified pursuant to Rule 31.04 29.04, subd. 2.  Service by publication substitutes for personal service where authorized by the court.  The court shall authorize service by publication only if the petitioner has filed a written statement or affidavit describing unsuccessful efforts to locate the party to be served.  Service by publication shall be completed by the petitioner in a location approved by the court.  If the summons is required to be published, the case caption shall identify the child by the child’s initials rather than by full name.  In cases involving an Indian child, if the identity or location of the parent or Indian custodian and the child’s Indian tribe cannot be determined, the summons and petition shall be served upon the Secretary of the Interior pursuant to 25. U.S.C. § 1912.
Rule 26.  COMMENCEment of Adoption Matter

Rule 26.01.  Commencement of an Adoption Matter

An adoption matter is commenced by filing:

(a)
a motion for a direct placement preadoptive custody order pursuant to Rule 29 27;

(b) an adoption petition; or

(c)
a motion for waiver of agency placement pursuant to Minn. Stat. § 259.22, subd 2(d).

Rule 26.02.  Post-Permanency Review Hearings Continue

The filing of an adoption petition does not terminate the in-court review hearings required at least every ninety (90) days under Rule 41.06 of the Minnesota Rules of Juvenile Protection Procedure.

RULE 27.  STEPPARENT ADOPTION

A stepparent adoption shall be commenced by the filing of a Petition pursuant to Rule 35.  All other Rules apply to stepparent adoptions, except for Rule 28 dealing with agency adoptions, Rule 29 dealing with direct placement adoptions, and Rule 30 dealing with intercountry adoptions.

RULE 28.  AGENCY ADOPTION

An agency adoption shall be commenced by the filing of a Petition pursuant to Rule 36.  All other Rules apply to agency adoptions, except for Rule 27 dealing with stepparent adoptions, Rule 29 dealing with Direct Placement Adoptions, and Rule 30 dealing with Intercountry Adoptions.

RULE 29 27.  DIRECT PLACEMENT ADOPTION– NON-EMERGENCY

Rule 29.01 27.01.   Notice of Motion and Motion for Preadoptive Custody Order
In a direct adoptive placement adoption involving an emergency or non-emergency, the petitioner shall file with the court and serve a notice of motion and motion for a preadoptive custody order upon:

(a)
the biological mother;

(b)
the biological father if his consent is required;

(c)
any parent whose consent is required; and

(d)
the Indian tribe, if the child is an Indian child.  

Rule 29.02 27.02.  Timing
A notice of motion and motion for a preadoptive custody order may be filed up to sixty (60) days before the adoptive placement is to be made and may be filed prior to the birth of the baby.  
Rule 29.03 27.03.  Content

Subd. 1.  Non-Emergency Direct Placement.  In a non-emergency situation, a A notice of motion and motion for a preadoptive custody order in a direct placement adoption shall be in writing and shall contain or have attached:
(a) 
a statement that the biological parents have:



(1)
provided the social and medical history to the prospective adoptive parent using the form prescribed by the Commissioner of Human Services;



(2)
received a written statement of their legal rights and responsibilities prepared by the Department of Human Services;  and



(3)
been notified of their right to receive counseling;

(b) 
the name of the agency chosen by the adoptive parent to supervise the adoptive placement and complete the post-placement assessment;

(c)
affidavits from the biological parents stating their support of the motion or, if there is no affidavit from the biological father, an affidavit from the biological mother that describes her good faith efforts, or efforts made on her behalf, to identify and locate the biological father for purposes of securing his consent.  In the following circumstances the biological mother may instead submit an affidavit stating on which of the following grounds she is exempt from making efforts to identify and locate the father: 

(1)
the child was conceived as the result of incest or rape; 


(2)
efforts to locate the biological father by the affiant or anyone acting on the affiant’s behalf could reasonably result in physical harm to the biological mother or the child; or 


(3)
efforts to locate the biological father by the affiant or anyone acting on the affiant’s behalf could reasonably result in severe emotional distress of the biological mother or child;

(d)
a statement that the prospective adoptive parent meets the residence requirements;

(e)
an affidavit of intent to remain a resident of the state for at least three (3) months after the child is placed in the prospective adoptive home;

(f)
a notice of intent to file an adoption petition;

(g)
the adoption study report required pursuant to Rule 37 35;


(h)
an itemized statement of expenses that have been paid and an estimate of expenses that will be paid by the prospective adoptive parents to the biological parents, any agency, attorney, or other party in connection with the prospective adoption; and

(i) 
the name of counsel for each party, if any. 

Subd. 2.  Emergency Direct Placement.  In an emergency situation, a notice of motion and motion for a preadoptive custody order in a direct placement adoption shall be in writing and shall contain or have attached:
(a) 
affidavits from the prospective adoptive parents and biological parents stating that an emergency order is needed because of the unexpected premature birth of the child or other extraordinary circumstances which prevented the completion of the requirements under subdivision 1;

(b) 
affidavits from the biological parents stating their support of the motion or, if there is no affidavit from the biological father, an affidavit from the biological mother that describes her good faith efforts, or efforts made on her behalf, to identify and locate the biological father for purposes of securing his consent.  In the following circumstances the biological mother may instead submit an affidavit stating on which of the following grounds she is exempt from making efforts to identify and locate the father:


(1) 
the child was conceived as the result of incest or rape;


(2) 
efforts to locate the father by the affiant or anyone acting on the affiant’s behalf could reasonably result in physical harm to the biological mother or child;  or


(3) 
efforts to locate the father by the affiant or anyone acting on the affiant’s behalf could reasonably result in severe emotional distress of the biological mother or child;

(c) 
a statement that the biological parents:


(1)
have received the written statement of their legal rights and responsibilities prepared by the Department of Human Services; and

(2) 
have been notified of their right to receive counseling; and

(d) 
either:

(1) 
the adoption study report pursuant to Rule 37; or


(2) 
sworn affidavits stating whether the prospective adoptive parents or any person residing in the household have been convicted of a crime.  
Rule 29.04 27.04.  Decision and Order

Subd. 1.  Non-Emergency Direct Placement.  In a non-emergency situation, the The court shall decide a motion for a preadoptive custody order within thirty (30) days of the filing of the motion or by the anticipated placement date stated in the motion, whichever is earlier.

Subd. 2.  Emergency Direct Placement.  
(a)
Expedited Emergency Order.  An order granting or denying a motion for an emergency preadoptive custody order shall be issued within twenty-four (24) hours of the time it is filed.  Any district court judge may decide a motion for emergency preadoptive custody.  An order granting the motion shall direct that an adoption study be commenced immediately, if that has not occurred, and that the agency conducting the study shall supervise the emergency placement.
(b)
Expiration of Emergency Order.  A court may issue an emergency order granting preadoptive custody of a child to a prospective adoptive parent for up to fourteen (14) days.  An emergency order under this rule expires fourteen (14) days after it is issued.  If the requirements for non-emergency direct placement under this Rule are completed and a preadoptive custody motion is filed on or before the expiration of the emergency order, placement may continue until the court decides on the motion.  The court shall decide the preadoptive custody motion within seven (7) days of filing.

RULE 28.  DIRECT PLACEMENT – EMERGENCY

Rule 28.01.  Notice of Motion and Motion for an Emergency Preadoptive Custody Order  

In a direct adoptive placement where an emergency exists, the petitioner shall file with the court and serve a notice of motion and motion for a preadoptive custody order upon:

(a)
the biological mother;

(b)
the biological father if his consent is required, 

(c)
any parent whose consent is required; and 

(d)
the Indian tribe, if the child is an Indian child.

Rule 28.02.  Content

A notice of motion and motion for a preadoptive custody order in a direct placement adoption shall be in writing and shall contain or have attached:
(a) 
affidavits from the prospective adoptive parents and biological parents stating that an emergency order is needed because of the unexpected premature birth of the child or other extraordinary circumstances which prevented the completion of the requirements under Rule 27;

(b) 
affidavits from the biological parents stating their support of the motion or, if there is no affidavit from the biological father, an affidavit from the biological mother that describes her good faith efforts, or efforts made on her behalf, to identify and locate the biological father for purposes of securing his consent.  In the following circumstances the biological mother may instead submit an affidavit stating on which of the following grounds she is exempt from making efforts to identify and locate the father:


(1) 
the child was conceived as the result of incest or rape;


(2) 
efforts to locate the father by the affiant or anyone acting on the affiant’s behalf could reasonably result in physical harm to the biological mother or child;  or


(3) 
efforts to locate the father by the affiant or anyone acting on the affiant’s behalf could reasonably result in severe emotional distress of the biological mother or child;

(c) 
a statement that the biological parents:


(1)
have received the written statement of their legal rights and responsibilities prepared by the Department of Human Services; and

(2) 
have been notified of their right to receive counseling; and

(d) 
either:

(1) 
a completed adoption study report; or


(2) 
sworn affidavits stating whether the prospective adoptive parents or any person residing in the household have been convicted of a crime.  

Rule 28.03.  Decision and Order

Subd. 1.  Generally.  An order granting or denying a motion for an emergency preadoptive custody order shall be issued within twenty-four (24) hours of the time it is filed.  Any district court judge may decide a motion for emergency preadoptive custody.  An order granting the motion shall direct that an adoption study be commenced immediately, if that has not occurred, and that the agency conducting the study shall supervise the emergency placement.

Subd. 2.  Expiration of Emergency Order.  A court may issue an emergency order granting preadoptive custody of a child to a prospective adoptive parent for up to fourteen (14) days.  An emergency order under this rule expires fourteen (14) days after it is issued.  If the requirements for direct placement under Rule 27 are completed and a preadoptive custody motion is filed on or before the expiration of the emergency order, placement may continue until the court decides on the motion.  The court shall decide the preadoptive custody motion within seven (7) days of filing.
RULE 30 47.  INTERCOUNTRY ADOPTIONS

Rule 30.01 47.01.  Adoption of a Child by a Resident of Minnesota Under the Laws of a Foreign Country Validity of a Foreign Adoption

Subd. 1.  Validity of a Foreign Adoption.  The adoption of a child by a resident of Minnesota this state under the laws of a foreign country is valid and binding under the laws of Minnesota his state if the validity of the foreign adoption has been verified by the granting of an IR-3 visa for the child by the United States Bureau of Citizenship and Immigration Service.  

Subd. 2.  Rule 47.02.  New Birth Record


(a)
Petition.  The adoption of a child under the laws of a foreign country is valid in Minnesota this state pursuant to Rule 30.01 48.01 and the petitioner may petition the court in petitioner’s county of residence for a decree:

(1 a)
confirming and recognizing the adoption;

(2 b)
changing the child’s legal name, if requested; and


(3 c)
authorizing the Commissioner of Health to issue a new birth record for the child pursuant to Minn. Stat. § 144.218, subd. 1.


(b)
Subd. 2.  Documents to be Submitted.  The A court shall issue a the decree described in subdivision 2(a) 1 upon receipt of the following documents:

(1 a)
a signed, sworn, and notarized petition by the adoptive parent: 



(i 1)
stating that the adoptive parent completed the adoption of the child under the laws of a foreign county;



(ii 2)
stating that the adoption is valid in this state under Rule 30.01 48.01; and



(iii 3)
requesting that the court issue a decree confirming and recognizing the adoption and authorizing the Commissioner of Health to issue a new birth record for the child

(2 b)
a copy of the child’s original birth record, if available;


(3 c)
a copy of the final adoption certificate or equivalent as issued by the foreign jurisdiction;


(4 d)
a copy of the child’s passport, including the United States visa indicating IR-3 immigration status; and


(5 e)
a certified English translation of any of the documents listed in (b) through (d) above.


Subd. 3.  Action Upon Issuance of Adoption Decree.  Upon issuing an adoption decree under this Rule, the court shall forward a copy of the adoption decree to the Commissioner of Health and the Commissioner of Human Services.  The court shall also complete and forward to the Commissioner of Health the certificate of adoption, unless another form has been specified by the Commissioner of Health.

Rule 30.02.  Adoption Under the Laws of Minnesota of a Child Born in Another Country

Subd. 1.  Agency Adoption.  An adoption of a child placed by an agency shall be commenced by the filing of a petition or other document pursuant to Rule 33 and thereafter shall proceed pursuant to Rule 28 dealing with Agency Adoptions.  

Subd. 2.  Direct Placement Adoption.  A direct placement adoption of a child born in another country shall be commenced by the filing of a petition or other document pursuant to Rule 33 and thereafter shall proceed pursuant to Rule 29 dealing with Direct Placement Adoptions.
Rule 30.03 47.03.  Post-Adoption Report


If a child is adopted by a resident of Minnesota this State under the laws of a foreign country or if a resident of Minnesota this state brings a child into the state under an IR-3 or IR-4 visa issued for the child by the Bureau of Citizenship and Immigration Services, the post-adoption reporting requirements of the country in which the child was adopted, applicable at the time of the child’s adoption, shall be given full faith and credit by the courts of Minnesota this state and apply to the adoptive placement of the child.

RULE 31 29.   NOTICE OF FINAL HEARING OR TRIAL
Rule 31.03 29.03. Content of Notice of Hearing 

A notice of hearing shall contain or have attached:

(a)
an adoption petition;

(b)
a statement setting forth the time and place of the hearing;

(c)
a statement describing the purpose of the hearing as either:


(1)
a final hearing pursuant to Rule 41 39 if it is an uncontested adoption matter; or 


(2)
a pretrial conference pursuant to Rule 43 41 if it is a contested adoption matter;

(d)
a statement explaining the right to representation pursuant to Rule 23;
(e)
a statement explaining intervention pursuant to Rule 21;

(f)
a statement explaining that if the person fails to appear at the hearing, the court may still conduct the hearing and grant the adoption pursuant to Rule 18; and 

(g)
a statement explaining that it is the responsibility of the individual to notify the court administrator of any change of address.

Rule 31.04 29.04.  Service of Notice of Hearing 

Subd. 1.  Timing.  A notice of hearing shall be served, within or without the state, at least ten (10) days before the date of a final hearing in an uncontested matter and at least thirty (30) days before the date of the hearing commencement of the trial in a contested matter.

RULE 33 31.  CONSENT TO ADOPTION

Rule 33.01 31.01.  Persons and Agencies Required to Consent 

Subd. 1.  Generally.  Written consent to an adoption is required by the following:

(a)
the child to be adopted, if the child is fourteen (14) years of age or older;

(b)
the adult to be adopted, whose consent shall be the only consent required;

(c)
a registered putative father, if pursuant to Rule 32 he has: 


(1)
been notified under the Minnesota Fathers’ Adoption Registry;


(2)
timely filed an intent to claim parental rights form; and 


(3)
timely filed a paternity action;

(d)
the child’s parents or legal guardian, except:



(1)
a parent not entitled to notice of the proceedings;



(2)
a parent who has abandoned the child or a parent who has lost custody of the child through a divorce decree or a decree of dissolution and upon whom notice has been served as required under Rule 31 29; and



(3)
a parent whose parental rights to the child have been terminated by a juvenile court order or through a decree in a prior adoption matter;

(e)
if there is no parent or legal guardian qualified to consent to the adoption, the consent shall may be given by the Commissioner of Human Services; and


(f)
the  child placing agency having authority to place the child for adoption shall have the exclusive right to consent to the adoption of such child; and

(g)
the Commissioner of Human Services when the Commissioner is the legal guardian or legal custodian of the child or agency having authority to place the child for adoption who shall have the exclusive right to consent to the adoption of such child.

Rule 33.02 31.02.  Notice of Intent to Consent to Adoption

Subd. 1.  Consent of Biological Parents.  Unless all biological parents from whom consent is required under Rule 33.01 31 are involved in making the adoptive placement and intend to consent to the adoption, a biological parent who intends to execute a consent to an adoption shall give notice to the child’s other biological parent of the intent to consent to the adoption prior to or within seventy-two (72) hours following the placement of the child if the other biological parent’s consent to the adoption is required under Rule 33.01 31.  Notice of intent to consent to adoption shall be provided to the other biological parent according to the Minnesota Rules of Civil Procedure for service of a summons and complaint.  The biological parent who receives notice shall have sixty (60) days after the placement of the child to serve upon the other biological parent either a consent pursuant to Rule 33.01 31 or a written objection to the adoption.  If the biological parent who receives notice fails to consent or to respond with a written objection to the adoption within sixty (60) days after the adoptive placement, that parent shall be deemed to have irrevocably consented to the child’s adoption.


Subd. 2.  Consent of Minors.  If an unmarried parent who consents to the adoption of a child is under eighteen (18) years of age, the consent of the minor parent’s parents or legal custodian or legal guardian, if any, also shall be required.  If either or both parents are not required to consent pursuant to Rule 33.01(d) 31.01(d), the consent of such parent shall be waived and the consent of the legal custodian or legal guardian only shall be sufficient.  If there be neither parent nor legal custodian or legal guardian qualified to give such consent, the consent may be given by the Commissioner of Human Services.  The responsible social services agency overseeing the adoption matter shall ensure that the minor parent is offered the opportunity to consult with an attorney, a member of the clergy, or a physician before consenting to adoption of the child.  The advice or opinion of the attorney, clergy member, or physician shall not be binding on the minor parent.  If the minor parent cannot afford the cost of consulting with an attorney, a member of the clergy, or a physician, the county shall bear that cost.  A parent or legal custodian or legal guardian of a minor or incapacitated person may not delegate the power to consent to adoption of a minor ward under Minn. Stat. § 524.5 to § 524.505(a).

Rule 33.04 31.04.  Timing of Consent

A consent to adoption form shall not be signed sooner than seventy-two (72) hours after the birth of a child.  The seventy-two (72) hours is computed excluding the date of the birth and including Saturdays, Sundays, and legal holidays.  A consent to adoption shall be executed by any person whose consent is required under Rule 33 31 within sixty (60) days after the child’s placement in a prospective adoptive home. 

Rule 33.05 31.05.  Failure to Execute Consent

With the exception of cases where a person receives notice under Minn. Stat. § 259.24, subd. 2a, if a biological parent whose consent is required under Rule 31 does not execute a consent by the end of the period specified in Rule 33.04 31.04, the child placing agency shall notify the court and the court shall issue an order regarding continued placement of the child.  The court shall order the local social services agency to determine whether to commence proceedings for termination of parental rights on grounds of abandonment as defined in Minn. Stat. § 260C.301, subd. 2.  The court may disregard the six-month and twelve-month requirements of Minn. Stat. § 260C.201, subd. 11, in finding abandonment if the biological parent has failed to execute a consent within the time required under Rule 33.04 31.04 and has made no effort to obtain custody of the child.

RULE 34 32.  COMMUNICATION OR CONTACT AGREEMENT
Rule 34.03 32.03.  Written Order Required

A communication or contact agreement is not legally enforceable unless the terms of the agreement are contained in a written court order entered pursuant to these rules, which shall be separate from the Findings of Fact, Conclusions of Law, Order for Judgment, and Adoption Decree issues pursuant to Rule 45.
RULE 35 33.  PETITION

Rule 35.03 33.03.  Timing

Subd. 1.  Generally.  An adoption petition shall be filed not later than twelve (12) months after a child is placed in a prospective adoptive home.  If a petition is not filed by that time, the agency that placed the child or, in a direct adoptive placement adoption, the agency that is supervising the placement, shall file with the court in the county where the prospective adoptive parent resides, or in the county where the court is reviewing progress towards adoption of a child under the guardianship or legal custody of the Commissioner of Human Services, a motion for an order and a report recommending one of the following:

(a)
that the time for filing a petition be extended because of the child’s special needs as specified under Minn. Stat. § 259.22, subd. 4,

(b)
that, based on a written plan for completing filing of the petition, including a specific timeline, to which the prospective adoptive parents have agreed, the time for filing a petition be extended long enough to complete the plan because such an extension is in the best interests of the child and additional time is needed for the child to adjust to the adoptive home; or

(c)
that the child be removed from the prospective adoptive home.

Subd. 2.  Exceptions – Step Parent and Relative Adoptions.  The timing specified in subdivision 1 does not apply to stepparent adoptions or adoptions by an individual related to the child not involving a placement as defined in Rule 2.01(o).
Rule 35.04 33.04.  Conditions for Filing Petition for Adoption of a Child; Exceptions

Subd. 2.  Exceptions.  The requirements of subdivision 1 shall not apply if:


(a)
the child is over fourteen (14) years of age;

(b)
the petitioner is an individual who is related to the child as defined in Rule 2.01(o);

(c)
the child has been lawfully placed under the laws of another state while the child and the petitioner resided in that state;

(d)
the court waives the requirement of subdivision 1 in the best interests of the child and the placement is not made by transfer of physical custody of the child from a biological parent or legal guardian to the prospective adoptive home; or

(e)
the child has been lawfully placed pursuant to an order for direct placement pursuant to Rule 29 27.

Rule 35.05 33.05.  Content

Subd. 1.  Allegations.  An adoption petition may be filed regarding one or more children, shall be verified by the petitioner upon information and belief, and shall allege:

(a)
the full name, age, and place of residence of the petitioner, except as provided in Rule 7;

(b)
if married, the date and place of marriage, and the name of any parent who will retain legal rights;

(c)
the date the petitioner acquired physical custody of the child and from what person or agency or, in the case of a stepparent adoption or adoption by an individual related to the child as defined in Rule 2.01(o), the date the petitioner began residing with the child ;

(d)
the date of birth of the child, if known, and the county, state, and country where born;

(e)
the name of the child’s parents, if known, and the legal custodian or legal guardian if there be one;

(f)
the actual name of the child, if known, and any known aliases;

(g)
the name to be given the child, if a change of name is desired;


(h)
the description and value of any real or personal property owned by the child;

(i)
the relationship of the petitioner to the child, if any;

(j)
whether the Indian Child Welfare Act does or does not apply;

(k)
the name and address of the parties identified in Rule 20; 

(l)
whether the child has been placed with petitioner for adoption by an agency and, if so, the date of the adoptive placement; and

(m)
that the petitioner desires that the relationship of parent and child be established between petitioner and the child, and that it is in the best interests of the child to be adopted by the petitioner.

Subd. 3.  Attachments.  The following shall be filed with the petition:  

(a)
the adoption study report required under Rule 38 36, except if the petitioner is a stepparent or other an individual related to the child as defined in Rule 2.01(o);

(b)
any biological parent history required under Minn. Stat. § 259.43, except if the petitioner is the child’s stepparent; and
(c)
the motion, if any, under Rule 38.04 to waive the post-placement assessment report and background check; and;
(cd)
proof of service.
Subd. 4.  Other Documents to be Filed.  The following shall be filed with the court prior to finalization of the adoption:

(a)
a certified copy of the child’s birth record;

(b)
a certified copy of the findings and order for termination of parental rights, if any;

(c)
a copy of the communication or contact agreement, if any; 

(d)
certification that the Minnesota Fathers’ Adoption Registry has been searched as required under Rule 32 30; 

(e)
the original of each consent to adoption required under Rule 33 31; and

(f)
the post-placement assessment report required under Rule 38 36.

Rule 35.07 33.07.  Amendment

Subd. 1.  Uncontested Petitions.  An adoption petition may be amended at any time prior to the conclusion of the final hearing pursuant to Rule 41 39.

Subd. 2.  Contested Petitions.

(a)
Prior to Trial.  An adoption petition may be amended at any time prior to the commencement of a trial pursuant to Rule 44 42.  The petitioner shall provide notice of the amendment to all parties at least seven (7) days prior to the commencement of the trial.  When the petition is amended, the court shall grant all other parties sufficient time to respond to the amendment. 

Rule 35.08 33.08.  Statement of Expenses

Upon the filing of an adoption petition, the agency shall file with the court a statement of expenses that have been paid or are to be paid by the prospective adoptive parent in connection with the adoption.  In a direct adoptive placement adoption, the statement of expenses shall be filed by the prospective adoptive parent.

RULE 37 35.  ADOPTION STUDY
Rule 37.06 35.06.  Filing of Adoption Study Report


Subd. 2.  Direct Adoptive Placement Adoption.  The adoption study report shall be filed with the court in support of a motion for a non-emergency preadoptive custody order pursuant to Rule 29 27, or, if the study and report are complete, in support of an emergency preplacement order pursuant to Rule 29 28.
RULE 38 36.  POST-PLACEMENT ASSESSMENT REPORT

Rule 38.01 36.01.  Timing

Subd. 1.  Generally.  Unless waived by the court pursuant to Rule 38.04 and Minn. Stat. § 259.53, the supervising agency, or if there is no such agency the local social services agency, shall conduct a post-placement assessment and file a report with the court within ninety (90) days of receipt of a copy of the adoption petition.  A post-placement assessment report is valid for twelve (12) months following its date of completion.

Rule 38.04 36.04.  Waiver by Court

The post-placement assessment report and the background check may be waived by the court pursuant to Minn. Stat. § 259.53.  A request to waive a post-placement assessment report shall be in writing and shall be filed and served with the Petition pursuant to Rule 33.03.  A request to waive a post-placement assessment report shall be decided by the court within ten (10) days of filing, unless a written objection to the waiver is filed in which case a hearing must be conducted as soon as practicable.  
RULE 41 39.  FINAL HEARING IN UNCONTESTED MATTERS

Rule 41.02 39.02.  Commencement

A final hearing relating to an uncontested adoption petition shall be held not sooner than ninety (90) days after the child is placed, unless there is a waiver pursuant to Rule 35 33, but not later than ninety (90) days after the adoption petition is filed.   If the petitioner has not requested a hearing date within sixty (60) days of the filing of the petition, the court administrator may schedule a hearing and serve notice of such hearing pursuant to Rule 31.04 29.04.

Rule 39.05.  Timing of Decision

Within fifteen (15) days of the conclusion of the final hearing in an uncontested adoption, the court shall issue findings of fact, conclusions of law, order for judgment, and adoption decree pursuant to Rule 45 43.  For good cause, the court may extend this period for an additional fifteen (15) days.

RULE 43 41.  PRETRIAL CONFERENCE IN CONTESTED MATTERS

Rule 43.02 41.02.  Purpose

The purposes of a pretrial conference shall be to:

(a)
determine whether a settlement of any or all of the issues has occurred or is possible;

(b)
determine whether all parties have been served and, if not, review the efforts that have taken place to date to serve all parties;

(c)
determine whether all parties who seek legal representation have obtained legal representation and determine that attorneys of record have filed certificates of representation with the court;

(d)
advise any child or the child’s parent or legal custodian or legal guardian who appears in court and is unrepresented of the right to representation pursuant to Rule 23;

(e)
determine whether the child shall be present and testify at trial and, if so, under what circumstances;

(f)
identify any unresolved discovery matters;

(g)
resolve any pending pretrial motions;


(h)
determine the order in which evidence will be presented pursuant to Rule 45 43;


(i)
identify and narrow issues of law and fact for trial, including identification of:



(1)
the factual allegations admitted or denied;



(2)
any stipulations to foundation and relevance of documents; and



(3)
any other stipulations, admissions, or denials;


(j)
exchange witness lists and a brief summary of each witness’ testimony;

(k)
set a deadline for the exchange of exhibits prior to trial and determine how exhibits shall be marked prior to the start of trial;

(l)
confirm the trial date and estimate the length of trial; and

(m)
determine any other relevant issues.

RULE 44 42.  TRIAL IN CONTSTED MATTERS

Rule 44.06 42.06.  Timing of Decision

Within fifteen (15) days of the conclusion of the trial in a contested matter, the court shall issue findings of fact, conclusions of law, an order for judgment, and an adoption decree pursuant to Rule 46 44.  For good cause, the court may extend this period for an additional thirty (30) days.
Rule 43.03.  Findings of Fact, Conclusions of Law, Order for Judgment, and Adoption Decree

Subd. 1.  Separate Orders For Each Child.  Although multiple children may be listed in an adoption petition, for each such child the Court shall issue a separate Findings of Fact, Conclusions of Law, Order for Judgment, and Adoption Decree.
Subd. 2 1.  Findings of Fact in a Contested Adoption Matter.  In its decision in a contested adoption matter, the court shall make findings about: 

(a)
the petitioner’s full name and date of birth;

(b)
the petitioner’s marital status;

(c)
whether petitioner has resided in Minnesota for at least one (1) year prior to filing the adoption petition or whether the residency requirement has been waived pursuant to Rule 35.01 33.01;

(d)
the date petitioner acquired physical custody of the child and from whom;

(e)
the type of placement, including whether it is an agency placement, a direct preadoptive placement, a relative placement, or some other type of placement;

(f)
whether three (3) months have passed since the date petitioner acquired physical custody of the child or whether the residency requirement has been waived pursuant to Rule 35.02 33.02;

(g)
the child’s date of birth and the child’s city, county, state, and country of birth;

(h)
whether a certified copy of the birth record of the child or of the adult to be adopted has been filed with the court;

(i)
whether the post-placement assessment report required under Rule 37 35 and the adoption study report required under Rule 37 35 have been filed with the court;

(j)
whether the child owns property and, if so, a list of such property;

(k)
whether all consents required under Rule 33 31 have been properly executed and filed with the court or whether orders for termination of parental rights have been entered;

(l)
whether all notices required under Rule 31 29 have been properly served and proof of service has been filed with the court;

(m)
whether, if applicable, a communication or contact agreement pursuant to Rule 34 32 has been properly executed and filed with the court and whether the court finds that the communication or contact agreement is in the best interests of the child;

(n)
whether a statement of expenses paid by the petitioner has been filed with the court pursuant to Rule 35.08 33.08 and whether the expenses are approved;

(o)
whether a search of the Minnesota Fathers’ Adoption Registry has been conducted and the results have been filed with the court pursuant to Rule 32 30; and

(p)
whether the social and medical history form has been completed by the biological mother and biological father and has been filed with the court.

Rule 46 44.  Post-Trial Motions

Rule 46.01 44.01.  Motion for Amended Findings


Upon motion of a party served and heard not later than the time allowed for a motion for a new trial pursuant to Rule 46.02 44.02, the court may amend its findings or make additional findings, and may amend the judgment accordingly if judgment has been entered.  The motion may be made with a motion for a new trial and may be made on the files, exhibits, and minutes of the court.  The question of the sufficiency of the evidence to support the findings may be raised on appeal regardless of whether the party raising the question has made in the district court an objection to such findings or has made a motion to amend them or a motion for judgment.

RULE 48 46.  APPEAL

Rule 48.02 46.02.  Procedure

Subd. 2.  Timing.  Any appeal shall be taken within thirty (30) days of the filing of the appealable order.  In the event of the filing and service of a proper post-trial motion under Rule  44 and 45 46, or for relief under Rule 47 if the motion is filed within the time specified in Rule 46.02, subd. 3, the provisions of Minnesota Rules of Civil Appellate Procedure Rule 104.01, subds. 2 and 3, apply, except that the time for appeal runs for all parties from the time of filing of the order disposing of the last pre-trial motion.

2004 Advisory Committee Comment – 2005 Amendment
Minnesota Statutes § 259.63 provides that adoption appeals are taken “as in other civil cases” under the Rules of Civil Appellate Procedure.  The Committee recognizes that the timing provision of Rule 48.02, subd. 2,  46.02 is a departure from the Minnesota Rules of Civil Appellate Procedure.  This departure is intended to expedite the appellate process, which the Committee deems to be in the best interests of the child.  The appeal time and procedures are governed by these rules, specifically established for adoption proceedings, and not by the more general provisions of the appellate rules.  See In Re Welfare of J.R., Jr., 655 N.W.2d 1 (Minn. 2003).
RULE 49.  VENUE
Rule 49.01.  Venue

Subd. 1.  Generally.  Except as provided in subdivision 2, venue for an adoption proceeding shall be the county of the petitioner's residence.
Subd. 2.  Child Under Guardianship of Commissioner.  Venue for the adoption of a child committed to the guardianship of the Commissioner of Human Services shall be the county with jurisdiction in the matter according to Minn. Stat. § 260C.317, subd. 3.
Rule 49.02.  Request to Transfer Venue
Upon the petitioner’s motion served and filed pursuant to Rule 15, the court having jurisdiction over the matter under Minn. Stat. § 260C.317, subd. 3, may transfer venue of an adoption proceeding involving a child under the guardianship of the Commissioner of Human Services to the county of the petitioner’s residence upon determining that: 


(a)
the Commissioner of Human Services has given consent to the petitioner’s adoption of the child or that consent is unreasonably withheld,

(b)
there is no other adoption petition for the child that has been filed or is reasonably anticipated by the Commissioner of Human Services or the Commissioner’s delegate to be filed; and 


(c)
transfer of venue is in the best interests of the child.
Rule 49.03.  Transfer of Venue Procedures
If the court grants a motion to transfer venue, the court shall do so by ordering a continuance and by forwarding to the court administrator of the appropriate court a certified copy of all papers filed, together with an order of transfer.  The transferring court also shall provide copies of the order of transfer to the Commissioner of Human Services and any agency participating in the proceedings.  The judge of the receiving court shall accept the order of the transfer and any other documents transmitted and hear the case provided, however, that the receiving court may in its discretion require the filing of a new petition prior to the hearing.  

RULE 50.  ADOPTIVE PLACEMENTS – INDIAN CHILD

Rule 50.01.  Placement Preferences
Subd. 1.  Generally.  In any adoptive placement of an Indian child, a preference shall be given, in the absence of good cause to the contrary, to a placement with:

(a)
a member of the Indian child’s extended family,
(b)
other members of the Indian child’s tribe, or 

(c)
other Indian families.

Subd. 2.  Preadoptive Placements
An Indian child accepted for preadoptive placement shall be placed in the least restrictive setting which most approximates a family and in which the child’s special needs, if any, may be met.  The child shall also be placed within reasonable proximity to his or her home, taking into account any special needs of the child.  In any preadoptive placement, a preference shall be given, in the absence of good cause to the contrary, to a placement with:

(a)
a member of the Indian child’s extended family;
(b)
a foster home licensed, approved, or specified by the Indian child’s tribe;
(c)
an Indian foster home licensed or approved by an authorized non-Indian licensing authority; or 

(d)
an institution for children approved by an Indian tribe or operated by an Indian organization which has a program suitable to meet the Indian child’s needs. 

Rule 50.02.  Tribal Resolution for Different Order of Preference; Personal Preference Considered; Anonymity in Application of Preferences
In the case of a placement under Rule 50.01, if the Indian child’s tribe establishes a different order of preference by resolution, the agency or court effecting the placement shall follow such order so long as the placement is the least restrictive setting appropriate to the particular needs of the child, as provided in Rule 50.01, subd. 2.  Where appropriate, the preference of the Indian child or parent shall be considered, provided that where a consenting parent evidences a desire for anonymity, the court or agency shall give weight to such desire in applying the preferences.

Rule 50.03.  Social and Cultural Standards Applicable
The standards to be applied in meeting the preference requirements of Rule 50 shall be the prevailing social and cultural standards of the Indian community in which the parent or extended family resides or with which the parent or extended family members maintain social and cultural ties.

Rule 50.04.  Record of Placement
A record of each placement, under State law, of an Indian child shall be maintained by the State in which the placement was made, evidencing the efforts to comply with the order of preference specified in this section.  Such record shall be made available at any time upon the request of the Secretary of the Interior or the Indian child’s tribe. 
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