STATE OF MINNESOTA
IN SUPREME COURT
C8-84-1650

Promulgation of Amendments to the
Minnesota Rules of Professional ORDER
Conduct ‘

WHEREAS, the Minnesota State Bar Association filed a petition with this court on
November 25, 1991 proposing amendments to Rules 1.6, 8.3 and 8.4 of the Minnesota Rules
of Professional Conduct, and

WHEREAS, the Supreme Court held a hearing on these amendments on March 20,
1992 and is fully advised in the premises,

NOW, THEREFORE, IT IS HEREBY ORDERED:

1. The petition of the Minnesota State Bar Association to amend Rules 1.6, 8.3 and
8.4 is granted.

2. The attached amendments to the Minnesota Rules of Professional Conduct be,
and the same hereby are, prescribed and promulgated as rules regulating attorney
discipline in the State of Minnesota.

3. The comments are included for convenience and the Supreme Court does not
approve the content of the comments.

4. These amended rules shall govern all disciplinary actions commenced on or after
June 1, 1992.

DATED: April 14, 1992

OFFICE OF BY THE COURT:
APPELLATE COURTS

APR 15 1992 an @ ’

FILED AM. Keith

Chief Justice




AMENDMENTS TO THE RULES OF PROFESSIONAL CONDUCT

Rule 1.6 Confidentiality of Information

(a)

(b)

(©)

(d)

Except when permitted under paragraph (b), a lawyer shall not knowingly:

(1) reveal a confidence or secret of a client;

(2) use a confidence or secret of a client to the disadvantage of the client;

(3) use a confidence or secret of a client for the advantage of the lawyer or a third
person, unless the client consents after consultation.

A lawyer may reveal:

(1) confidences or secrets with the consent of the client or clients affected, but only
after consultation with them;

(2) confidences or secrets when permitted under the Rules of Professional Conduct
or required by law or court order;

(3) the intention of a client to commit a crime and the information necessary to
prevent a crime;

(4) confidences and secrets necessary to rectify the consequences of a client’s
criminal or fraudulent act in the furtherance of which the lawyer’s services were used;
(5) confidences or secrets necessary to establish or collect a fee or to defend the
lawyers or employees or associates against an accusation of wrongful conduct;

6) inform the Office of rs Professional Responsibility of
knowledge of another lawyer’s violation of the Rules of Professional Conduct that
raises a substantial question as to that lawyer’s honesty, trustworthiness or fitness as
a lawyer in other respects. See Rule 8.3,

A lawyer shall exercise reasonable care to prevent employees, associates and others
whose services the lawyer utilizes from disclosing or using confidences or secrets of
a client, except that a lawyer may reveal the information allowed by paragraph (b)
through an employee.

"Confidence" refers to information protected by the attorney-client privilege under
applicable law, and "secret" refers to other information gained in the professional
relationship that the client has requested be held inviolate or the disclosure of which
would be embarrassing or would be likely to be detrimental to the client.

Comment-198991

General

Both the fiduciary relationship existing between lawyer and client and the proper
functioning of the legal system require the lawyer to preserve confidences and secrets of
one who has employed or sought to employ the lawyer. A client must feel free to discuss
whatever the client wishes with the lawyer and a lawyer must be equally free to obtain
information beyond what the client volunteers. A lawyer should be fully informed of all
the facts of the matter the lawyer is handling in order for the client to obtain the full
advantage of our legal system. It is for the lawyer in the exercise of independent

professional judgment to separate the relevant and important from the irrelevant and
unimportant.

Observance of the lawyer’s ethical obligations to hold inviolate the client’s confidences




and secrets not only facilitates the full development of facts essential to proper
representation of the client but also encourages people to seek early legal assistance.

Authorized Disclosure
The obligation to protect confidences and secrets obviously does not preclude a lawyer
from revealing information when the client consents after consultation, when necessary

to perform professional employment, when permitted by the Rules of Professional
Conduct or when required by law.

The confidentiality required under this rule should not allow a client to utilize the
lawyer’s services in committing a criminal or fraudulent act. A lawyer is permitted to
reveal the intention of a client to commit a crime and the information necessary to
prevent the crime. In addition, where the lawyer finds out, after the fact, that the
lawyer’s services were used by the client to commit a criminal or fraudulent act, the
lawyer has discretion to reveal information necessary to rectify the consequences of the
client’s crime or frand. A lawyer is not permitted, however, to disclose a client’s criminal
or fraudulent act committed prior to the client’s retention of the lawyer’s services.

Unless the client otherwise directs, a lawyer may disclose the client’s affairs to partners
or associates.

It is a matter of common knowledge that the normal operation of a law office exposes
confidential professional information to non-lawyer employees of the office, particularly
secretaries and those having access to the files; and this obligates a lawyer to exercise
care in selecting and training employees so that the sanctity of all confidences and
secrets of clients may be preserved.

If the obligation extends to two or more clients as to the same information, a lawyer
should obtain the permission of all before revealing the information.

A lawyer must always be sensitive to the client’s rights and wishes and act scrupulously in
making decisions which may involve disclosure of information obtained in the
professional relationship. Thus, in the absence of the client’s consent after consultation,
a lawyer should not associate another lawyer in handling a matter; nor, in the absence of
consent, seek counsel from another lawyer if there is a reasonable possibility that the
client’s identity or confidences or secrets would be revealed to that lawyer. Both social
amenities and professional duty should cause a lawyer to shun indiscreet conversations
concerning clients.

Unless the client otherwise directs, it is not improper for a lawyer to give limited
information from the lawyer’s files to an outside agency necessary for statistical,
bookkeeping, accounting, data processing, banking, printing, or other legitimate purposes,
provided the lawyer exercises due care in selecting the agency and warns the agency that
the information must be kept confidential.




Protecting Confidences
The attorney-client privilege is more limited than the lawyer’s ethical obligation to guard
the client’s confidences and secrets. The ethical obligation, unlike the evidentiary

privilege, exists without regard to the nature or source of information or the fact that
others share the knowledge.

A lawyer should endeavor to act in a manner which preserves the evidentiary privilege;
for example, the lawyer should avoid professional discussions in the presence of persons
to whom the privilege does not extend. A lawyer owes an obligation to advise the client

of the attorney-client privilege and timely to assert the privilege unless it is waived by the
client.

Using Confidences or Secrets

A lawyer should not use information acquired in the course of the representation of a
client to the client’s disadvantage and a lawyer should not use, except with the client’s
consent after full disclosure, such information for the lawyer’s own purposes.

Likewise, a lawyer should be diligent in efforts to prevent misuse of such information by
employees and associates.

A lawyer should exercise care to prevent disclosure of confidences and secrets of one
client to another and should accept no employment that might require such disclosure.

Former Client

The lawyer’s obligation to preserve the client’s confidences and secrets continues after
termination of the employment. Thus, a lawyer should not attempt to sell a law practice
as a going business because, among other reasons, to do so would involve disclosure of
confidences and secrets.

A lawyer should also provide for the protection of the client’s confidences and secrets
following the termination of the practice of the lawyer, whether termination is due to
death, disability or retirement. For example, a lawyer might provide for the client’s
personal papers to be returned to the client and for the lawyer’s papers to be delivered
to another lawyer or to be destroyed. In

determining the method of disposition, the client’ instructions and wishes should be a
dominant consideration.

Where "confidences" are involved. the importance of the fiduciary relationshi n
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involved,

nder ion 1 1 I NOW he di ion to reveal "secrets," not
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Rule 8.3 Reporting Professional Misconduct
(a) A lawyer having knowledge that another lawyer has committed a violation of the
Rules of Professional Conduct that raises a substantial question as to that lawyer’s
honesty, trustworthlness or fltness as a lawyer in other respects shall inform the

fi 1s Pr ional R ibili
(b) A lawyer having knowledge that a judge has committed a violation of apphcable rules
of judicial conduct that raises a substantial question as to the judge’s fitness for office
shall inform theappfepr-ia‘te—pfefessmﬂa:l—aﬂ-t-heﬂfy rd on Judicial Standar
(c) This Rule does not require disclosure of information etheﬁvi-se—pfeteeted-by that
Rule 1.6 requires or allows a lawyer to keep confidential,

Comment-198591
Self-regulation of the legal profession requires that members of the profession initiate
disciplinary investigation when they know of a violation of the Rules of Professional




Conduct. Lawyers have a similar obligation with respect to judicial misconduct. An
apparently isolated violation may indicate a pattern of misconduct that only a disciplinary
investigation can uncover. Reporting a violation is especially important where the victim
is unlikely to discover the offense.

A report about misconduct is not required where it would involve violation of Rule 1.6.
However, a lawyer should encourage a client to consent to disclosure where prosecution
would not substantially prejudice the client’s interests.

If a lawyer were obliged to report every violation of the Rules, the failure to report any
violation would itself be a professional offense. Such a requirement existed in many
jurisdictions but proved to be unenforceable. This Rule limits the reporting obligation to
those offenses that a self-regulating profession must vigorously endeavor to prevent. A
measure of judgment is, therefore, required in complying with the provisions of the Rule.
The term "substantial” refers to the seriousness of the possible offense and not the
quantum of evidence of which the lawyer is aware. A report should be made to the bar
disciplinary agency unless some other agency, such as a peer review agency, is more
appropriate in the circumstances. Similar considerations apply to the reporting of
judicial misconduct.

The duty to report professional misconduct does not apply to a lawyer retained to
represent a lawyer whose professional conduct is in question. Such a situation is
governed by the rules applicable to the client-lawyer relationship.

While a lawyer is forbidden to g_pgrt, without client consent, the serious misconduct of
another lawyer when he or she learns of that misconduct through a privileged
attorney-client communication, the lawyer may, in his or her discretion, disclose client
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Rule 8.4 Misconduct

It is professional misconduct for a lawyer to:
(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or
induce another to do so, or do so through the act of another;
(b) commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness
or fitness as a lawyer in other respects;
(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
(d) engage in conduct that is prejudicial to the administration of justice;
(e) state or imply an ability to influence improperly a government agency or official;
(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable
rules of judicial conduct or other law; e
(g) harass a person on the basis of sex, race, age, creed, religion, color, national origin,
disability, sexual preference or marital status in connection with a lawyer’s professional
activities; o

h i iscrimin rohibi federal, state or local sta or ordinance
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Many kinds of illegal conduct reflect adversely on fitness to practice law, such as
offenses involving fraud and the offense of willful failure to file an income tax return.

h&ve-ﬂe—speelﬁ&eenﬂeeﬁefﬁe-ﬁfﬂess—fef-&ﬁ»&eﬁee—ef—hw _L_ng__& Eaeh lawyer- of
eeufse—Ehe—same—es-aﬁy—ether—e&men, is personally answerable to the entire criminal law
R —BS-WE s-eivil-law-rele : but; a lawyer should

be professmnally answerable m—-&éé*ﬁen only for offenses that 1nd1cate lack of those
characteristics relevant to the practice of law. Offenses involving violence, dishonesty, or
breach of trust, or serious interference with the administration of justice are in that
category. A pattern of repeated offenses, even ones of minor significance when
considered separately, can indicate indifference to legal obligation.

Lawyers holding public office assume legal responsibilities going beyond those of other
citizens. A lawyer’s abuse of public office can suggest an inability to fulfill the
professional role of attorney. The same is true of abuse of positions of private trust such
as trustee, executor, administrator, guardian, agent and officer, director or manager of a
corporation or other orgamzatlon
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This harassment ordinarily involves the active burdening of another, rather than mere
passive failure to act properly,
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on the lawyer’s fitness as a lawyer, determined as specified in paragraph (h).
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