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STATE OF MINNESOTA

IN SUPREME COURT GFFICE OF
UK APPELLATE COUNPS
C8-84-1650
SEP 2 01995
ORDER FOR HEARING TO CONSIDER FILED

PROPOSED AMENDMENTS TO THE
RULES OF PROFESSIONAL CONDUCT

IT IS HEREBY ORDERED that a hearing be had before this Court in Courtroom 300 of the
Minnesota Supreme Court, Minnesota Judicial Center, on November 15, 1995 at 2:00 p.m., to
consider the petition of the Minnesota State Bar Association to amend the Rules of Professional
Conduct. A copy of the petition containing the proposed amendments is annexed to this order.

IT IS FURTHER ORDERED that:

1. All persons, including members of the Bench and Bar, desiring to present written statements
concerning the subject matter of this hearing, but who do not. wish to make an oral
presentation at the hearing, shall file 12 copies of such statement with Frederick Grittner,
Clerk of the Appellate Courts, 305 Judicial Center, 25 Constitution Avenue, St. Paul,
Minnesota 55155, on or before November 10, 1995 and

2. All persons desiring to make an oral presentation at the hearing shall file 12 copies of the
material to be so presented with the aforesaid Clerk together with 12 copies of a request to

make an oral presentation. Such statements and requests shall be filed on or before November
10, 1995.

Dated: September 20, 1995
BY THE COURT:

(bt

A.M. Keith
Chief Justice




No. C8-84-1650

STATE OF MINNESOTA OFFICE OF
IN SUPREME COURT ~ APPELLATE COURTS
AUG 2 5 1995

Inre:

FILED

Amendment of the Rules of
Professional Conduct

Petition of Minnesota State Bar Association

TO THE HONORABLE JUSTICES OF THE MINNESOTA SUPREME COURT:

Petitioner Minnesota State Bar Association ("MSBA") respectfully petitions this
Honorable Court to amend the Minnesota Rules of Professional Conduct ("Rules") to:

1. Modify the rules governing advertising of a legal specialty;

2. Adopt a rule permitting the sale of a law practice; and

3. Modify the aspirational rule regarding voluntary pro bono service.

In support of this Petition, MSBA would show the following:

1. Petitioner MSBA is a not-for-profit corporation of attorneys authorized to practice
before this Honorable Court and the other courts of the state.

2. This Honorable Court has the exclusive and inherent power and duty to administer
justice and to adopt rules of practice and procedure before the courts of this state and to
establish the standards for regulating the legal profession. This power has been expressly

recognized by the Legislature. See Minn. Stat. § 480.05 (1992).




3. This Honorable Court has adopted the Rules of Professional Conduct, effective
September 1, 1985, as the standard of professional responsibility for lawyers admitted to
practice in Minnesota. This Honorable Court has since amended those rules from time to
time.

Adverti t of Specializati

4. Lawyers’ advertisement of specialization has been a topic of discussion within the
bar for a number of years. In 1990 the United States Supreme Court issued its decision in
Peel v. Attorney Registration & Disciplinary Comm’n, 496 U.S. 91, 110 S. Ct. 2281 (1990),
holding that Illinois could not discipline a lawyer for truthfully advertising certification as a
specialist by a national organization despite the Illinois rule explicitly prohibiting such
advertising. Following the decision in Peel, the American Bar Association adopted an
amendment to Rule 7.4 of the ABA Model Rules of Professional Conduct. The MSBA Rules
of Professional Conduct Committee has considered these issues, beginning with a December 3,
1992, proposal of one of its members, Prof. Kenneth Kirwin, to adopt the ABA Model Rule
change. The MSBA committee, while declining to recommend adoption of certain elements to
the new ABA Model Rule, thereafter considered various alternative rule revisions, and at the
MSBA House of Delegates meeting held on January 28, 1995, the MSBA voted to recommend
the adoption of changes to the Minnesota rules. This Petition was authorized and endorsed at
that time.

5. The MSBA accordingly respectfully recommends and requests this Court to amend

Rule 7.4 of the Minnesota Rules of Professional Conduct as follows:
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7.4 COMMUNICATION OF FIELDS OF PRACTICE
(a) A lawyer may communicate the fact that the lawyer
does or does not practice in particular fields of law. A lawyer
shall not use any false, fraudulent, misleading or deceptive
statement, claim or designation in describing the lawyer's or the
lawyer's firm's practice or in indicating its nature or limitations.

(b) Except-asprovided-inthisrule; A lawyer shall not
state orimptly that the lawyer is a specialist in a field of law

unless the lawyer is currently certified or approved as a specialist

in that field by an organization that a-board-orotherentity-which
is approved by the State Board of Legal Certification. Among

(c) A lawyer shall not state that the lawyer is a certified
specialist if the lawyer's certification has terminated, or if the
statement is otherwise contrary to the terms of such certification.




Sale of a Law Practice

6. A recurring problem involving potential discipline of lawyers relates to the sale of a
law practice, usually upon the death or retirement of a lawyer. The ABA Model Rules of
Professional Conduct had no provision for dealing with these problems when they were
initially adopted. In 1990 the ABA added a Rule 1.17 and related commentary. The ABA
Model Rule 1.17 is attached to this Petition as Exhibit A for the Court’s convenience.

7. Petitioner believes it is appropriate and in the interest of the public to permit the
orderly sale of an entire law practice for various reasons, including, but not limited to,
circumstances where a lawyer dies, becomes disabled, seeks to retire from the practice of law
or seeks to relocate. The current Rules do not serve the best interests of clients or lawyers.
For example, under the current Rules, an attorney who wishes to relocate, or is appointed to
the Bench, is unable to arrange for an orderly transfer of the practice and client files. Under
the current Rules, various methods are used to effectuate a sale of a law practice, such as the
sale of only the "assets" of the practice as opposed to a sale of the files and assets. In other
instances, a new partner or shareholder becomes involved in the practice and within weeks or
months this partner or shareholder in effect buys out the other person's partnership or
corporate interest.

8. Under the proposed Rule 1.17, these arrangements would be avoided, and the
practice could be sold in an orderly manner. The proposed Rule requires the purchasing firm
or attorney to accept all active files which that attorney is qualified to handle. This specifically

includes pro bono matters and reduced fee matters. This protection is not provided under the



present system in which attorneys frequently sell only the assets, and in effect, leave the
active files and clients to fend for themselves. The Rule as proposed also protects the clients
from dramatic increases in the fee structure relating to their file for a period of one year after
the practice is sold.

9. This recommended amendment, the adoption of a new Rule 1.17, was considered
by the House of Delegates of the MSBA at its mid-year meeting on January 28, 1995, and
was approved at that time.

10. The MSBA accordingly respectfully recommends and requests this Court to amend

Rule 1 of the Rules of Professional Conduct to add a new Rule 1.17 as follows:

1 Rule 1.17 SALE OF LAW PRACTICE

2 (a) A lawyer shall not sell or buy a law practice unless:

3 1) The sell s 1t . . tefined ;

4 paragraph (c) of this Rule, to a lawyer or firm of lawyers
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9 the buying lawyer or firm of lawyers.

10 (b) The buying lawyer or firm of lawyers shall not increase
11 the fees charged to clients by reason of the sale for a period of at
12 least one year from the date of the sale. The buying lawyer or
13 firm of lawyers shall honor all existing fee agreements for at least
14 one year from the date of the sale and shall continue to

15 completion, on the same terms agreed to by the selling lawyer
16 and the client, any matters that the selling lawyer has agreed to
17 do on a pro bono publico basis or for a reduced fee.

18 . . .
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20 at least all of the currently active files except those that deal with
21 matters that the buying lawyer or firm of lawyers would not be
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11. If the foregoing amendment to Rule 1 is made, and Rule 1.17 is adopted, the

following amendments to Rules 7.2(c) & 5.4 should also be made for the sake of consistency

of the rules:

Rule 7.2 ADVERTISING AND WRITTEN COMMUNICATION

% %k K

(c) A lawyer shall not give anything of value to a person for
recommending the lawyer's services, except that a lawyer may pay the
reasonable cost of advertising or written communication permitted by
this Rule, and may pay the usual charges of a not-for-profit lawyer
referral service or other legal service organization:, and may pay for a

Rule 5.4 PROFESSIONAL INDEPENDENCE OF A LAWYER
@

% ok K

the agreed-upon purchase price.

Rule 5.6 RESTRICTIONS ON RIGHT TO PRACTICE
[No rule change proposed. An additional comment is recommended].

.7-



MSBA Committee Comment
(3] This Rule d hibi ictions it be inchuded i gt
of the sale of a law practice pursnant to Rule 1.17.
Yoluntary Pro Bono Service

12.  The legal profession has a long tradition of providing uncompensated legal
services to people who cannot afford them and expects attorneys to provide those services as
part of their conduct as members of the profession. This tradition is based in part on the
unique and exclusive role of lawyers in our justice system and the recognition that meaningful
access to our system of justice requires the assistance of a lawyer. This portion of this petition
is brought to further this tradition by establishing a specific, aspirational goal of 50 hours of
donated service per year as part of the rules of conduct governing all lawyers in the State of
Minnesota.

13.  The American Bar Association proposed amendments to the ABA Model Rules
of Professional Conduct in 1993 to modify Rule 6.1 to include a nonmandatory, aspirational
standard for pro bono legal services. The ABA model rule has formed the central foundation
for the proposal set forth in this petition. Petitioner MSBA has studied the issues relating to
model rule 6.1, and its Legal Assistance to the Disadvantaged Committee recommended to it
adoption of the rule set forth below. In early 1995, the Hennepin County Bar Association and
the Ramsey County Bar Association adopted resolutions supporting and encouraging the
MSBA to petition this Honorable Court to amend Rule 6.1. The MSBA General Assembly of

Petitioners voted in favor of a change in the rule at its June 23, 1995, meeting.




14.  There is a significant unmet need of legal services available to the
disadvantaged. The American Bar Association conducted a study in 1993 entitled
Comprehensive Legal Needs Study. This study concluded that approximately half of all low-
income households had one or more legal needs at any point in time and that nearly three-
fourths of those legal needs are not finding their way into the justice system. In 1989, a study
by the MSBA Legal Assistance to the Disadvantaged Committee entitled Family Law: A Survey
of the Unmet Need for Low-Income Legal Assistance concluded that Minnesota legal services
providers were able to provide full representation to only 27% of the persons contacting them
for assistance with family law problems. Based on this survey’s results, which the MSBA
believes to be reasonably representative or even unduly optimistic of the current situation,
nearly 10,000 individuals who are eligible are unable to obtain needed family law
representation each year. Both this Court’s Gender Fairness and Racial Bias Task Forces have
also identified the unmet need for legal services as a serious problem in Minnesota. Petitioner
MSBA is aware of efforts in Congress and elsewhere that would further curtail funding for
legal services for the disadvantaged.

15.  Despite the long history of lawyers providing pro bono legal services, petitioner
MSBA believes that an amendment of Rule 6.1 to provide a nonmandatory, aspirational goal
of 50 hours of service per year, with a clear definition of pro bono which focuses on legal
services to persons of limited means, will encourage the legal profession of Minnesota to meet
the public service expectations of the profession and provide more legal services to the
disadvantaged. Petitioner believes this will enhance the administration of justice and the
delivery of legal services for all Minnesotans.

-9-




The MSBA accordingly respectfully recommends and requests this Court to

amend Rule 6.1 of the Rules of Professional Conduct as follows:

OO0 ~IAAWV AW -

6.1 YOLUNTARY PRO BONO PUBLICO SERVICE

—A-fawyer-shouldrender public-interest fegat-service—Atawyer may

means:
A lawyer should aspire to render at least 50 hours of pro bono
publico legal services per year. In fulfilling this responsibility, the
lawyer should:

(a) provide a substantial majority of the 50 hours of legal services
without fee or expectation of fee to:

(1) persons of limited means or

(2) charitable, religious, civic, community,
governmental and educational organizations in matters
which are designed primarily to address the needs of
persons of limited means; and
(b) provide any additional services through:

(1) delivery of legal services at no fee or substantially reduced fee to
individuals, groups or organizations seeking to secure or protect the civil
rights, civil liberties or public rights, or charitable, religious, civic,
community, governmental and educational organizations in matters in
furtherance of their organizational purposes, where the payment of
standard legal fees would significantly deplete the organization’s
economic resources or would be otherwise inappropriate;

(2) delivery of legal services at a substantially reduced fee to
persons of limited means; or

(3) participation in activities for improving the law,
the legal system or the legal profession.

In addition, a lawyer should voluntarily contribute financial
support to organizations that provide legal services to persons of
limited means.

MSBA Committee Comment
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17. Without endorsing or adopting the MSBA Committee Comments, Petitioner
respectfully suggests that the Court include them in any amendments adopted pursuant to this
Petition for the reason that they are likely to be of value to lawyers facing the situations
governed by the rules.

WHEREFORE, Petitioner MSBA respectfully petitions this Court to:

1. Amend Rule 7.4 of the Minnesota Rules of Professional Conduct as set forth in
paragraph 5 above.

2. Amend Rule 1 of the Minnesota Rules of Professional Conduct to adopt a new Rule
1.17 as set forth in paragraph 10 above, and adopt the companion amendments to Rules 7.2 &

5.4 of the Minnesota Rules of Professional Conduct as set forth in paragraph 11 above.

-12-




3. Amend Rule 6.1 of the Minnesota Rules of Professional Conduct, replacing the
existing Rule 6.1, as set forth in paragraph 16 above.
Dated: August 2% 1995.
Respectfully submitted,

MINNES®>TA STATE BAR/ASSOCIATION

H /

Lewis A. Remele, Jr.
Its President i

MASLON EDELMAN BORMAN & BRAND
A Professional Limited Liability Partnership

By D»\A?M

David F. Herr (#44441)
3300 Norwest Center
90 South Seventh Street
Minneapolis, Minnesota 55402-4140
(612) 672-8350

ATTORNEYS FOR PETITIONER

-13-
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RULE 1.7 Sale of Law Practice

A lawyer or a law firm may sell or purchase a law practice, including good will,
if the following conditions are satisfied:

(a) The seller ceases to engage in the private practice of law [in the geographic
area] [in the jurisdiction] (a jurisdiction may elect either version) in which the practice has
been conducted;

(b) The practice is sold as an entirety to another lawyer or law firm;

(c) Actual written notice is given to each of the seller’s clients regarding:

(1) the proposed sale;

(2) the terms of any proposed change in the fee arrangement authorized by
paragraph (d);

(3) the client’s right to retain other counsel or to take possession of the file; and

(4) the fact that the client’s consent to the sale will be prepared if the client does
not take any action or does not otherwise object within ninety (90) days of receipt
of the notice.

If a client cannot be given notice, the representation of that client may be transferred
to the purchaser only upon entry of an order so authorizing by a court having jurisdiction.
The seller may disclose to the court in camera information relating to the representation
only to the extent necessary to obtain an order authorizing the transfer of a file.

(d) The fees charged clients shall not be increased by reason of the sale. The
purchaser may, however, refuse to undertake the representation unless the client consents
to pay the purchaser fees at a rate not exceeding the fees charged by the purchaser for
rendering substantially similar services prior to the initiation of the purchase negotiations.

Exhibit A
ABA Model Rule 1.7

A-1



: . ' OFFICE OF
Shields Legal Services, P.A. APPELLATE COURTS

ATTORNEYS AT LAW ,
NOV 13 18395
33 Tenth Avenue South #110

Hopkins, Minnesota 55343 B g a0
(612) 935-0666 Fax: 935-8956 Msﬁg;m L A

November 9, 1995

Mr. Frederick Grittner

Clerk of the Appellate Courts
305 Judicial Center

25 Constitution Avenue

St. Paul, Minnesota 55155

RE: November 15 Hearing

Dear Mr. Grittner:

Enclosed please find an original and 12 copies of the Statement of Volunteer Lawyers
Network, Ltd., in support of the MSBA petition to amend the Minnesota Rules of
Professional Conduct.

As the former chair of Volunteer Lawyers Network (formerly known as Legal Advice
Clinics), I would also like to make an oral presentation at the hearing scheduled for
November 15, 1995, at 2:00 p.m. to speak in favor of the Model Rule 6.1.

Thank you,

Timothy J. Shields, Esq.




GEFIGE OF
APEES | ATE COURTS

STATE OF MINNESOTA NOV 13 1995

IN SUPREME COURT

FILED

In Re:
The Petition of the STATEMENT OF
Minnesota State Bar Association to VOLUNTEER LAWYERS NETWORK

amend the Rules of Professional Conduct
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On behalf of the Volunteer Lawyers Network, Ltd., the undersigned
submits this statement in support of the proposed amendments to the
Minnesota Rules of Professional conduct. The undersigned is the
immediate past Chairman of the Board of Volunteer Lawyers Network.

Volunteer Lawyers Network, is one of the nation’s oldest and
largest free-standing providers of pro bono legal services. The goal
of the organization is to match indigent clients with volunteer
lawyers from the private Bar. No lawyers are paid: It is true pro bono
work, in the highest tradition of public service by legal
professionals.

In Minnesota, VLN is an affiliate of the Hennepin County Bar
Association, coordinating pro bono functions for the Bar and its 6500
member attorneys. Each year, VLN offers many varied opportunities for
lawyers to do pro bono work ranging from telephone advice and clinic
appointments, to representing clients in family and housing court

hearings and trials.




VLN’s funding comes from a variety of sources, but principally
from the private Bar, including the Bar Association, law firms,
foundations, corporations, and individual contributions. Less than
Five-Percent of VLN’s annual budget comes from the Legal Services
Corporation.

The amendment of Rule 6.1 as proposed, does nothing more than
encourage all lawyers to join the ranks of the lawyers who already
volunteer their time through VLN and other similar organizations. It
also provides the "push" needed to get some lawyers to look past their
bottom line to their moral obligation as a professional.

Member lawyers of VLN all come from the private Bar. Many of them
had concerns about placing a non-rule into the Rules. Others had
concerns about the "buy-out" provision and/or the ability for senior
partners in large firms to require associates to do their pro bono for
them. But, in the end, while perhaps not a perfect Rule, VLN'’s 40-
lawyer Board voted unanimously to support the new Rule. Why? Because,
in the final analysis, the new Rule will hopefully result in a greater
delivery of pro bono legal services to the citizens of Minnesota.
Donations to VLN should increase, and the number of volunteer lawyers
should increase. If those events actually occur, more potential
clients will be matched to lawyers. Fewer clients appear pro se, more

families get the legal help they often desperately need.

Page - 2




The Court must be aware that the best and only solution to
meeting the now unmet need of low and moderate income citizens for
legal services is the private bar. Our society could not afford, and
will not afford, to hire and pay enough lawyers through organizations
like Legal Aid to meet the needs of all those who cannot otherwise
afford a lawyer. It is the private bar, through organizations in
Minnesota like VLN, and with cooperation from the courts, that will
have to be the final solution, if a solution is ever to be reached.
The proposed Rule 6.1 will, hopefully, go along way in assisting VLN
to help lawyers to help others.

On behalf of Volunteer Lawyers Network, I urge the Court to

approve the Petition and amend Rule 6.1.

Dated: November 10, 1995 VOLUNTEER LAWYERS NETWORK, LTD.
"Timothy J.%8 eld;, Esq.

Past Chairman

Shields Legal Services, P.A.
33 Tenth Avenue South

Suite 110

Hopkins, MN. 65343

(612) 935-0666

Atty. Lic. #130916

Page - 3




Babcock L.ocher saves e NEtLson

ROBERT F. MANNELLA

Neilson & Mannella AR LR

STEPHEN J. NASH

ATTORNEYS AT LAW ﬁiﬁ%ﬁ‘ﬁ{ii?&ﬂ‘é’fs

PHONE .C -
(61 2) 4(2)1 -5151 118 EAST MAIN }(7:0 kﬁggéNgAh}kls‘lL%[[)_{iOHNSON

FAX ANOKA, MINNESOTA 55303 .
612 4213618 ERNoE ¢
OFFICE OF
APPELLATE COURTS
OCT 23 1995

October 20, 1995 FILED

Frederick Grittner

Clerk of Appellate Courts
305 Judicial Center

25 Constitution Avenue
St. Paul, MN 55155

As a member of the Minnesota Bar and in response to the request for
written statements on the proposed amendment of the Rules of
Professional Conduct presented by the Petition of the Minnesota
State Bar Association, with particular reference to the Sale of Law
practice, I wish to make the following comments.

While I am in favor of the proposed amendment, I have questions as
to its applicability to the sale of partnership interests upon the
termination of a partnership interest by reason of death,
disability or withdrawal.

Assume a Partnership Agreement, which provides that a partner may
withdraw from the partnership or will be deemed to have withdrawn
upon his death or disability. The Partnership Agreement further
provides that upon such withdrawal the withdrawing partner will be
paid a termination price which has accumulated over the duration of
the partnership. This termination price is predicated on existing
accounts receivable, work in process, equipment, and capital
acquisitions. The partner withdraws and is paid his termination
price. Will this constitute a sale of law practice?

As we presently understand the law, in such instance, the clients
of the law firm, serviced by the withdrawing partner, have a choice
of either staying with the partnership or going with the
withdrawing partner. They need to be so notified of that choice
upon a termination. We further understand that under present law
the partnership cannot impose a noncompetition or restrictive
covenant on the withdrawing partner relative to the practice. The
only recourse is to provide for some reduction in the termination
price in the event a competitive practice is established. It is
difficult to define a competitive practice as it relates to




Frederick Grittner
October 20, 1995
Page 2

existing clients or geographic areas. Will the proposed amendment
change this situation? Will the partnership now be able to
restrict the withdrawing partner's practice in time and place?
Will the partnership have the right to prevent the withdrawing
partner from soliciting existing clients? Can the law firm and the
withdrawing partner send a letter which indicates that the
withdrawing partner will not continue to service the existing
clients even if that is their choice?

Will the new amendment protect a law firm upon withdrawal of the
partner, head of a specialty department, from taking that block of
business, particularly if there is a sale and transfer of a
partnership interest involved? It would appear that if this
amendment passes, it should be applicable to the purchase of a
partnership interest by the other partners or partnership. It
should not be 1left exclusively to the sale of an independent
practice.

We believe that the proposed amendment should be modified to
include a statement that makes clear that it applies to the sale
and purchase of partnership interest by the existing partnership or
other partners within the same partnership.
Respectfully submitted,

Q;J%f’&annella

FAM:dc



ARTH LAW OFFICES
MARK ARTH

Member Bar Associations:
California, Florida & Minnesota

Address Correspondence to: [X]

[J 319 RAMSEY STREET [] 1402 3RD AVENUE WEST Xl 240 N. WASHINGTON BLVD., STE. 318
SAINT PAUL, MINNESOTA 55102 BRADENTON, FLORIDA 34205 SARASOTA, FLORIDA 34236
FAX: (612) 222-2607 FAX (941) 748-0657 FAX: (941) 957-1226
(612) 222-3761 (941) 750-6996 (941) 366-1809

November 4, 1995

Mr. Frederick Grittner ~

Clerk of the Appellate Courts C 8-34- [N OFFICE OF
305 Judicial Center APPELLATE COURTS
25 Constitution Ave

St. Paul, Minnesota 55155 NOV -6 1995

Re: Proposal of MSBA to amend Rule 7.4 of the F:ﬁi-mwgy
Minnesota Rules of Professional Conduct &:

Dear Mr. Grittner:

I have been advised that a hearing has been scheduled for
November 15, 1995 at 2:00 pm before the Minnesota Supreme Court on
a petltlon of the MSBA to amend the above rule. Since I reside in
Florida and will not be present for that hearing, I am providing 12
copies of this statement and attachments which comprise my analysis
of the MSBA'’s proposed actions.

The attached reflects the problems the MSBA has had with their
current rule and why it proposals to amend Rule 7.4 of the
Minnesota Rules of Professional Conduct.

The State Board of Legal Certification recently lodged a
complaint against me with the Office of Lawyers Professional
Responsibility. The essence of the formal complaint filed with the
Office of Lawyers Professional Responsibility is setforth in the
following comment attached to the August 3, 1994 letter of Ms.
Margaret Fuller Corneille, Director of the Minnesota Board of Legal
Certification,:

"Minnesota has no tax certification program. While Mr.
Arth may be certified by the Florida Board as a tax
attorney, Minnesota Rule of Professional Conduct 7.4(b)
provides that a "lawyer shall not state or imply that the
lawyer is a specialist in a field of law unless the
lawyer is currently certified as a specialist in that
field by a board of (sic) entity which is approved by the
State Board of Legal Certification." The Board found
that the rule contemplate (sic) the "State Board of Legal
Certification: to mean the Minnesota Board of Legal

FLORIDA BOARD CERTIFIED TAX ATTORNEY ¢ MINNESOTA LICENSED CPA




Certification and that it does not permit the attorney to
substitute some other state as the certifying entity.
The Florida Board is able to apply for status as a
certifying program in Minnesota, but it has not done so.
[emphasis added]

Though it is somewhat difficult from the above language to
decipher the exact nature of this Board’s complaint, apparently the
idea is that this particular Minnesota Board feels it is somehow
exceptionally competent and the Florida Bar is not to be trusted.
This "complaint" was dealt with effectively in the three page
opinion issued by the Office of Lawyers Professional Responsibility
(also attached hereto). If the Minnesota Board of Legal
Certification was dissatisfied with this opinion, they had the
right to appeal.

Instead of appealing, they decided to try to effect a change
in the rule. However, their NEW PROPOSED RULE I8 JUST AS DEFECTIVE
A8 THE OLD RULE. THEY STILL JUST DON’T GET IT!

I assume that everything attached hereto is superfluous since
this background information should have been supplied to the Court
by the Minnesota Board of Legal Certification since ethics require
that the Court be provided with all adverse authority directly on
point.

Please try to explain to this Board what the Office of Lawyers
Professional Responsibility was trying to tell them in the
attached.

Sincerely,

A
W@/é /4
Mark Arth

MA/ms
enclosures: as stated above
12 Copies as required
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In the Matter of the Complaintof -~ ...~  NOTICE OF INVESTIGATION
BOARD OF LEGAL CERTIFICATION i ' | ... . PURSUANT TO RULE 8(a), RULES
ATTN: MARGARET FULLER CORNEILLE, DIRECTOR © * ON LAWYERS PROFESSIONAL
One West Water Street, Suite 250 = RN RESPONSIBILITY (RLPR).

St. Paul, MN 55107 , N |

against MARK A. ARTH

319 Ramsey Street

St. Paul, MN 55102,

an Attorney at Law of the .

State of Minnesota. '

TO: BOARD OF LEGAL CERTIFICATION:

Your complaint has been received. It will be'invest‘igated, as provided by Rule 8(a),
RLPR. You will be contacted if further information is required. You will receive
written notice of the final decision. = ' '

In accordance with Rule 6(b),,‘RLPR,' your c.omplaint will be investigated by an
attorney in this Office. If you have any questions or further information, please
contact the Assistant Director named below. L

This Office can only investigate compléints of unethical conduct and take
appropriate action. We cannot represent you in any legal matter or give you legal

advice. You must retain your own attorney if you need legal advice or
representation. , - ' ‘

TO: THE ABOVE-NAMED RESPONDENT ATTORNEY OR RESPONDENT'S
COUNSEL: e

Enclosed is a copy of the complaint identified above, which is being investigated
without referral to a district ethics committee. Please: provide copies of the
following documents: your certification, the application you completed for the
certification, the criteria and/or standards used for the certification, and a
description of the qualifications of the certifying organization.

Pursuant to Rule 25, RLPR, and Rule 8.1(a)(3), Minnesota Rules of Professional

Conduct, please respond completely to the complaint in a writing mailed to the
undersigned within 14 days of this notice. S
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Thank you in advance for your cooperatxon

Dated: August_23 , 1994.

MARCIA A. JOHNSON
- DIRECTOR OF THE OFFICE OF LAWYERS

- PROFESSIONAL RESPONSIBILITY

- 520 Lafayette Road, Suite 100

St. Paul, MN 55155-4196
(612) 296-3952

Karel\ A. Rlsku
Senior Assistant Director
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CTHE SUPREM’ElCJOURT OF MINNESOTA

‘ BOARD OF LAW EXAMINERS
BOARD OF CONTINUING LEGAL EDUCATION
BOARD OF LEGAL CERTIFICATION

One West Water Street, Suite 250, S1. Paul, Minnesota 55107
(612) 297-1B00 ® FAX (612) 296-5866 » TOD (612) 282-2480

Margaret Fulles Corneia, Esq. Direcior

August 3, 1994

Ms. Marcia A. Johnson
Direator

~Lawyers Professional Responsibility Beard

520 Lafayette Road, #100
St. Paul, Minnesota 55155

Dear Ms. Johnson:

The Minnesota Board of Legal Certification has reviewed the attorney
listings from the Yellow Pages advertisements of the Minneapolis, St.
Paul and Twin Ports phone directories. The advertisements listed below

appear to violate Rule 7.4 of the Minnesota Rules of Professional
Conduct. | : ?

At its recent meeting, the Board voted to request that your office

investigate the advertisements and inform the Board as to the dutcome of
each investigation. :

Thank you for your cooperation.

Ve

ruly yours,

MINNESOTA BOARD OF LEGAL CERTIFICATION

1

MFC:sie



Minneapolis Yellow Pages - July 1993/1994

Attorney: Mark Arth :
Firm: ' ~ Arth Law Offices 4
Questicnable text in advertisement: . “Florida Board Ceriified Tax Lawyer

Minnesota has no tax certification program. While Mr. Arth may be certified by the
Florida Board as a tax attorney, Minnesota Rule of Professional Conduct 7.4 (b)
provides that “a lawyer shall not state or imply that the lawyer is a specialist in a field of
law unless the lawyer is currently certified as a specialist in that field by a board of
other entity which is approved by the State Board of Legal Certification.” The Board
found that the rule contemplate the “State Board of Legal Certification: to mean the
Minnesota Board of Legal Certification and that it does not permit the attorney to
substitute some other sate as the certifying entity. The Florida Board is able to apply
for status as a certifying program in Minnesota, but has not done so.
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ARTH LAW OFFICES
MARK ARTH

ADMITTED TO PRACTICE LAW
IN FLORIDA AND MINNESOTA

319 RAMSEY STREET : ‘ R ‘
SAINT PAUL, MINNESOTA 55102 Address Correspondence to: . SARASOTA, FLORIDA 34236

612) 222-3761 . . (813) 3661809
w((:lfzu) 2222607 Florida @  Minnesota [J FAX: (B13) 957-1226

240 N. WASHINGTON BLVD., STE. 318

September 8, 1994

Ms. Karen A. Risku

Senior Assistant Director of the Office of Lawyers
Professional Responsibility

520 Lafayette Road, Suite 100 } PRIORITY MAIL

St. Paul, MN 55155-4196 '

In re: Ms. Fuller-Coneille’s complaint about disclosure of my
Florida Board Tax Law Certification status

Dear Ms. Risku:

Enclosed you will find a copy of my Florida Certificate as a
-Board Certified Specialist in Tax Law and a copy of the application
which I submitted. The exam and criteria/standards are set forth
in the enclosed Directory of Board Certified Attorneys. Please
return the Directory.

Ms. Fuller-Corneille’s complaint appears to be that unless the
Florida Bar Association applies to her for her approval of their
certification process, I am not permitted to disclose to anyone in
Minnesota that I am a Florida Board Certified Tax Attorney.
Following that logic, I assume she would also want both the Florida
and California Bars to apply to her to obtain her approval prior to
it being disclosed to anyone in Minnesota that I am either a
Florida or California lawyer.

I had considered including a response to that position, but
will not do so since the law in this area is already crystal clear.
Enclosed in a synopsis of the U.S. Supreme Court’s June 13, 1994
unanimous opinion in Ibanez.

By copies of this letter, both the Florida Bar and the
California Bar are being advised of this "Complaint" and being
supplied with a copy of it as required by their rules. I apologize
to both organizations for any time they or their staff may have to
devote to. this matter. :

Sincerely,

Mo,

Mark Arth
MA/ms

enclosures: as stated above
cc: California Board of Bar Examiners

The Florida Bar

FLORIDA BOARD CERTIFIED TAX ATTORNEY MINNESOTA LICENSED CPA
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16 SCB 46 SUPREME COURT BULLETIN

Jtading to Howlett'’s injury. Some crew members, who might have
held positions such that their knowledge should be attributed to
the vessel, might have observed the plastic being placed under the
bags during the loading process. The court's additional theory
that the condition would have been open and obvious to the
stevedore during unloading had it been obvious to the crew may
also prove faulty, being premised on the vessel's state of affairs
during loading, not diacharge. Of course, the vessel may be

entitled to summary judgment, since there is evidence that the
plastic was visible during unloading, and since Howlett must
demonstrate that the alleged hazard would not have been obvious
to, or anticipated by, a skilled and competent stevedore at the
discharge port. Pp. 13-14.

998 F. 2d 1003, vacated and remanded.

KENNEDY, J., delivered the opinion for a unanimous Court.

LEGAL ADVERTISING, FREE SPEECH, FIRST AMENDMENT

Censoring Advertising Is Incompatible With Protection Of Speech

IBANEZ v. FLORIDA DEPARTMENT OF BUSINESS
AND PROFESSIONAL REGULATION, BOARD OF
ACCOUNTANCY

CERTIORARI TO THE DISTRICT COURT OF APPEAL OF
FLORIDA, FIRST DISTRICT

No. 93~-839. Argued April 19, 1994—Decided June 18, 1994

Petitioner Ibanez is a member of the Florida Bar; she is also a
Certified Public Accountant (CPA) licensed by respondent Florida
Board of Accountancy (Board), and 1s authorized by the Certified
Finsncial Planner Board of Standards (CFPBS), & private organi-
zation, to use the designation “Certified Financial Planner” (CFP).

-She referred to these credentials in her advertising and other.

communication with the public concerning her law practice, placing
CPA and CFP next to her name in her yellow pages listing and on
her business carda and law offices stationery. Notwithstanding the
apparent truthfulness of the communication—it is undisputed that
neither her CPA license nor her CFP authorization hae been
revoked-~the Board reprimanded her for engaging in “false, decep-
tive, and misleading” advertising. The District Court of Appeal of
Florida, First District, affirmed.

Held: The Board's decision censuring Ibanez is lncompatible with
First Amendment restraints on official action. Pp. 5-13.
(a) Ibanez' use of the CPA and CFP designations qualifies as
“commercial speech.” The State may ban such speech only if it {s
false, deceptive, or misleading. See, e.g., Zauderer v. Office of
Disciplinary Counsel of Supreme Court of Ohio, 471 U, S, 6286,
638. If it 1s not, the State can restrict it, but only upon a showing
that the restriction directly and materially advances a substantial
state interest in a manner no more extenaive than necessary to
serve that interest. See, e.g., Central Hudson Gas & Electric v.
Public Service Comm’n of N. Y, 447 U. S. 667, 684, 666. The
State’s burden is not slight: It must demonstrate that the harms
it recites are real and that its restrictions will in fact alleviate
them to a material degree, See, e.g., Edenfield v. Fane, 507 U. S,

—mt wmm+ Mensured against these standards, the order reprimand-
ing Ibanez cannot stand. Pp. 6-7.

(b} The Board asserts that Ibanez' use of the CPA designation
on her commercial communications is misleading in that it tells
the public she 1s subject to the Florida Accountancy Act end to the
Board's juriediction “when she believes and acts as though she is
not.” This position is insubstantial. Ibanez no longer contests the
Board's assertion of jurisdiction over her, and in any event, what
she “believes™ regarding the reach of the Board’s authority is not
sanctionable. See Baird v. State Bar of Arizona, 491 U. 8. 1, 6.

" Nor can the Board rest on the bare assertion that Ibanez is un-
willing to comply with its regulation; it must build ita.case on
specific evidence of noncomplisnce. It has never even tharged
Ibanez with an action out of compliance with the governing statu.
tory or regulatory standards. And as long as she holds a currently
active CPA license from the Board, it is difficult to see how con-
sumers could be misled by her truthful representation to that
effect. Pp. 7-8.

“{c) The Board’s justifications for disciplining Ibanez based on
her use of the CFP designation are not more persuasive. The
Board presents no evidence that Ibanez' use of the term “certified”
“inherently mislead{s)" by causing the public to infer state approv-
el and recognition. See Peel v. Attorney Registration and Disci-
plinary Comm'n of I, 496 U, 8, 91 (attorney’s use of designation
“Certified Civil Trial Specialist By the National Board of Trial
Advocacy” neither actually nor inherently misleading). Nor did the
Board advert to key aspects of the designation here at issue—the
nature of the suthorizing organization and the state of knowledge
of the public to whom Ibanezr’ communictions are directed—in
reaching its alternative conclusion that the CFP designation.ls
“potentially misleading.” On the bare record made in this case,
the Board has not shown that the restrictions burden no more of
Ibanez’ constitutionally protected speech than necessary. Pp. 8-13.

621 So. 2d 435, reversed and remanded.

GINSBURG, J., delivered the opinion for a unanimous Court with
respect to Part II-B, and the opinlon of the Court with respect to
Parts I, II-A, and II-C, in which BLACKMUN, STEVENS, SCALIA,
KENNEDY, SOUTER, and THOMAS, JJ., joined, O'CONNOR, J., filed an
oplinion concurring in part and dissenting in part, in which REHN-
Quist, C. J., joined.

EMPLOYEE WAGES, LABOR CODE, NATIONAL LABOR RELATIONS ACT

State Policy Is Pre-empted By Federal Law

LIVADAS v. BRADSHAW, CALIFORNIA LABOR-
COMMISSIONER

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 92-1920, Argued April 26, 1994-—Decided June 13, 1994

California law requires employera to pay all wages due immediately
upon an employee's discharge, Labor Code §201; imposes a penalty
for refusal to pay promptly, §203; and places responsibility for
enforcing these provisions on the Commissioner of Labor. Aflter
petitioner Livadas’s employer refused to pay her the wages owed
upon her discharge, but paid them a few days later, she filed a

penalty claim. The Commissioner replied with a form letter
conatruing Labor Code §229 as barring him from enforcing such
claims on behalf of individuals like Livadas, whose employment
terms and conditiona are governed by a collective-bargaining
agreement containing an arbitration clause. Livadas brought thia
action under 42 U, 8. C. §1983, alleging that the nonepforcerent
policy was pre-empted by federal law because it abridged her
rights under the National Labor Relations Act (NLRA). The
District Court granted her summary judgment, rejecting the
Commissjoner's defense that the claim was pre-empted by §301 of
the Labor-Management Relations Act, 1947 (LMRA). Although
acknowledging that the NLRA gives Livadas a right to bargain
collectively and that §1983 would supply & remedy for official
deprivation of that right, the Court of Appeals reversed, concluding
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In the Matter of the Complaint of

BOARD OF LEGAL CERTIFICATION - DETERMINATION
Attn: Margaret Fuller Corneille, Director . THAT DISCIPLINE
One West Water Street, Suite 25‘0 , -+ IS NOT WARRANTED |

St. Paul, MN 55107
against MARK A. ARTH,
an Attorney at Law of the
State of Minnesota.

LRI R I R

TO: Complainant and the Respondent Attorney Above-Named:

Based upon the entire file the Director of the Office of Lawyers Professional
Responsibility hereby determines that discipline is not warranted pursuant to Rule
8(d)(1), Rules on Lawyers Professional Responsibility. A memorandum stating the
 basis for the determination is attached.

NOTICE OF COMPLAINANT'S RIGHT TO APPEAL

If the complainant is not satisfied with this decision, an appeal may be made
by notifying the Director in a letter postmarked no later than fourteen (14) days after
the date of this notice. The letter of appeal should state the reason(s) why the
complainant disagrees with the decision. An appealed decision will be reviewed by
a designated Lawyers Professional Responsibility Board member, whose options are
limited to (1) approving this decision; (2) requiring further investigation; or (3) if it
appears that public discipline is warranted, directing that the case be submitted to a
hearing panel. This determination will generally be based upon the information
which is already contained in the file.

Dated: O oo 85 1004

MARCIA A. JOHNSON

DIRECTOR OF THE OFFICE OF LAWYERS
PROFESSIONAL RESPONSIBILITY

520 Lafayette Road, Suite 100

St. Paul, MN 55155-4196

(612) 296-3952

Kenneth L. Jor
First Assistant Director




MEMORANDUM

The Minnesota Board of Legal Certification (BLC) forwarded a copy of an
advertisement placed by respondent in the July 1993/1994 Minneapolis U.S. WEST
Direct Yellow Pages to the Director for investigation. BLC questions the following
portion of respondent’s advertisement: “Florida Board Certified Tax Lawyer.” BLC
believes that respondent’s advertisement violates Rule 7.4(b), Minnesota Rules of
Professional Conduct (MRPC), because Minnesota has no tax law certification
program and the Florida Board of Legal Specialization and Education has not
applied to the Minnesota Board for approval as a certifying program in Minnesota.

The U.S. Supreme Court has ruled that truthful lawyer advertising related to lawful
activities is entitled to First Amendment protection. In re RM]J, 455 U.S. 191 (1982).
Because truthful, relevant information may assist consumer decision making, only
false, deceptive, or misleading commercial speech may be banned. Sece.g. Zauderer
v. Office of Disciplinary Counsel of Supreme Court of Ohio, 471 U.S, 626 (1985). In
1983 the Minnesota Supreme Court held that DR 2-105(B) of the Minnesota Code of
Professional Responsibility prohibiting a lawyer from holding himself or herself out
as a specialist was unconstitutional. In re Johnson, 341 N.W.2d 282 (Minn. 1983). In
1985 the Minnesota Supreme Court promulgated Rule 7.4(b), MRPC, which -
provides that “a lawyer shall not state or imply that the lawyer is a specialist in a
field of law unless the lawyer is currently certified as a specialist in that field by a
board or other entity which is approved by the State Board of Legal Certification.”

Since Minnesota’s adoption of Rule 7.4(b), the U.S. Supreme Court has considered
state regulation of attorney advertising regarding specialist certifications. In Peel v.
Attorney Registration and Disciplinary Commission of Illinois, 110 S. Ct. 2281 (1990),
the attorney (Peel) used professional letterhead stating his name followed by the
notation “Certified Civil Trial Specialist by the National Board of Trial Advocacy”
(NBTA). DR 2-105(a)(3) of the lllinois Code of Professional Responsibility provided
that no lawyer may hold himself out as “certified” or as a “specialist” except in the
fields of admiralty, trademark and patent law. The U.S. Supreme Court held that
Peel had a First Amendment right, under the standards applicable to commercial
speech, to advertise his certification as a trial specialist by the NBTA. The U.S.
Supreme Court noted that neither the Illinois Disciplinary Commission nor the
Illinois State Supreme Court made any factual finding of actual deception or
misunderstanding, but rather concluded, as a matter of law, that Peel’s claims of
being “certified” as a “specialist” were necessarily misleading absent an official state
certification program. The Court further stated:

Even if we assume that [Peel’s] letterhead may be potentially
misleading to some consumers, that potential does not satisfy the
state’s heavy burden of justifying a categorical prohibition against the
dissemination of accurate factual information to the public.... We do
not ignore the possibility that some unscrupulous attorneys may hold
themselves out as certified specialists when there is no qualified



organization to stand behind that certification. ... To the extent that
potentially misleading statements of private certification or
specialization could confuse consumers, the state might consider
screening certifying organizations or requiring a disclaimer about the
certifying organization or the standards of specialty. (citation omitted.)
A state may not, however, completely ban statements that are not
actually or inherently misleading, such as certification as a specialist by
bona fide organizations such as NBTA.

Peel, 110 Sup. Ct. at 2293.

In addition, the U.S. Supreme Court recently reversed the Florida Board of
Accountancy's reprimand of an attorney for including her credentials as a CPA
(Certified Public Accountant) and CFP (Certified Financial Planner) in her
advertising. See Ibanez v. Florida Department of Business and Professional
Regulation, Board of Accountancy, 114'S. Ct. 2084 (1994). The Accountancy Board,

in pertinent part, argued that Ibanez' use of the CFP designation was misleading
because:

- [Alny designation using the term ‘certified’ to refer to a certifying

_organization other than the Board itself (or an organization approved
by the Board) ‘inherently mislead[s] the public into believing that state
approval and recognition exists.’

Id. at 2088.

The Court disagreed, however, and found that the Accountancy Board had not
demonstrated with sufficient specificity that any member of the public could have
been misled by Ibanez’ advertisement or that any harm could have resulted from
allowing it to reach the public’s eyes. Id. at 2086. See also Edenfield v. Fane, 113 S.
Ct. 1792 (1993) (striking down Florida ban on CPA solicitation where Board “presents
no studies that suggest personal solicitation . . . creates the dangers . . . the Board
claims to fear” nor even “anecdotal evidence . . . that validates the Board's
suppositions”) and Zauderer v. Office of Disciplinary Counsel of Supreme Court of
Ohio, 471 U. S. 626 (1985) (striking down restrictions on attorney advertising where
“State’s arguments amount to little more than unsupported assertions” without
“evidence or authority of any kind”). In doing so, the Court stated:

Given ‘the complete absence of any evidence of deception,’ the Board’s
‘concern about the possibility of deception in hypothetical cases is not *
sufficient to rebut the constitutional presumption favoring disclosure
over concealment.’ (citations omitted).

Ibanez, 114 S. Ct. at 2090.
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Here, respondent’s advertisement clearly does not represent that he is certified by
the Minnesota Board of Legal Certification. The advertisement does represent (and
BLC does not allege the representation is untruthful) that respondent is certified by
the Florida Board. The Florida Board requires that practicing lawyers meet
professional and educational requirements before they are certified as a “Board
Certified Tax Lawyer.” In addition, applicants must provide written
recommendations of five practicing lawyers. ‘

Respondent was admitted to practice law in Minnesota in 1974 and in Florida in
1989. Respondent was employed by the IRS from 1971 through 1977 and has been
engaged in the private practice of law since 1978. Respondent states that in addition
to practicing in the tax law area, he has taught courses and published articles
regarding tax law. Finally, respondent provided a copy of his certification from the
Florida Board. X

Respondent’s truthful statement that he has been certified by the Florida Board
provides potentially beneficial information to consumers of legal services (i.e. legal
consumers seeking an attorney who'is experienced and educated in tax law).
Moreover, given the number of Minnesotans who also reside in Florida, it is
entirely likely that persons in Minnesota might have a need for a tax attorney who
is also familiar with Florida tax law. There is no allegation or evidence that actual
deception or misunderstanding has occurred as a result of respondent’s
advertisement. Moreover, the possibility that the public could be misled into
believing that respondent’s tax certification was a Minnesota BLC certification is
insufficient to rebut the “presumption favoring disclosure over concealment.”
Ibanez, 114 S. Ct. at 2090. This is especially true where BLC has not approved a tax
law certification organization. Accordingly, a finding that discipline is not
warranted must be made.
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Jane L. Schoenike
Executive Director

November 9, 1995

Mr. Frederick Grittner, Clerk
Minnesota Supreme Court
25 Constitution Avenue

St. Paul, MN. 55155

Dear Mr. Grittner:

Enclosed herewith please find 12 copies of a letter of support from the Hennepin County
Bar Association for the petition of the Minnesota State Bar Association, Inre:
Amendment of the Rules of Professional Conduct, No. C8-84-1650. The HCBA may
request permission to make a brief oral statement at the hearing on November 15. I will
contact you on Monday, November 13 to ask if time may be available. We are trying to
resolve a schedule conflict for that afternoon.

If you have any questions, please call me at 340-0022.

Sincerely,

S febiaenill
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