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INTRODUCTION 
As directed by the Supreme Court, the Advisory Committee on Rules of Criminal 

Procedure has met regularly and continued to monitor and to hear and accept comments 
concerning the Rules of Criminal Procedure. The following report summarizes the issues 
considered by the committee and the recommended changes to the Criminal Rules of Procedure. 
The report nar~ative is organized by topic and the proposed amendments are organized by rule 
number. 

DISCOVERY PROVISIONS 
The committee addressed several issues relating to discovery. 

a. Exculpato~y Evidence in Misdemeanor Cases. The committee noted that the 
disclosure requirements for misdemeanor cases, which are currently located in Rule 7, do not 
include a requirement to disclose exculpatory (Brady) evidence. The comrnittee proposes 
amending Rule 7.04 to incorporate this requirement, and has patterned its proposal on the 
language cunently in the disclosure requirements for felony and gross misdemeanor cases in 
Rule 9. 

b. Expert Opinions. The committee reviewed the disclosure requirements in Rule 9 
for examinations and tests, and found that the language did not adequately address expert 
opinions that will be delivered by oral testimony in court. In those cases, the parties need to 
know the expert's qualifications, the type of analysis conducted, and a summary of the content of 
the expert's testimony. The committee proposes amending Rules 9,01, subd. 1(4), and 9.02, 
subd. l(2) to address this gap. 

c. Witness Statements. During the course of this reporting cycle, a member 
requested that the committee consider amending Rule 9 to return to reciprocal discovery 
obligations. In Rule 9.01, the prosecutor is required to disclose the "substance" of interviews 
with witnesses whereas in Rule 9.02, the defense is only required to disclose "written 
summaries" of'interviews. The difference in how these disclosure obligations are worded allows 
room for argument by the defense that the substance of a particular interview need not be 
disclosed because it bas not been summarized in written form. The committee agreed the 
disclosure requirement in Rule 9.02 should be amended to be more similar to the disclosure 
requirement in Rule 9.01. However, though there was quick agreement that the expanded 
disclosure requirement should be applicable to statements made by witnesses the defense intends 
to call at trial, the committee engaged in a lengthy debate as to whether the defense should also 
be required to disclose the substance of statements made by prosecution witnesses to defense 
counsel or a defense investigator. Proponents of the requirement argued that the defense has no 
right of surprise, and that fundamental fairness requires disclosure,. Opponents of the 
requirement argued that the information obtained fiom such interviews could implicate the 5th 
and 6th Amendments and raise impeachment issues (e.g., the interview could reveal that the 
defendant committed another crime or that the defendant has been telling different versions of 
the story), and that the requirement would chill the defense's investigation such that defense 
counsel would not interview prosecution witnesses to prevent discovery of anything h a m h l  to 
the defense's case that would then have to be disclosed. The committee proposes amending Rule 
9.02, subd. 1(3)(b) relating to disclosure of statements by persons whom the defense intends to 
call at trial, but does not propose amending the rules to require disclosure of statements made by 
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prosecution witnesses the defense does not intend to call at trial. The addition of the language 
"or persons participating in the defense" is intended to cover statements obtained by 
investigators 

d. Omnibus Witnesses. Though the rules currently require disclosure for witnesses 
who will be called at trial, there is no similar disclosure requirement for witnesses who will be 
called at the omnibus hearing for pretrial evidentiary issues. The committee proposes adding a 
subdivision to Rule 10.04 to incorporate this requirement. 

FACSIMILE FILING 
In 2006, the Minnesota Rules of Civil Procedure were amended to provide that when 

documents are filed by facsimile, the originals need not be filed, and to provide for a fax filing 
fee. The amendments to the Civil Rules created a conflict with the Minnesota Rules of Criminal 
Procedure because Rules 33.04 and 33.05, which relate to the filing of documents in criminal 
cases, reference the Civil Rules. Minn. R. Crim.. P. 33.05 requires the original to be filed 
subsequent to facsimile filing of orders, warrants, and supporting documentation. Minn. R. 
Crim. P. 3.3.04(a) repeats the requirement to file warrants and supporting documentation with the 
court but states that the papers shall be filed as provided in the Civil Rules. Because of the 
liberty interests at stake in criminal cases, and in order to deter the possibility of forgery, the 
co~nmitiee determined that in this context the rules should continue to require that the original be 
filed subsequent to a facsimile filing, and proposes amending Rules 33.04 and .33.,05 accordingly. 
The committee noted, however, the ~ l e s  will soon need to be amended to recognize electronic 
filing, but recognized in that case there will be security measures in place to address the potential 
for forgery. 

DATA ELEMENTS FOR CRIMINAL COMPLAINT 
The Minnesota Judicial Branch and CriMNet are currently engaged in eFiling and 

echarging projects, respectively, that will allow for the electronic transmission of the criminal 
complaint and juvenile delinquency petition from the prosecutor to the court To facilitate these 
projects, both entities needed to identify the required data elements of the criminal complaint and 
juvenile petition This process was completed with regard to the criminal complaint in 2005, and 
pursuant to existing Minn. R Crim P 2 03, the State Court Administrator's Office issued 
Uniform Court Practice (UCP) #l71, and published a list of administrative information that must 
be included on the complaint along with the required legal content 
(http://w.mncourts.~ov/documents/0/PublicJustice Agencvll71 V5 Changes to Criminal 
Complaint.doc) UCP #I71 clarifies that the content rather than the form and appearance of the 
criminal complaint is the critical information To conform to that result, the committee proposes 
amending Rules 2 and 17, and removing Criminal Forms 1, 3, and 6,  and Mandatory Felony and 
Gross Misdemeanor Complaint and Indictment Forms A-J 

Respectfully Submitted, 

ADVISORY COMMITTEE ON 
RULES OF CRIMINAL PROCEDURE 
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PROPOSED AMENDMENTS TO THE RULES OF CRIMINAL PROCEDURE 

The Supreme Cou~t Advisory Committee on Rules of Criminal Procedure recommends that the 
following amendments be made in the Minnesota Rules of Criminal Procedure. In the proposed 
amendments, except as otherwise indicated, deletions a.re indicated by a line &awn through the 
words and additions by a line drawn under the words. 

1. Amend Rule 2.01 as follows: 

Rule 2.01 Contents; Before Whom Made 

Subdivision 1. Contents. The complaint is a written signed statement of the 
essential facts constituting the offense charged. Except as provided in Rules 6.01, subd. 
3, 11.06. and 15.08, the facts establishing probable cause to believe that an offense has 
been committed and that the defendant committed it must be set forth in witing in the 
complaint, and may be supplemented by supporting affidavits or by swom testimonuf 
witnesses taken before the issuing iudge or iudicial officer. The complaint must 
otherwise conform to the requirements of Rule 17.02. 

Subd. 2. Before Whom Made. Except as provided in Rules 11.06 and 15.08, i-( 
W t h e  complaint must be made upon oath before a judge or judicial officer of the 
district court, administrator, or notary public. 

Subd. 3. How Made.-- . , . ,  . . ,  

&klHb&h-- 
. .  . 

** . . .  . . .  tsfiKe 
If swom testimony is taken, a note so stating 

ddrnrn be made on the face of the complaint by the issuing officer. The testimony 
W& be recorded by a reporter or recording instrument and be transcribed 
and filed. Up+ . . .  

. . --- 
Any complaint, supporting affidavits, or supplementary sworn testimony made or 

taken upon oath before the issuing judge or judicial officer pursuant to this rule may be 
made or taken by telephone, facsimile transmission, video equipment, or similar. device at 
the discretion of such judge or judicial officer. 
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Subd. 4. Probable Cause Determination. Upon the information presented. the 
judge or iudicial officer must dete~mine whether there is probable cause to believe that an 
offense has been committed and that the defendant committed it. When the offense 
allerred to have been committed is punishable by a fine only, the determination of 
probable cause may be made by the court administrator if authorized by court order. 

2. Repeat Rule 2.03: 

3. Amend the second paragraph and remove the last two paragraphs of the comments 
to Rule 2: 

By Rzrle 2 01, the coinplaii?t M m t  coi7sist o j a  iorittel~ signed statenzent ojthe 
essential facts coi?stitutiizg the oflense charged Tl~ir language i.s takenfionz FR. Grim P. 
3 IT'-.. -,. , - ,  53.02 ~ ! 0 7 ! ~  

w w w  . . 
n J . - t ' L - T h e  coican~plaint Mm othelwise conforin to the 
provtrio~~s o j  Rules 1 7 . 0 2 + 4 3  1 . , . , . , . , . ,  
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4. Amend Rule 7.04 as follows: 

Rule 7.04 Completion of Discovery 

Before the date set for the Omnibus Hearing, in felonies and gross misdemeanor 
cases, the pmsee&mprosecutor and defendant &I&& complete the discovery that is 
required by Rules 9.01 and Rde-9.02 to be made without the necessity of an order of 
cout. 

In misdemeanor cases, before a r ~ a i m e n t  or at any time before trial,w&k& 
the R r o s e c u t o r  must, on request 

-, permit the 
defendant or defense counsel to inspect the police investigatory reports without a court 
order. Upon request. the prosecutor must also disclose any material or information 
within the prosecutor's possession and control that tends to negate or reduce the guilt of 
the accused as to the offense chwged. &@+After a r ra iment  and upon request, the 
defendant or defense cou~isel a4se&&& be -provided a reproduction 
of the police investigatory reports-" Any other discovery must be by 
consent of the parties 01. by motion to the court. 

. . 
obligation to provide a + q e & & ~ ~ + & + w  

discovery after arraignment may be satisfied by any method that provides4 the 
defendant or defense counsel an exact reproduction of reports, including E-mail, 
facsimile transmission, or similar. method if that method is available to both parties. A 
reasonable charge may be made to cover the actual costs of-reproduction, &- 
can be charged i f  

(1) the defendant is represented by the public defender or an attorney working for 
a public defense co~poration under Minn. Stat. 5 61 1.216; or 

(2) -a - court determines the defendant &-be-financially unable 
to obtain counsel pema&te& Rule 5.02. w- 

5. Amend Rule 9.01, subd. l(4) as follows: 

(4) Reports of' Examinations and Tests and Other Expert Opinions. 'The 
prosecuting attorney skaU& disclose and permit defense counsel to inspect and 
reproduce any results or reports of physical or mental examinations, scientific tests, 
experiments or comparisons made in connections with the particular case. A person who 
will testify as an expert but who created no results or reports in connection with the 
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particular case must provide to the prosecutor for disclosure to defense counsel a written 
summary of the subiect matter of the expert's testimony, along with any findings, 
opinions. or conclusions the expert will give, the basis for them. and the expert's 
qualifications. The prosecuting attorney &-I&IJI> allow the defendant to have 
reasonable tests made. If a scientific test or experiment of any matter, except those 
conducted under Minnesota Statutes, chapter 169, may preclude any further tests or 
experiments, the prosecuting attorney M u  give the defendant reasonable notice and 
an opportunity to have a qualified expert observe the test or experiment. 

6. Amend Rule 9.02, subd. l(2) as follows: 

(2) Reports of Exan2iizatioi1s aizd Tests and Otlzer Expert Ouinions The 
defendant M u  disclose and permit the prosecuting attorney to inspect and 
reproduce any results or reports of physical or mental examinations, scientific tests, 
experiments and comparisons made in connections with the particular case within the 
possession or control of the defendant which the defendant intends to introduce into 
evidence at the trial or wluch were prepared by a witness whom the defendant intends to 
call at the trial when the results or reports relate to testimony of the witness A person 
who will testify as an expert but who created no results or reports in connection with the 
particular case must provide to defense counsel for disclosure to the prosecutor a written 
summaw of the subiect matter of the expert's testimony. along with any findings. 
opinions, or conclusions the expert will give. the basis for them. and the expert's 
qualifications. 

7. Amend Rule 9.02, subd. 1(.3)(b) as follows: 

(b) Statements of Defense and Prosecution Witnesses The defendant 
M& permit the prosecuting attorney to inspect and reproduce any relevant written or 
recorded statements of the persons whom the defendant intends to call as witnesses at the 
trial and also statements of prosecution witnesses obtained by the defendant, defense 
counsel, or persons participating in the defense, and which are within the possession or 
control of the defendant and &must pernlit the prosecuting attorney to inspect and 
reproduce any written summaries within the defendant's knowledge of the substance of 
any oral statements made by such witnesses to defense counsel or persons participating 
in the defense or obtained by the defendant at the direction of defense counsel The 
defendant must provide the prosecuting attorney with the substance of any oral 
statements by PeIsons whom the defendant intends to call as witnesses at the trial that 
relate to the case made to defense counsel or persons participating in the defense. This 
provision does not require disclosure of statements made by the defendant to defense 
counsel or agents of defense counsel that are protected by the attorney-client privilege or 
by state or federal constitutional guarantees 
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8. Amend paragraph 32 of the comments to Rule 9 as follows: 

Rule 9 02, subd 1 (3)(b) for disclosure of the statetneizts of defense trial witnesses 
also follows the parallel prosecution disclosure Rule 9 01, subd l(l)(a). Rule 9 02, 

subd 1(3)(6), which requires the defense to disclose statements of defetzse and 
prosecution witnesses, does not require the disclosure of a defendant's statements made 
to defetzse counsel or agents of defetzse counsel where such itqjbrtnation is protected by 
state and federal constitutional guarantees or the attorney-client privilege See Minn 
Stat. $595.02, subd I@). The provision in this rule that defense counsel and the 
defendant disclose the substance of  anv oral stater~zents obtained from persons whom the 
defendant intends to call at the trial is not intended to support a claim that i f  counsel or 
the defendant interviewed the u~itness without a third par& present that the lawver can be 
disaualified in order to testify to any discrepancy between the oral statement disclosed 
and trial testimonv, or that iftlze defendant declines to testify to atzv such discrepancv the 
witness's testitnonv should be stricken. Other solutiotzs should be sought, such as 
stipulatiizg to what the witness said that is in dispute. 

9. Insert a new subdivision 3 in Rule 10.04 as follows: 

Subd. 3. Discovery. A party intending to call witnesses at a motion hearing must 
disclose them at least three days before the hearing and must comply with Rule 9 as if the 
witnesses were to be called at the trial. 

10. Amend Rule 17.02 as follows: 

Rule 17.02 Nature and Contents 

Subd. 1. Complaint. A complaint W& be substantially in the fb~m 
prescribed by Rule 2. 

Subd. 2. Indictment. An indictment W& contain a written statement of the 
essential facts constituting the ogense charged. It be signed by the foreperson 
of the grand jury. 

Subd. 3. Indictment and Complaint. The indictment or complaint skdlgr~~ 
state for each count the citation of the statute, rule, regulation or other provision of law 
wkeb the defendant is alleged to have violated. Error in the citation 01. its omission 
sk&mm not be ground for dismissal or for reversal of a conviction if the enor 01. 

omission did not prejudice the defendant. Each count m a y 2  charge only one offense. 
Allegations made in one count may be inco~porated by reference in another count. An 
indictment or complaint may, but need not, contain counts for the digerent degrees of the 
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same offense, or for any of such degrees, or counts for lesser or other included offenses, 
or for any of such offenses The same indictment or complaint may contain counts for 
murder, and also for manslaughter, or different degrees of manslaughter. When the 
offense may have been committed by the use of different means, the indictment or 
complaint may allege in one count the means of committing the offense in the alternative, 
or that the means by which the defendant committed the offense are unknown. 

Subd. 4. Administrative Information. The indictment or complaint must also 
contain other administrative information as authorized and published by the State Court 
Administrator. 

Subd. 45. Bill of Particulars. The bill of particulars is abolished. 

11. Amend the comments to Rule 17 by adding a new fifth paragraph as follows: 

Tlze required legal co~zteizt o f  tlze co~lzplaiizt and iizdict~lzeizt is set forth iiz Miiziz. R. 
Criltz. P. 2.01. 2.02, and 17.02, and serves tlze fulzctio~z o f  irzfonlziiza tlze cotrt o f  the 
offense/s) clzarped and the facts esiablislzi~za probable cause. 111 addition to this lepal 
infon~zation. the cozrr? requires ad~nirzisirative infonnatiorz to identify tlze defendant and 
the case, as uiell as additional factual ii7forination about the defe~zdant or the status of  tlze 
defendaizt's case to fulfill tlzz cowt S statutory obligatioizs to provide szrclz irzforlnation to 
otlzer apencies. There is 120 requirement that the complaint or indictnzent be subnzitted to 
tlze court in anv particular form or forinat. Rule 17.02, subd 4 requires the State Cotirt 
Adminishator to identify and uublislz tlze ad~izilzish'ative content o f  the coiizplaint or 
indict~nent required by tlze courts. A salnple conzplai~~t/ii~dict~~ze~zt and a listina o f  the 
adlninistrative content a~proved bv tlze State Court Adnzinishator will be published on 
tlze Minnesota Judicial Branclz ujebsite. Tlzis flexibility iz~ill allow for e-filiiza o f  the 
conzplaint or ilzdictnzetzt. 
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12. Amend Rule 33.04(a) as follows: 

Rule 33.04 Filing 

(a) p w  . ,  . ,  Sear.ch war~ants and search 
warrant applications, affidavits and i n v e n t o ~ i e s ~ ~  including statements of unsuccessful 
execution, and papers required to be sewed s W h m  be filed with the court 
administrator. Papers &&must be filed as pm4ded-i" civil actions, but the originals of 
papers filed bv facsimile transmissiomi must be filed as provided in Rule 33.05,. 

13. Amend Rule 33.05 as follows: 

Rule 33.05 Facsimile Transmission 

. . . . ~ C o m p l a i n t s ,  
orders, summons, warrants, and other documentsL including orders and warrants 
authorizing the interception of communications pursuant to $&mA%&&Minnesota 
Statutes, Chapter 626A;= t t f . ' - - - . t , n d , a n m t , d m a y  be sent 
via facsimile transmission. Procedural and statutory requirements for the issuance of a 
wmant or order must be met, including the making of a record of the proceedings+&& 
. ~ facsimile order or warrant issued 
by the court !&&-haw& the same force and effect as the original for procedural and 
statutorv pumoses. h e  original order or warrant, along with any other documents; 

affidavits&& be delivered to the court administrator of the county in 
which the request or application th&k-was made. -The original of anv facsimile 
transmissions received by the court M& be promptly filed- 
C,,--. 

14. Remove forms 1-3 and G in the "Criminal Forms" section following the Rules of 
Criminal Procedure. 

15. Remove forms A-J (all forms) in the "Mandatory Felony and Gross Misdemeanor 
Complaint and Indictment Forms" section following the Rules of Criminal 
Procedure. 
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