STATE OF MINNESOTA
IN SUPREME COURT
C1-84-2137

PROMULGATION OF AMENDMENTS TO THE
MINNESOTA RULES OF CRIMINAL PROCEDURE

ORDER

WHEREAS, in its report dated December 26, 2007, the Supreme Court Advisory
Committee on the Rules of Criminal Procedure recommended certain amendments to the
Minnesota Rules of Criminal Procedure; and

WHEREAS, by order dated February 1, 2008, this Court established a March 21,
2008, deadline for submitting written comments on the proposed amendments; and

WHEREAS, the Supreme Court reviewed the proposed amendments and submitted
comments, and is fully advised in the premises,

NOW, THEREFORE, IT IS HEREBY ORDERED:

1. The attached amendments to the Minnesota Rules of Criminal Procedure are
prescribed and promulgated for the regulation and procedure of criminal
matters in the courts of the State of Minnesota.

2. The attached amendments shall govern all criminal actions commenced or
arrests made after 12 o’clock midnight July 1, 2008.

3. The inclusion of Advisory Committee comments is made for convenience and
does not reflect court approval of the comments,

4, The Advisory Committee shall continue to serve and monitor said rules and
amendments and to hear and accept comments for further changes, to be
submitted to the court from time to time.

™
DATED: May / 7 =, 2008

BY THE COURT:
OFFICE OF Vo ——
APPELLATE COURTS Russell A, Anderson
MAY 19 2008 Chief Justice
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PROPOSED AMENDMENTS TO THE RULES OF CRIMINAL PROCEDURE

In the following amendments, deletions are indicated by a line drawn through the words and
additions by a line drawn under the words.

1.

Amend Rule 2.01 as follows:
Rule 2.01 Contents; Before Whom Made

Subd. 1. Contents. The complaint is a written signed statement of the essential
facts constituting the offense charged. Except as provided in Rules 6.01, subd. 3, 11.06,
and 15.08, the facts establishing probable cause to believe that an offense has been
committed and that the defendant commitied it must be set forth in writing in the
complaint, and may be supplemented by supporting affidavits or by sworn testimony of
witnesses taken before the issuing judge or judicial officer. The complaint must
otherwise conform to the requirements of Rule 17.02.

Subd. 2. Before Whom Made. Except as provided in Rules 11.06 and 15,08, it
shallthe complaint must be made upon oath before a judge or judicial officer of the

district court, eledeordeputy-elerke-efcourt administrator, or notary public.

c-aiidavits-or-Dy-Sweri-testHnony c acen-be
: judiet - If swomn testimony is taken, a note so statin
shalimust be made on the face of the complaint by the issuing officer. The testimony
shaHmust be recorded by a reporter or recording instrument and shatimust be transcribed

and filed. Upenthe-information-presented;the-judge-orjudicial-officershall-determine
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Any complaint, supporting affidavits, or supplementary sworn testimony made or
taken upon oath before the issuing judge or judicial officer pursuant to this rule may be
made or taken by telephone, facsimile transmission, video equipment, or similar device at
the discretion of such judge or judicial officer.

Subd. 4, Probabie Cause Determination. Upon the information presented, the
judge or judicial officer must determine whether there is probable cause to believe that an
offense has been committed and that the defendant commitied it. When the offense
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alleged to have been committed is punishable by a fine only, the determination of
probable cause may be made by the court administrator if authorized by court order,

Repeal Rule 2.03:

Amend the second paragraph and remove the last two paragraphs of the comments
to Rule 2:

By Rule 2.01, the complaint shatlmust consist of a written signed statement of the
essential facts constituting the offense charged. This language is taken from F.R.Crim. P.




Amend Rule 7.04 as follows:

Rule 7.04 Completion of Discovery

Before the date set for the Omnibus Hearing, in felonies and gross misdemeanor
cases, the preseeutionprosecutor and defendant shalimust complete the discovery that is
required by Rules 9.01 and Rule-9.02 to be made without the necessity of an order of
court.

In misdemeanor cases, before arraignment or at any time before trial witheut
erder-of the-eourt the prosecuting-attorneyprosecutor must, on request-efthe-defendantor
defense—counselshall—priorto—arraignment—or—at—any—tirme before—trial, permit the
defendant or defense counsel to inspect the police investigatory reports_without a court
order. _Upon request, the prosecutor must also disclose any material or information
within the prosecutor’s possession and confrol that tends to negate or reduce the guilt of
the accused as to the offense charged. UpenAfter arraignment and upon request, the
defendant or defense counsel also-shalimust be entitled-te-receiveprovided a reproduction
of the police investigatory reports-after-the-araignment._Any other discovery must be by
consent of the parties or by motion to the court.

ThisThe obligation to provide a-reproduction-of-the-police-investigatory-reports

discovery after arraignment may be satisfied by any method that provides—te the
defendant or defense counsel an exact reproduction of suehthe reports, including E-mail,
facsimile transmission, or similar method if that method is available to both parties. A
reasonable charge may be made to cover the actual costs of reproduction, aalessNo fee
can be charged if:

(1) the defendant is represented by the public defender or an attorney working for
a public defense corporation under Minn. Stat. § 611.216; or

(2) is-detegmined-by-thea court_determines the defendant te-be-financially unable
to obtain counsel pursuant-tounder Rule 5.02. Any-eotherdiseoveryshallbe-byconsentof

Amend Rule 9.01, subd. 1(4) as follows:

(4)  Reports of Examinations and Tests_and Other Expert Opinions. The
prosecuting-attorney-shallprosecutor must disclose and permit defense counsel to inspect
and reproduce any results or reports of physical or mental examinations, scientific tests,
experiments or comparisons made in connection with the particular case. A person who
will testify as an expert but who created no results or reports in connection with the
particular case must provide to the prosecutor for disclosure to defense counsel a written

summary of the subject matter of the expert’s testimony, along with any findings,
opinions, or conclusions the expert will give, the basis for them, and the expert’s
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gualifications. The presecuting—attorney—shallprosecutor must allow the defendant to
have reasonable tests made. If a scientific test or experiment of any matter, except those

conducted under Minnesota Statutes, chapter 169, maymight preclude any further tests or

experiments, the presecuting-attorney-shallprosecutor must give the defendant reasonable
notice and an opportunity to have a qualified expert observe the test or experiment.

Amend Rule 9.02, subd. 1(2) as follows:

(2)  Reports of Examinations and Tests_and Qther Expert Opinions. The
defendant shalmust disclose and permit the presecuting-attoreyprosecutor to inspect and
reproduce any results or reports of physical or mental examinations, scientific tests,
experiments and comparisons made in connection with the particular case within the
possession or control of the defendant whiehthat the defendant intends to introduce in
evidence at the trial or whiehthat were prepared by a witness whem-the defendant intends
to call at the trial when the results or reports relate to testimony of the witness. A person
who will testify as an expert but who created no resulis or reports in connection with the
particular case must provide to defense counsel for disclosure fo the prosecutor a written
summary of the subject matter of the expert’s testimony, along with any findings,
opinions, or conclusions the expert will give, the basis for them. and the expert’s

qualifications.

Amend Rule 9.02, subd. 1{3)(b) as follows:

(b) Statements of Defense and Prosecution Witnesses. The defendant
shallmust permit the proseeuting—atterneyprosecufor to inspect and reproduce any
relevant written or recorded statements of the persons whenr-the defendant intends to call
as witnesses at the trial and also statements of prosecution witnesses obtained by the
defendant, defense counsel, or persons participating in the defense, and whichthat are
within the possession or contro] of the defendant, and shallmust permit the presecuting
atterneyprosecutor to inspect and reproduce any written summaries within the
defendant’s knowledge of the substance of any oral statements made by such witnesses
to defense counsel or persons participating in the defense or obtained by the defendant at
the direction of defense counsel._The defendant must provide the prosecuting attorney
with_the substance of any oral statements by persons the defendant intends to call as
witnesses _at the trial that relate to the case made to_defense counsel or persons
participating in the defense. This provision does not require disclosure of statements
made by the defendant to defense counsel or agents of defense counsel that are protected
by the attorney-client privilege or by state or federal constitutional guarantees.

Amend paragraph 31 of the comments to Rule 9 as follows:

Rule 9.02, subd. 1(3)(b) for disclosure of the statements of defense trial witnesses
5



10.

also follows the parallel prosecution disclosure Rule 9.01, subd. i{I){(a). Rule 9.0.,
subd. 1(3)(b), which requires the defense to disclose statements of defense and
prosecution witnesses, does not require the disclosure of a defendant’s statements made
to defense counsel or agents of defense counsel where such information is protected by
state and federal constitutional guarantees or the attorney-client privilege, See
Minnesota Statutes, section 595.02, subd. 1(b).__The provision in this rule that defense
counsel and the defendant disclose the substance of anv oral statements obtained firom
persons whom the defendant intends to call af the trial is not intended to suppaort a claim
that if counsel or the defendant interviewed the witness without a third party present that
the lawyver can be disqualified in order 1o festify to any discrepancy between the oral
statement disclosed and trial testimony, or that if the defendant declines to testify to any
such discrepancy the witness’s testimony should be stricken. Other solutions should be
sought, such as stipulating to what the witness said that is in dispute,

Insert a new subdivision 3 in Rule 10.04 as follows:

Subd. 3. Discovery. A party intending to call witnesses at a motion hearing must
disclose them at least three days before the hearing and must comply with Rule 9 as if the
witnesses were to be called at the trial.

Amend Rule 17.02 as follows:

Rule 17.02 Nature and Contents

Subd. 1. Complaint. A complaint shalimust be substantially in the form
prescribed by Rule 2.

Subd. 2. Indictment. An indictment shallmust contain a written statement of
the essential facts constituting the offense charged. It shallmust be signed by the
foreperson of the grand jury.

Subd. 3. Indictment and Complaint. The indictment or complaint shallmust
state for each count the citation of the statute, rule, regulation or other provision of law
which the defendant is alleged to have violated. Emor in the citation or its omission
shalimust not be ground for dismissal or for reversal of a conviction if the error or
omission did not prejudice the defendant. Fach count maycan charge only one offense.
Allegations made in one count may be incorporated by reference in another count. An
indictment or complaint may, but need not, contain counts for the different degrees of the
same offense, or for any of such degrees, or counts for lesser or other included offenses,
or for any of such offenses. The same indictment or complaint may contain counts for
murder, and also for manslaughter, or different degrees of manslaughter. When the
offense may have been commiited by the use of different means, the indictment or
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11.

12,

complaint may allege in one count the means of committing the offense in the alternative,
or that the means by which the defendant committed the offense are unknown.

Subd. 4. Administrative Informmation. The indictment or complaint must also

contain other administrative information as authorized and published by the State Court

Administrator.

Subd. 45, Bill of Particulars, The bill of particulars is abolished.

Amend the comments to Rule 17 by adding a new fifth paragraph as follows:

The required legal content of the complaint and indictment is set forth in Minn. R,
Crim. P. 201, 202, and 17,02 _and serves the function _of informing the cowrt of the
offense(s) charged and the facts establishing probable cause. In addition to this legal
information, the court requires administrative information to identify the defendant and
the case, as well as additional factual information about the defendant or the status of the
defendant’s case o fulfill the court’s statutory obligations to provide such information to
other agencies. There is no requirement that the complaint or indictment be submitted to
the court in any particular form or format, Rule 17.02, subd. 4 requirves the State Court
Administrator_to identify_and publish the administrative content of the complaint or
indictinent required by the courts. A sample complaint/indictment and a listing of the
administrative_content approved by the State Court Administrator will be published on
the Minnesota Judicial Branch website. _This flexibility will allow for e-filing of the
complaint or indictment.

Amend Rule 33.04(a) as follows:
Rufe 33.04 Filing

(a) Except-as-previdedinRule-0:03 -subd—9searchSearch warrants and search

warrant applications, affidavits and inventonies; — including statements of unsuccessful
execution;_~ and papers required to be served shaHmust be filed with the court
administrator. Papers shalimust be filed as provided-in civil actions, but the originals of
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13.

14.

15.

papers filed by facsimile transmission must be filed as provided in Rule 33.05.

Amend Rule 33.05 as follows:

Rule 33.05 Facsimile Transmission

Faesimile- transmission-may-be-used-for-the-sending-of all-eemplaintsComplaints,

orders, summons, warrants, and other documents_— including orders and warrants
authorizing the interception of communications pursuant to Minn—Stat—Ch-Minnesota
Statutes, Chapter 626A;— and-arrest-and-search-warranis—Al-procedural-andmay be sent
via facgimile fransmission. Procedural and statutory requirements for the issuance of a
warrant or order_must be met, including the making of a record of the proceedings;shalt
be-met, For-all-procedural-and statutory-purpesesyaA facsimile order or warrant issued
by the court shall-havehas the same force and effect as the original_for procedural and
statutory purposes. The original order or warrant, along with any other documents;
wmehadingand affidavits;-shall must be delivered to the court administrator of the county in
which the request or application therefor-was made. Asy¥The original of any facsimile
transmissions received by the court shalimust be promptly filed-as-required-by-Rule-33-04

Remove forms 1-3 and 6 in the “Criminal Forms” section following the Rules of
Criminal Procedure.

Remove forms A-J (all forms) in the “Mandatory Felony and Gross Misdemeanor
Complaint and Indictment Forms” section following the Rules of Criminal
Procedure.



