SUPREME COURT

STATE OF MINNESOTA F ' L E D

IN SUPREME COURT AUG 14 1979
# 46994

JUHN McCARiiTY
CLERK
HEARING ON PROPOSED AMENDMENTS
TO COURT RULES ON PROFESSIONAL ORDER
RESPONSIBILITY.

IT IS HEREBY ORDERED that a hearing be held before this Court
in the Supreme Court, State Capitol Building, Saint Paul, Minnesota,
on Thursday, October 4, 1979, at 1:30 p. m. on the proposed amendments
to the Court Rules on Professional Responsibility recommended by the
Lawyers Professional Responsibility Board in its petition filed
June 20, 1979, for amendment of Rules 19 and 21 and adoption of new
Rule 24,

IT IS FURTHER ORDERED that true and correct copies of the pféposed
amendments be made available upon request to persons—who have registered
their names with the Clerk of this Court for the purpose'of receiving
such copies and who have paid $.60 which is the specified fee to defray
the expense of providing the copies. The original petition may also
be examined in the office of the Clerk of the Supreme Court during regular
office hours.

IT IS FURTHER ORDERED, that advance notice of the hearing be
given by publication of this Order once in the Supreme Court edition of
FINANCE AND COMMERCE, ST. PAUL LEGAL LEDGER, BENCH AND BAR, and the
HENNEPIN LAWYER.

IT IS FURTHER ORDERED, that interested persons show cause, if any
they have, why the proposed amendments should or should not be adopted.
All persons desiring to be heard shall file briefs or petitions setting
forth their views and ghall also notify the Clerk of the Supreme Court
in writing on or before Septembe% 27, 1979, of their desire to be heard

on the proposed amendments.
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DATED: August (¢, 19?5.

BY COURT

/ f Associate Justice
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JUHN McCAKinY

HEARING ON AMENDMENTS CLERK
TO MINNESOTA CODE OF ORDER

PROFESSIONAL RESPONSIBILITY

WHEREAS on April 14, 1978, this Court issued an order requesting
interested parties to observe and monitor the application of an
amendment to the Minnesota Code of Professional Responsibility dealing

with the subject of lawyer advertisin
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, 1979, after
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which

a public hearing would be held regarding a permanent rule dealing with the

subject.

WHEREAS, the Minnesota State Bar Association has now petitioned

e amims

on March 23, 1979 by its board of governors, and said petltlon was
filed with this Court on May 8, 1979.

IT IS HEREBY ORDERED, that a hearing on the petition of the Minnesota
State Bar Association to amend the Minnesota Code of Professional Responsi-
bility ;especting lawyer advertising be held before this Court in the
SupremefCourt, State Capitol Building, Saint Paul, Minnesofa, on Thursday,
October 4, 1979, at 1:30 p. m.

IT IS FURTHER ORDERED, that true and correct copies of the petition
and proposed amendments be made available upon reqﬁest to persons who
have registered the}r names with the Clerk of the Supreme Court for the
purpose of receividé such copies and who have paid a fee of $1.20 to defray
the expense of providing the copies; The original petition may also be
:examined in thevéffice of the Clerk of the Supreme Court during regular
office hours.

IT I§ FURTHER ORDERED, that advance notice of the hearing be
given by.fublication of this order in the Supreme Court edition of
FINANCE AND COMMERCE, ST. PAUL LEGAL LEDGER, BENCH AND BAR, and the
HENNEPIN LAWYER.



IT IS FURTHER ORDERED, that interested persons show cause at
the time and place above specified for the hearing, if any . they have,
why the proposed amendments should not be adopted. All persons desiring t
be heard shall file a written statement setting forth their objections
to the Petition and shall notify thé Clerk of the Supreme Court, in writing

on or before Thursday, September 27, 1979, of their desire to be heard

on the proposed amendments.

DATED: August{sf, 1979.

BY THE COURT

Associate Justice
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STATE OF MINNESOTA
IN SUPREME COURT
NUMBER 46994

In the Matter of the Petition of
Minnesota State Bar Association,

a Minnesota Non-Profit corporation SUPPLEMENTAL STATEMENT
for adoption of Amendment to Canon OF JOHN O. MURRIN

2 of the Minnesota Code of Professional

Responsibility.

At the hearing held before the Court on October 4,
1979, on the Petition of MSBA to amend Canon 2 of the Minnesota
Code of<Professiona1 Responsibility, a leave was granted by this
Court to file with the Court a supplemental statement as to the
legal issues raised, one of which was trade name use:

I.

The MSBA asks this Court to continue the prohibition
against trade names for a period of one year to permit consideration
of the use of trade names by lawyers. I submit the MSBA and others
will be better éble to evaluate the use of trade names by lawyers if
trade names are provisionally permitted. Forﬂthis reason I request
the Court permit lawyeré to use trade names for the next twelve months
at which time all interested parties may present their findings and
positions regarding the use of trade names.

IT.

The use of trade names by lawyers would be subject to

the same restrictions placed on other permissible legal advertising




and communications géﬁ?rally. The court can make the use of
trade namé%fby léwyers subject to the same kind of registration
and filiné”?ééuirementé applicable to professional legal associa-
f£ions (§§g}?gi9‘k.08,;519 A.2]1) by including a provision like the
following in the new Erade name rule:

1. Lawyers using trade names in conducting the practice
of law must register that name with the Lawyers'
Professional Responsibility Board and shall file
annually on or before January 1, with the Board, a
report containing the following information:

(a.) The name and address of all lawyers rendering
legal services in connection with the use of
the trade name.

(b.) A statement, under oath, whether or not persons
rendering legal services in this state under
a trade name designation are licensed by this
state or otherwise authorized to render pro-
fessional services, and

(c.) Such additional information as the Board, by
rule or requlation, prescribes as appropriate
to assist it in identifying users of trade
names and to determine whether the trade name
users are complying with the provisions of the
Code of Professional Responsibility.

For filing the first of such reports a fee of $100.00
shall be submitted which shall be for the use of the
Board, and for filing each successive report the

fee shall be $25.00 which shall be for the use of the
Board.

Respectfully submitted,
~

W 0 i

;Zﬁﬁ 0. Murrinr/
rrin Metropo¥itan Legal Clinic

Enclosures to: 649 Grand Avenue
Minnesota Bar Association Saint Paul, MN 55105
Lawyers' Professional Responsibility (612) 224-1313

Board
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LAwYERS PROFESSIONAL RESPONSIBILITY BOARD
300 MID-CONTINENT BUILDING
372 ST. PETER STREET
ST. PAUL, MINNESOTA 55102

Mr. John McCarthy
Clerk of Supreme Court
State Capitol

St. Paul, Minnesota

Re:

55155

MICHAEL J. HOOVER
ADMINISTRATIVE DIRECTOR

MARILYN B. KNUDSEN
ASSISTANT ADMINISTRATIVE
DIRECTOR

RICHARD C. BAKER
STAFF ATTORNEY

612 - 296-3952

October 18, 1979

MSBA Petition on Lawyer's Advertising
Court File No. 46994

Dear Mr. McCarthy:

I enclose the original and ten co

pies of a Supplemental

Statement, as permitted by the Court on October 4, 1979.

MJH:ajs

Enclosures

cc: Mr, Kenneth F. Kirwin
Mr. John Murrin
Mr. Peter Schmitz
Mr. David Brink
Mr. Frank Claybourne
Mr. Gerald Magnuson

fo
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Very truly yours, / /

w
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Administrative Director
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In the Matter of the Petition of

Minnesota State Bar Association, SUPPLEMENTAL STATEMENT
a Minnesota Non-Profit corporation, OF
for adoption of Amendment to MICHAEL J. HOOVER

Canon 2 of the Minnesota Code of
Professional Responsibility.

m— e e s G e e e ae e e ma e G e e -

The following is submitted in response to the Court's
invitation to objectors to the Petition to file a supplemental

statement on the issues raised at oral argument on October 4,
1979.
PROPOSED AMENDMENT TO DR 2-101(A)

In its April, 1978, Order, the Court directed that
attorney advertising be monitored for a period of time, and that
further amendments to the Code of Professional Responsibility
would be considered based upon that experience. Petitioner has
recommended the adoption of additional subsections to DR 2-101(A),
as promulgated by the Court in 1978. The additional subsections
would prohibit statements 'laudatory, or comparative in nature",
or "intended or likely to appeal primarily to a lay person's
fears, greed, desires for revenge, or similar emotions."

Neither the Petition, nor the oral arguments or Supple-
mental Statement submitted by Petitioner has cited any experience
during the past year and one-half which necessitates the adoption
of these additional provisions. In my opinion, the current rule
is sufficient. Many of the statements sought to be prohibited
by the Petitioner's proposed additions can already be prevented

because such statements are also often false, fraudulent, deceptive
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or misleading, in violation of the current rule. Those which are
not, really involve questions of taste and dignity, rather than
ethics.

Whatever the constitutional merits of the proposed addi-
tions, my experience in enforcement has not convinced me of the
necessity for the additional provisions.

The statements made in this section are my personal views,
and should not be construed by the Court as representing the views
of the Lawyers Professional Responsibility Board.

DIRECT MATL COMMUNICATTION

Like those in the preceding section, my statements con-
cerning direct mail communication represent my personal views,
and should not be construed by the Court as representing the
Lawyers Professional Responsibility Board's opinion.

The Supplemental Statement of Petitioner makes clear
that it now concedes that certain forms of direct mail communi-
cation cannot be distinguished from advertisements and really

constitute direct mail advertising. The illustration contained

is a recurring example of advertising by mail. It would thus
appear that Petitioner concedes that even if the current rule is
not changed, there are certain kinds of direct mail communication
which would not violate the Code of Professional Responsibility.
The real issue which must be decided is whether solici-
tation involves an in-person, face-to-face element as a necessary
ingredient. If it does, then direct mail communication would not
violate the prohibition against solicitation, but would, instead,
like other written communications, be subject to the prohibitions
against false, fraudulent, deceptive, or misleading statements.

In contending, as it does, that a lawyer may never sug-

~gest to a specific individual that the lawyer be retained for

specific representation, I believe Petitioner goes too far. 1In




support of its contention, it cites a far-fetched, and I believe
improbable, example. Even if such a letter were sent by one or
a few lawyers, and even if there were several follow-ups to the
comnunication, the "intrusion'" or "invasion of privacy" would be
minimal. Such a communication might well be in bad taste, but
whether bad taste or minimal invasions of privacy justify a com-
plete restriction on the ability to communicate by mail is ques-
tionable constitutionally.

A prophylactic rule, such as that proposed by Petitioner,
would also restrict a lawyer from writing to a corporation or to
a municipality suggesting retention by the corporate entity of
the attorney as general counsel. Such a situation, it seems to
me, does not involve the potential for overreaching which the

hospital bedside solicitation in Ohralik v. Ohio State Bar Asso-

ciation, 436 U.S. 447, 56 L. Ed. 2d 444, 98 S.Ct. 1912 (1978),
involved. A letter can be thrown away. A person sitting at a
bedside in a hospital cannot easily be dismissed. A letter can
be considered when it is convenient for the recipient to do so.
A person at a bedside in a hospital requires immediate attention.
A letter will presumably evoke a response when it is convenient
for the person receiving it to make one. A person at a bedside
in a hospital may appear at a time when it is inconvenient for
the conversant to discuss the matter or even at a time when the
person is not competent to do so. The distinctions, it seems to
me, could go on at length.,

In my opinion, our attention should be directed to the
content of communications by mail rather than to distinguishing
between those which are permitted and those which are not per-
mitted. If it is required that all direct mail communication
refrain from using false, fraudulent, deceptive, or misleading

statements or claims, the public interest, it seems to me, will




be adequately protected and may well be served by the dissemina-
tion of information concerning available legal services.

TRADE NAMES

Again, the comments under this section are my personal
views.

I concur with Petitioner that the question of permitting
trade names requires further study. It is my personal view that
such trade names can and should be permitted. Nevertheless, I
believe that the Petitioner's suggestion that there be further
study is a proper one.

If trade names are permitted, the feared abuses could
be prevented, I believe, by requiring some form of registration,
similar to that required of professional corporations engaged in
the practice of law.

DESCRIPTION OF PRACTICE

As I have previously advised the Court in my original
statement and at the oral argument, the Lawyers Professional
Responsibility Board opposes DR 2-105, as proposed by Petitioner.

It should be noted at the outset that proposals for
amendments to the Code of Professional Responsibility involve
proposed rules, the violation of which could result in the im-
position of discipline upon a lawyer. I question whether there
is any legitimate purpose in subjecting an attorney to discipline
because he has used words to describe his practice which do not
appear on the approved list.

Petitioner submits that the real purpose of the proposed
DR 2-105 is to assist the public in finding an appropriate lawyer.
Such a purpose may be laudable, but it is not a purpose which
justifies the imposition of discipline upon a lawyer who chooses
to describe his practice in language which is not approved by the
Bar Association. The purpose of assisting the public in finding

an appropriate lawyer can just as easily be served by Bar Association




action suggesting, but not coercing, the use of "standard"
descriptions.

The Lawyers Professional Responsibility Board has, as I
have previously indicated, registered its formal opposition to
the proposed rule on the ground that it would be difficult, if
not impossible, to enforce. To suggest, as Petitioner does, that
the public and profession's interests are served by the inclusion
in the Code of Professional Responsibility of a rule of ques-
tionable enforceability is unfortunate. Nothing will undermine
the respect of the profession for the Code faster than the in-
clusion of rules of questionable enforceability, and nothing will
undermine the respect of the public for the legal profession more
than the specter of professionals who have open disdain for their
code of ethics because of its inclusion of provisions of marginal

enforceability.

Respectfully submitted,

e

on\Professiondal Conduct
Lawyers Professional Responsibility Board
300 Mid-Continent Building
372 St. Peter Street
St. Paul, Minnesota 55102
(612) 296-3952

Dated: October 18, 1979
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STATE OF MINNESOTA
IN SUPREME COURT
NUMBER 46994
In the Matter of the Petition of
Minnesota State Bar Association,
a Minnesota Nen-Prefit corporation MSBA SUPPLEMENTAL
for adeptien of Amendment to STATEMENT

Canon 2 ef the Minnesota Code
of Professional Responsibility.

At the hearing Held before this Court on October 4, 1979 on
the Petition of MSBA to amend Canon 2 of the Minnesota Code of
Professioenal Responsiﬁflity; Petitioner asked for and was granted
leave by this Court to file with the Court a supplemental statement
as to the legal Issues raised by the ebjecters to the Petition,
Mr, Kirwin; Mr; Murrin and Mr; Hoover. The issues on which the
MSBA feels additional comments are necessary are direct mail
solicitation; trade name and description of practice.

DTRECT MATL SOLICITATION

MSBA contends that a distinction should be made between direcF
mail solicitation and direct mail advertising. As to the latter,
MSBA weuld net obhject to amendments to the Lawyer's Code of Pro-
fessional Responsibility which would permit direct mail advertising.
The distinctimn; MSBA\contendS3 lies in the degree of specificity
contained in the written communication. Advertising, as permitted
by DR2-101 pursuant to the decision of the United States Supreme

Court in Bates vy State Bar of Arizona, 433 U.S. 350, 53 L.

Ed; an; Sla; 97*8& Ct; 2691 (19771; does not askany particular
person ta do business with the 1aw&er making the statement.

The very nature of advertising is that It is a public statement.
MSBA taKes the position that certain types of direct mail could
not.be censtitutionally distinguished from other forms of "print

media" advertising. It Is contemplated that such direct mail

SCHMITZ & OPHAUG
ATTORNEYS AT LAW
111 EAST FOURTH ST.

NORTHFIELD, MINN. B5057
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advertising would not be directed to specific individuals but
would be mailed to all members of a particular class and which
would contain statements, general in nature, concerning a lawyer's
availability in certain types of matters, perhaps a recitation of
his ekperience, a statement of his fees, and the like, much like
what is now being carried on in newspaper advertising by lawyers
in this state and elsewhere.

In Kentucky Bar Association v. Stuart, Ky., 568 S.W. 2nd, 933

C1978) the Bar Association sought to discipline attorneys who sent
letters to real estate agencies on their law office stationery
advising the agencies that the law firm handled allraspects of
legal work concerning real estate transactions, and would set forth,
in specific amounts, their fees for particular aspects of such
legal work. The Kentucky Court held that the letters did not
constitute "in person solicitation" but rather constituted adver-
tising and as such was constitutionally protected commercial speech.
MSBA would agree with the conclusion reached by the Kentucky Court

in that case that such communciations are advertising rather than

solicitation.

The conduct which the MSBA contends should continue to be

prohibited is the type of conduct which the United States Supreme

Court condemned in 5ﬁféiik V; OHid‘State'Bar Association, 436 U.S.
447, S6 L. Ed. 2d, 444, 98 S. Ct. 1912 (1978) whether it is donme in
person or by direct mail. The Court in Ohralik makes clear the

power of courts to regulate the practice of law even though such
regulations may involve restrictions on First Amendment rights and
privileges. Thus the Court said (56.L. Ed. 2d, 444 at p. 453):

"Expression concerning purely commerical transactions has
come within the ambit of the Amendment's protection only
recently. In rejecting the netion thHat such speech 'is
wholly outside the protection of the First Amendment,'®**

we were careful not to hold 'that it is wholly undifferen-
tiable from other forms' of speech.*** We haye not discarded
the "common-sense' distinction between speech proposing a

\
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commercial transaction, which occurs in an area tradi-
tionally subject to government regulation, and other
varieties of speech. *** To require a parity of consti-
tutional protection for commercial and noncommercial
speech alike could invite dilution, simply by a leveling
process, of the force of the Amendment's guarantee with
respect to the latter kind of speech. Rather than subject
the First Amendment to such a devitalization, we instead
have afforded commercial speech a limited measure of
protection, commensurate with its subordinate position in
the scale of First Amendment values, while allowing modes
of regulation that might be impermissible in the realm

of noncommercial expression. ‘

Moreover, 'it has never been deemed an abridgment of
freedom of speech or press to make a course of conduct
illegal merely because the conduct was in part initiated,
evidenced, or carried out by means of language, either
spoken, written, or printed'*** Numerous examples could

be cited of communications that are regulated without
offending the First Amendment, such as the exchange of
information about securities, ***, corporate proxy state-
ments, *** the exchange of price and production information
among competitors, *** and employers' threats of retaliation
for the labor activities of employees, ***, Fach of these
examples Tllustrates that the State does not lose its power
to regulate commercial activity deemed harmful to, the
public, whenever speech is a component of that activity.
Neither Virginia Pharmacy nor Bates purported to cast

doubt on the permissibility of these kinds of commercial
regulation.

In-person solicitation by a lawyer of remunerative
employment is a business transaction in which speech
is an essential But subordinate component. While this
does not remove the speech from the protection of the
First Amendment, as was held in Bates and Virginia
Pharmacy, it lowers the level of appropriate judicial
scrutiny.,"

The Court goes on to recite the evils inherent in solicitation
and the interest of the state in preventing those evils by regula-
tion: (56 L. Ed. 2d, 444 at p. 457):

"The substantive evils of solicitation have been stated
over the years in sweeping terms: stirring up litigation,
assertion of fraudulent claims, debasing the legal pro-
fession, and potential harm to the solicited client in
the ferm of overreaching, overcharging, underrepresent-
ation, and missrepresentation. The American Bar Association,
as amicus curiae, defends the rule against solicitation

SCHMITZ & OPHAUG
ATTORNEYS AT LAW
111 EAST FOURTH ST.
NORTHFIELD, MINN. 55057
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State had a-sufficient, compelling interest in preventing the evils
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primarily on three broad grounds: It is said that the
prohibitions embodied in DR 2-103(A) and 2-104(A) serve

to reduce the likelihood of overreaching and the exertion
of undue influence on lay persons, to protect the privacy
of individuals, and to avoid situations where the lawyer's
exercise of judgment on behalf of the client will be
clouded by his own pecuniary self-interest.

We need not discuss or evaluate each of these interests in
detail as appellant has conceded that the State has a
legitimate and indeed 'compelling' interest in preventing
those aspects of solicitation that involve fraud, undue
influence, intimidation, overreaching, and other forms of
'vexatious conduct'. **%* We agree that protection of the
public from these aspects of solicitation is a legitimate
and Important state interest."

The question before this Court is whether or not direct mail
solicitation has inherent in it the same or similar dangers to
in-person solicitation. In contending that it does, MSBA concedes

that there are situations, like those present in In Re Primus,

436 U.S. 412, 56 L. Ed. 2d, 417, 98 S. Ct. 1893 (1978) in which the
solicitation of employment is not for pecuniary gain. The position
of the MSBA on direct mail solicitation is limited to those
situations iIn which a lawyer solicits thebbusiness for his own
pecuniary gain. MSBA contends that in such situations, the danger
inherent in in-person solicitation are essentially present and that
the State has a compelling interest in preventing such dangers
through regulation. Tt should be noted, that in Ohralik it was
argued that even though the State has an interest in prohibiting
the '"'vexatious" conduct; that it would be necessary to prove that
the evils feared actually existed Before the lawyer could be

disciplined. The Court rejected that argument and held that the

of solicitation te justify total prohibition.
Without continued prohibition of direct mail solicitation,

we would have situations like the following:
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Dear Mrs. Jones:

I recently read in the newspaper of your husband's
unfortunate death in an airplane crash.

I am a lawyer, practicing in Minneapolis with exten-
sive experience In all types of personal injury liti-
gation including litigation arising from airplane
crashes.

I wish to advise you, that in recent years, families

of persons who died in airplane crashes have received
many awards of substantial sums resulting from 1liti-
gation against the airplane manufacturer, distributor,
and others associated with the airplane or its operation.
One thing you may not be aware of is that successful
airplane crash litigation frequently depends on early
Investigation and development of the case. If this is
not done, your rights, which may be to a substantial
amount of money, may be lost forever because the evi-
dence simply might disappear and not be available.

I urge you, at your earliest opportunity, to contact me
so that we might discuss what your rights are and deter-
mine whether or not I might Be of assistance to you in
obtaining a damage award which, in some way, would com-
pensate you for your loss.

Thank you.

Very truly yours,

Not having heard from Mrs. Jones, the lawyer then, if the
rule were amended as Mr. Kirwin suggests, would be free to write
as many follew up letters as he chose. Similarly, any other lawyery
lIcensed to practice in this state, would be permitted to solicit,
through tﬁé-mails; Mrs. Jones' potential action arising out of the
airplane crash. Because of the extremely lucrative nature of this
type of litigatinn; it is conceivable that Mrs. Jones might receivsg
one thousand or more such solicitations. The '"invasion of her
privacy" and the "vexatious" nature of these communications is
obvious. MSBA submits that the state has a compelling interest in
preventing these aspects of solicitation, and that to do so would

not be violative of the First Amendment.
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TRADE NAMES

In response to Mr. Murrin's impassioned plea for ending the

4y
)

prehibition against trade names By lawyers, MSBA would ask the

Court teo centinue the matter for a period not to exceed one year
during which time MSBA would continue to study the entire subject
of trade names and would report back to this Court within that
period with a recommendatinn}

Fnitially; it was felt by the MSBA Advertising by Lawyers
Committee that the prohiibition against trade names might not be

constitutienally permissible. However, the decision of the United

States Supreme Court in‘Ffié&mAh7vg'Rogers, 59 L. Ed. 24 100,

99 S. Ct.‘:; < “ (1979) held that the Texas law against optometry
practice under a trade name did not violate either the First or
Pourteentﬁ,Amendments; The Caurt said (59 L. Ed. 2d 100 at p.
109-110):

"In beth Virginfa Pharmacy and Bates, we were careful

to emphasize that 'some forms of commercial speech
regulation are surely permissible' **#%* For example,
restrictiens en the time, place or manner of expression
are permiesible provided that 'tRey are imposed without
reference to the content of the regulated speech, that
they serve a significant governmental interest, and that
in so doing, they leave open ample alternative channels
for communication of the information."

"***Because it relates to a particular product or service,
commerical speech iIs more objective, hence more verifiable,
than other varieties of speech. Commercial speech, be-
cause of Its importance to business profits, and because

it I's carefully calculated, is also less likely than other
forms of speech to be inhibited by proper regulation. These
attributes, the Court concluded, indicate that it is
’approE?iate te require that a commerical message appear

in such a form as is necessary to prevent its being
deceptive. They may alse make inapplicable the prohibition
against prior restraints."

The Court went on to distinguish a trade name from the speech

permitted in\viigihihfPﬁﬁ}mhtyiahd‘Bates as follows: (59 L. Ed. 24,

100 at p: 111]:

" A trade name is, however, a significantly different form

0of commercial speech from that considered in Virginia
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Pharmacy and Bates. In those cases, the State had
proscribed advertising by pharmacists and lawyers

that contained statements about the products or services
offered and their prices. These statements were self-
contained and self-explanatory. Here, we are concerned
with a form of commercial speech that has no intrinsic
meaning. A trade name conveys no information about the
price and nature of the service offered by an optometrist
until it acquires meaning over a period of time by
associations formed in the minds of the public between
the name and some standard of price or quality. Because
these ill-defined associations of trade names with price
and quality information can be manipulated by the users
of trade names, there is a significant possibility that
trade names will be used to mislead the public.”

"The possibilities for deception are numerous. The trade
name of an optometrical practice can remain unchanged
despite changes in the staff of optometrists upon whose
skill and care the public depends when it patronizes the
practice. Thus, the public may be attracted by a trade
name that reflects the reputation of an optometrist no
longer associated with the practice. A trade name frees
an optometrist from dependence on his personal reputation
to attract clients and even allows him to assume a new
trade name iIf negligence or misconduct casts a shadow over
the old one. By using different trade names at shops
under his common ownership, an optometrist can give the
public the false impression of competition among the shops.
The use of a trade name also facilitates the advertising
essential to large-scale commercial practices with numerous
branch offices, conduct the State rationally may wish to
discourage while not prohibiting commercial optometrical
practice altogether."

Clearly, the decision in Friedman relieves this Court from
the constitutional pressure to eliminate the prohibition now
contained in DRZ-102(B]. Whether or not the Court may wish to
end that prohibition because it would be a 'good thing" as
Mr. Murrin argues; is quite a different question. The MSBA
Advertising By Lawyers Committee did not specifically address
itself to the concerns eXpressed By Mr. Murrin in his statement
and argument. Tt would like that opportunity to do so and at the
same time to review the current prohibition against lawyers who
simply share office space holding themselves out as a law firm.
MSBA would be willing to conclude its study and report to this
Court no later than one (1) year from now, and ask the Court to
continue the current prohibition against the use of trade names

until the matter can be censidered further by the organized Bar

SCHMITZ & OPHAUG
ATTORNEYS AT LAW
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and then reconsidered by this Céuft.
DESCRIPTION OF PRACTICE

The MSBA position on DR2-105 relating to a lawyer's descrip-
tion of his practice, was essentially developed by David C. Brink,
immediate past president of MSBA, and chairman of the ABA Committee
on Specialization. The response to the arguments of Mr. Kirwin
and Mr. Hoover on behalf of the Lawyer's Professional Responsibility
Board was essentially formulated by Mr. Brink.

The principal objection raised to the Bar Association proposal
on DR2-105 is based on the fact that it contains a list of specific
designated categories of law practice. The ABA's Proposals A
and B on Lawyer's Advertising both contain the requirement of
such a 1list, without supplying any specific 1list, and both were
subjected to, and passed, rigorous scrutiny on grounds of the First

Amendment, the anti-trust laws and FTC Rules by Counsel for the

ABA and consumer groups. The present MSBA proposal is derived from

A and B, by the ABA Standing Committee on Specialization. Through
out the Hearings; open discussions and written comments on Dis-
cussion Draft IT from Courts, lawyers, consumerists and other
Informed spoKesman for the public, it was generally conceded that
Discussion Draft IT hHad cured any lingering doubts as to whether
ABA Proposals A and B had satisfied constitutional, anti-trust
and FTC Qﬁjectimns{ This conclusion was reached because Discussion
Draft IT proposed definite and comprehensive categories of law
practice and because it introduced flekibility with regard to those
categories contained in ABA Proposals A and B.

FleXiﬁilfty~in a lawyer's use of the categories was added by
Discussion Draft IT and the present Bar Association Proposal in
three waysﬁr Pirst; new categories of law practice can be added

wheneyer needed., Second, lawyers are permitted to add qualifiers

SCHMITZ & OPHAUG
ATTORNEYS AT LAW
111 EAST FOURTH ST.

NORTHFIELD, MINN. 58057
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to explain or 1imit their advertising of their general field of
practice. Third, whenever eXisting categories do not adequately
describe a lawyer's individual practice, the lawyer may, without
violation of the rule, use appropriate words to describe his or he
actual practice. THhese elements of fleXiEility clearly meet const
tutional and other requirements.

The Bar Association believes that the arguments made by Kirwi
and Hoover ignore the interest of the public and the bulk of lawye
and focus on making the job of enforcement easier. We strongly
suspect that it is easier to gauge whether a lawyer actually
practices in the standard field than to determine case-by-case
whether the varying descriptions lawyers have to create for them-
selves may not be false or misleading as relating to that lawyer's
practice.

The real purpose of DR2-105 as proposed by MSBA is to assist
the public in finding an appropriate lawyer. That clearly was the
touchstone of the analysis in Bates. An incidental benefit to
lawyers is tHat description of the usual fields is made easy and
lawyers are less likely inadvertently to mislead the public by

describing the standard practice in what appears to be a unique wa

V.

Because of the provisions for flekibility, the essence of MSBA's

proposal on DRZ-105 is to'ehcbﬁfage lawyers to use standard cate-
gories without harming any lawyers engaged in a non-standard pract
When standard categories fit, a number of benefits are conferred
on the public and the profession.

First; a process of public education is begun by which standa
names for the common fields of law practice become instantly recog
nizable te the public. These ultimately should gain much more
recognition-value than the more difficult names of medical disease
remedies and’speCialties; wﬁicﬁ; notwithstanding the language
difficultles of Latin and Greek routes or the use of names of famo

physicians and commen medical terms, are already commonly recogniz

ice
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by the public. Leaving every lawyer to describe his or her own
practice in his or her own way defeats the present opportunity

of our profession to establish at least an equal degree of recog-
nition and standardization.

Second, the use of standard names makes possible listing of
lawyers by kinds of practice in yellow pages, official legal direc
tories or directories published by organizations devoted to labor,
a trade or business or consumer interests. If all lawyers who in
fact offer a similar service and background devise their own
differing names, no such listing is possible, and the public loses
that opportunity to find, compare and choose a lawyer on the basis
of otherwise meaningful criteria such as fees, location, language
or availability. Even individual lawyer's ads become hard to
compare and evaluate;

Third, because there are actually basic standard kinds of

legal service and practice, the opportunity for willful or

accidental misleading of the public is greatly increased when unique

descriptions of that practice are used in lawyer advertising. The
public is assisted when what is common to the practice of many
lawyers is emphasized rather than what appears to be different.
Language used to describe a lawyer's practice intentionally or
unintentionally may make it appear that that lawyer uniquely is
qualified to serve the needs of the individual client, when in
fact, many lawyers can do so. Whether the objectors now perceive
it, we think the unique description of standard services raises
more problems for persons charged with the enforcement of the

disciplinary rules under the "false, or misleading" test than

does the question whether a lawyer in fact engages in a well-undert

It has been suggested that the necessarily vague and subjectiy

"false and misleading" tests offer the Board of Professional

re
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Responsibility more protection because, if the argument is reduced
to its essence, no one can suggest that the Board made a mistake
since no one is sure what the test means as applies to the facts
of a given case; That puts the emphasis on cases involving
camparatively few violators and on the convenience of the Board and
its Directorsé; I't ignores the interest of the great mass of lawyer
who would prefer to know they are doing the right thing, who can
read ruiés and‘understand them, and who, if they have a more
objective tesf to follow} will never be summoned before the Board.

We submit that MSBA proposals on DR2-105 serves a much greater
utility to the public and to the great mass of the well intentioned
lawyers to justify it despite somewhat greater length and surface
complekitya

Resp fully gubmitted,

ete . Sch
Chai¥? L
MSBA isi by Lawyers Committee
111 East Fourth Street
P.0. Box 237
Northfield, Minnesota 55057
Telephone: (507) 645-9541

(612) 336-1831




TO: SUPREME COURT OF THE STATE OF MINNESOTA

FROM: JOHN O. MURRIN
MURRIN METROPOLITAN LEGAL CLINIC

RE: CODE OF PROFESSIONAL RESPONSIBILITY PROPOSED RULE CHANGES

SOURCE: CALIFORNIA BUSINESS AND PROFESSIONAL CODE §6076 et seq.
AS AMENDED JANUARY 1, 1979

October 3, 1979

DR 2-101 Publicity

(A) A lawyer shall not, on behalf of himself, his partner, associate
or any other lawyer affiliated with him or his firm, use or
participate in the use of any form of public "communication"
whether it be in the form of an announcement, notice, advertise-
ment, trade name, letterhead or other means, which shall:

(1) Contain any untrue statement; or

(2) Contain any matter, or present or arrange any matter in
a manner or format, which is false, deceptive, or which
tends to confuse, deceive or mislead the public: or

(3) Omit to state any fact necessary to make the statements
made, in the light of the circumstnaces under which they
are made, not misleading to the public; or

(4) Be transmitted in any manner which involves intrusion,

coercion, duress, compulsion, intimidation, threats or
vexatious or harassing conduct.

DR 2-102 Professional Notices, Letterheads, Offices and Law Lists

A lawyer or law firm shall not be prohibited from issuing a public
communication in the form of an announcement, notice, advertisement,
trade name, letterhead, professional card, office sign, telephone
directly listing or in any other form as long as it is not inconsistent
with this code of professional responsibility and DR 2-101.

DR 2-105 Description of Practice

(A) 2 lawyer shall not hold himself out publicly as a specialist
or as limiting his practice, except as follows:




(1)

(2)

A lawyer admitted to practice before the United States

Patent Office may use the designation "Patents", "Patent
Attorney", "Patent Lawyer", or any combination of those

terms, in any public communication. 2 lawyer engaged in

the trademark practice may use the designation "Trademarks",
"Trademark Attorney", or "Trademark Lawyer", or any
combination of those terms in any public communication; and

a lawyer engaged in the admiralty practice may use the
designation "Admiralty", "Proctor in Admiralty", or "Admiralty

Lawyer", or any combination of those terms in any public
communication.

A lawyer who is recognized under a certification, self-
designation or other regqulated plan of specialization in

a particular field of law or law practice by the Minnesota
Supreme Court or anybody to which it may delegate its
authority from time to time, may hold himself out as such,
but only in accordance with such plan; law firms may

disclose publicly only such recognition of individual members.
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LEONARD E.LINDQUIST
NORMAN L. NEWHALL
LAURESS V. ACKMAN
GERALD E. MAGNUSON
EDWARD M. GLENNON
MELVIN {. ORENSTEIN
EUGENE H. KEATING
JAMES P. MARTINEAU
RICHARD J. FITZGERALD
PHILIP J. ORTHUN
MACLAY R. HYDE
EDWARD J. PARKER
JOHN A, FORREST
WILLIAM E. FOX
JERROLD F. BERGFALK
WILLIAM T. DOLAN
WILLIAM C. MORTENSEN
JOHN H.STROTHMAN
DAVID G. NEWHALL
KURTIS A. GREENLEY
ROBERT V. ATMORE
HOWARD J. KAUFFMAN
JOHN B.WINSTON
LAURANCE R. WALDOGH
THOMAS H. GARRETT IIT
DARYLE L.UPHOFF

LINDQUIST & VENNUM

<4200 IDS CENTER .

80 SOUTH 8TH STREET

MINNEAPQLIS, MINNESOTA 55402

TELEPHONE (612} 371-3211

CABLE ADDRESS: LINLAW

740 EAST LAKE STREET

WAYZATA OFFICE

WAYZATA, MINNESOTA 55391

September 20,

1979

The Honorable Robert J. Sheran

DAVID J. DAVENPORT
MARK R.JOMNSON
RICHARD A.PRIMUTH
JEFFREY R. 8CHMIDT
KRISTINE STROM ERICKSON
TIMOTHY H. BUTLER
ROBERT G, MITCHELL, JR,
J. MICHAEL DADY

J. KEVIN COSTLEY
BRUCE A. ENSTAD
ROBERT J, HARTMAN
JOSEPH G. KOHLER

JACK A. ARNOLD
RICHARD D.McNEIL

ALAN C. PAGE

OF COUNSEL
THOMAS VENNUM
DENNIS M. MATHISEN

Chief Justice

Minnesota Supreme Court
State Capitol

St. Paul, MN 55155

Dear Chief Justice Sheran:

I have received a copy of the letter sent to you by Dick Klein
dated September 18, 1979, and on behalf of the Board of Law
Examiners.

We anticipate that a specific proposal concerning the matter
of reexamination for disciplined lawyers will be considered by
the Lawyers Professional Responsibility Board at its next
meeting on October 26, 1979. Following that, and assuming
affirmative action by our Board, we would expect to submit to

the Court proposed amendments to the Rules dealing with this
matter.

Sincerely,

GeréﬁdﬁEi Magnuson
GEM:crg

cc: Mr, Michael J. Hoover
Mr. Robert Henson
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GE .D 8., RUFER, FERGUS FALLS, PRESIDENT RICHARD E; KLEIN

CHARLES T. BARNES, DULUTH, SECRETARY DIRECTOR OF BAR _AD
VIRGINIA ALLERY, EDINA - .

ROBERT F. COLLINS, BLOOMINGTON
MORRIS DICKEL, CROOKSTON
RICHARD H. KYLE, ST. PauL
WILLIAM J. RIDLEY, 871, PauL
JAMES R. SCHWEBEL, MINNEAFCLIS
MARY P. WALBRAN, OWATONNA

STATE OF MINNESOTA

STATE BOARD OF LAW EXAMINERS
200A MINNESOTA STATE BANK BUILDING
200 SOUTH ROBERT STREET
ST. PAUL, MINNESOTA 55107 e TELEPHONE (812) 222-2050

September 18, 1979

Honorable Robert J. Sheran

The Supreme Court of Minnesota
State Capitol Building

St. Paul, Minnesota 55155

Dear Chief Justice Sheran:

The Board of Law Examiners held a joint meeting with Messrs.
Gerald E. Magnuson and Mr. Robert Henson of the Board of
Professional Responsibility regarding the proposal that
disbarred attorneys must be re-examined before being
returned to practice and that disciplined attorneys should
pass the examination on the Code of Professional Responsi-
bility.

At the conclusion of the discussion, the Board of Law
Examiners adopted the following resolution:

"That the Board of Law Examiners endorses
the proposal of the Board of Professional
Responsibility requiring re-examination for
admission to the bar of disbarred attorneys
and examination on the Code of Professional
Responsibility of disciplined attorneys;
and further that the Board of Law Examiners
will provide whatever assistance may be
necessary in such matters in order to
accomplish the desired results."

I was instructed by the Board of Law Examiners to inform you
of this action so that it might be taken into consideration
at the time you and the other members of the Court vote on

a proposed amendment to the Code of Professional Responsi-

bility.
Sincerely,
9
Richard E. Klein
Director
REK: gk

CC: Gerald E. Magnuson
Robert Henson
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Main Office & Mailing Address:
649 Grand Avenue
Saint Paul, Minnesota 55105
612/224-1313

John O. Murrin I
Robert M. McClay

Joseph M. Hoffman ' Mu rrl n . 415 Minnessr;::hfgg:rea:l Building
Thomas E. Johnson MEtrO pO l lta n Legal C I INIC Minneapolis, Minnesota 55402

PRIVATE ATTORNEYS AT LAW

September 26, 1979

Supreme Court

State of Minnesota
State Capitol Complex
St. Paul, MN

Attn: John McCarthy %?7y

Dear Sir:

Please reserve a time for me to speak before the Supreme Court on the
amended Code of Professional Responsibility as it relates to attorney

advertising and use of trade names by attorneys.

Please contact me regarding any other arrangements I will need to know
about to address the Court.

YTry truly yours,
H 0 M W

ohn O. Murrin

JOM/jh




STATE OF MINNESOTA
IN SUPREME COURT

# 46994

.HEARING ON AMENDMENTS
TO MINNESOTA CODE OF STATEMENT OF KENNETH F. KIRWIN
PROFESSIONAL RESPONSIBILITY

A. RECOMMENDATIONS

For the reasons hereinafter stated, it is respectfully
recommended that:

1. DR 2-101(A) should be retained in its present form,
rather than changed as recommended by the Minnesota State
Bar Association ("MSBA").

2. DR 2-101(B) should be retained in its present form,
as recommended by the MSBA.

3. DR 2-102 should be amended as recommended by the MSBA.

4. DR 2-103(F) (2) should be amended to provide:
"(2) Without affecting the right to accept em-
ployment, a lawyer may speak publicly or
write for publication on legal topics."

5. DR 2-103 should be amended by adding a provision
specifying:
"(G) The provisions of DR 2-103 shall not apply
to a public communication or written commu-

nication, or to-employment resulting-theres:we..

from, if the communication contains no
statement or claim prohibited under DR
2-101."

6. DR 2-104(B) (3) should be deleted and DR 2-104(B) (4)
renumbered as DR 2-104(B) (3).1

7. DR 2-104 (B)(5) should be deleted.

8. DR 2-104(C), (D), (F) and (G) should be deleted ‘and
DR 2-104 (E) and (H) renumbered as DR 2-104(C) and (D).

9. DR 2-105 should be amended as recommended by the
Minnesota Lawyers Professional Responsibility Board, rather
than as recommended by the MSBA, to read in its entirety as
follows:

"DR 2-105 DESCRIPTION OF PRACTICE

"(A) A Lawyer shall not use any false, fraudulent,
misleading or deceptive statement, claim or
designation in describing his or his firm's
practice or in indicating its nature or
limitations.

"(B) A lawyer shall not hold out himself or his
firm as a specialist unless and until the
Minnesota Supreme Court adopts or authorizes
rules or regulations permitting him to do so."

llf for some reason DR 2-104 (B) (3) is not deleted, DR 2-104
should be amended by adding a provision specifying:
""(G) The provisions of DR 2-104 shall not apply to a
public communication or written communication,
or to employment resulting therefrom, if the
communication contains no statement or claim
prohibited under DR 2-101."




B. DISCUSSION

1. DR 2-101(A) should be retained in its present form.

The Court should adhere to its approach of a year and a half
ago,2 of declining to add further limitations in DR 2-101.

Experience during the last year and a half3 has not shown the
necessity for adding prohibitions on statements "laudatory, or
comparative in nature, about a lawyer" or "intended or likely to
appeal primarily to a lay person's fears, greed, desires for
revenge, or similar emotions."

Furthermore, such prohibitions would be unconstitutionally
vague and overbroad.4 Their language is unconstitutionally vague,
violating Due Process as well as the First Amendment, in not
adequately notifying those to be regulated as to exactly what is
prohibited--persons "of common intelligence must necessarily guess

as to its meaning and differ as to its application."5

2the Court declined to include, inter alia, Proposal A's words
"laudatory" and "unfair," see Proposal A's DR 2-101(A), or Proposal
C's prohibition on a statement that "contains laudatory statements
about a lawyer" or "is intended or is likely to appeal primarily to
a lay person's fears, greed, desires for revenge, or similar emotions,"
see Proposal C's DR 2-101(B) (3), (8).

3The United States Supreme Court has indicated the importance
in commercial speech regulation that the state's concerns be "not
speculative or hypothetical, but . . . based on experience."
Friedman v. Rogers, 99 S.Ct. 887, 896 (1979). See id. at 897
(state's interest "well-demonstrated").

4The fact that the United States Supreme Court has restricted
standing to assert overbreadth in litigation regarding commercial
speech, see Bates v. State Bar, 433 U.S. 350, 380-81 (1977), does

not justify countenancing unconstitutional vagueness or overbreadth
at the drafting stage.

5Cramp v. Board of Public Instruction, 368 U.S. 278, 287 (1961).
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Each prohibition fairly bristles with unconstitutionally vague
terms--"laudatory," "comparative," "pfimarily," "fears," "greed,"
"desires for revenge," "similar emotions." And the prohibitions
would be unconstitutionally overbroad as not narrowly tailored to
attaining the interest in preventing false, deceptive or misleading
claims, which is the only government interest the United States
Supreme Court has recognized as sufficiently compelling to support
6

restriction of lawyer advertising.

2. DR 2-101 (B) should be retained in its present form.

The MSBA is correct in recommending that DR 2-101(B) be retained
in its present form, adopted by the Court in 1978.

3. DR 2-102 should be amended as recommended by the MSBA.

The MSBA's proposed amendment of DR 2-102 seems appropriate
as making DR 2-102 consistent with the policy evinced by this Court's
1978 amendment of DR 2-101, except that there is some reason to
doubt the propriety of continuing DR 2-102(B)'s flat ban on trade

names. 7

®sec Bates v. State Bar, 433 U.S. 350, 368-79, 383 (1977). ~—
It should be noted that the Bates Court spec1flcally upheld the
right to use the words, "Legal Services at Very Reasonable Fees."
This hardly squares with the MSBA's proposed prohibition on state-
ments "comparative in nature, about a lawyer.“ Moreover, such a
prohibition seems highly anticompetitive in nature. See FTC Policy
Statement, 48 U.S.L.W. 2136 (August 13, 1979), stating g "The use
of truthful comparative advertising should not be restrained by . . .
self-regulation entities," and "Comparative advertising, when
truthful and nondeceptive, is a source of important information to
consumers and assists them in making rational purchase decisions."

7The MSBA Advertising by Lawyers Committee had proposed omitting
the ban on use of trade names, see First Committee Draft (January
1979), until the United States Supreme Court held in Friedman v.
Rogers, 99 S.Ct. 887 (1979) that Texas could prohibit the practice of
optometry under a trade name. Minnesota lawyers' ability to practice
under trade names would not seem to pose all the dangers specified
in Friedman, see id. at 895-96, which the Court emphasized were
"not speculative or hypothetical, but . . . based on experience,"
see id. at 896.

"An alternative would be to replace DR 2-101(B)'s first sentence
with the following:

"A lawyer in private practice shall not practice under

a name that is false, fraudulent, misleading or deceptive, or

a firm name contalnlng names of persons other than those of

one or more lawyers in the firm, except that, if otherwise

lawful, a firm may use as, or continue to include in its name

the name or names of one or more deceased or retired members

of the firm or of a predecessor firm in a continuing line of

succession."
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4. DR 2-103(F) (2) on public speaking and writing should be

amended.

DR>2-103(F)(2) should be amended to include only its opening
language, "Without affecting the right to accept emploYment, a
lawyer may speak publicly or write for publication on legal topicé,"
and to delete the remaining language, "so long as he does not
emphasize his own professional experience or reputation and does
not undertake to give individual advice." The concluding language
is plainly in conflict with the First Amendment.

5. DR 2-103 should be amended to except written communication.

DR 2-103 should be amended by adding a provision specifying:
"(G) The provisions of DR 2-103 shall not apply to a public
communication or written communication, or to employment
resulting therefrom, if the communication contains no
statement or claim prohibited under DR 2-101."
The effect of this would be to allow a lawyer to recommend the
lawyer's own employment or to accept employment resulting from the
lawyer's unsolicited advice to obtain counsel or take legal action

. , . . . . . 8
if the recommendation or advice is by written communication.

Several jurisdictions already take this approach,9 some members

8Specifying that these things may be done by "public communica-
tion" merely makes explicit what is clearly implicit in DR 2-101
as amended by this Court in 1978. Compare Proposal A's DR 2-103(a)
("not except as authorized in DR 2-101(B), recommend" own employment),
2-104 (not accept employment resulting from "in-person unsolicited
advice").
see, e.g., In re Madsen, 68 Ill. 2d 472, 370 N.E.2d 199 (1977)
(no discipline for mailing 2,090 clients a communication entitled
"Tips from your Lawyer for 1973" advising on many topics and indica-
ting types of services the lawyer's firm could provide); Kentucky Bar
Ass'n. v. Stuart, 568 S.W.2d 933 (Ky. 1978) (no discipline for mailing_
letters to real estate agencies stating prices for routine real -
estate legal services and guaranteeing how promptly services would
be performed); N.Y. State B.A. Opinion No. 507 (March 30, 1979), 47
U.S.L.W. 2657, N.Y.L.J., April 9, 1979, at 28 col. 1 (lawyer may
mail 2,000 corporate executives announcement of availability for
legal work on corporate matters). But see Allison v. Louisiana
State Bar Ass'n., 362 So. 2d 489 (La. 1978) (no injunction against
disciplining lawyers for sending letters to employers soliciting forma-
tion of prepaid legal service arrangements under which lawyers would
serve). Cf. Adler, Barish, Daniels, Levin & Creskoff v. Epstein, 393
A.2d 1175 (Pa. 1978) (injunction against associates who in person,
by phone, and by mail told clients on whose cases they had worked
that the clients could--using enclosed forms--discharge the law firm
and retain a new firm the associates were forming).
Several jurisdictions go further than the recommendation herein
by allowing some in-person solicitation. Action News, vol. 4, no. 6
(June 1979) reports that the District of Columbia has allowed soli-
citation since 1978 and that on May 1, 1979, Maine adopted the
following Rule:
"3.9(f) Recommendation or Solicitation of Employment
(1) A Iawyer shall not solicit employment on
behalf of himself or any lawyer affiliated with him
through any form of personal contact:
" (1) By ‘using any statement, claim, or
‘device that would violate this rule if part of a
public communication;
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10

of the MSBA's Advertising by Lawyers Committee supported it, and

the MSBA's Proposal A last year was consistent with it as to accept-
ing employment resulting from unsolicited advice to obtain counsel
or to take legal action.ll
But the most important reason for this approach is that it
appears compelled by the United States Supreme Court's interpre-

tation of the First Amendment. In Ohralik v. Ohio State Bar,12

the Court held that the First Amendment permits a state to dis-
cipline a lawyer for solicitation that is "in person, for pecuniary

nl3 the state

gain, and under circumstances likely to pose dangers
has an "important"14 interest in preventing, such as overreaching

and undue

"(ii) By using any form of duress or intimidation,
unwarranted suggestions or promises of benefits, or engaging
in deceptive, vexatious, or harassing conduct; or

"(iii) When the circumstances create an appreciable
risk of undue influence by the lawyer or ill-considered
action by the person being solicited. Without limitation,
such circumstances will be deemed to exist as to the person
solicited if he is in the custody of a law enforcement agency
or under treatment in a hospital, convalescent facility, or
nursing home, or if his mental faculties are impaired in
any way or for any reason. Notwithstanding the foregoing, such
circumstances shall be deemed not to exist when a lawyver is
discussing employment with any person who has, without
solicitation by the lawyer or anyone acting for him, sought
the lawyer's advice regarding employment of a lawyer."

Similarly, Rule 10.2 of the ABA Rules of Professional Conduct
(Unofficial Tentative Draft 1979), Legal Times of Washington,
Aug. 27, 1979, p. 26, provides:

"10.2 Solicitation
"A lawyer shall not solicit employment:
"(a) By any means involving coercion, duress, or vexatious
or harrassing conduct; or R
"(b) By any personal contact initiated by a lawyer, or, A
a person acting on behalf of the lawyer, with a lay person
with whom the lawyer does not have an established client-
lawyer relationship and who is in custody of a law enforce-
ment agency or under treatment in a hospital, convalescent
home, or nursing home; or
"(c) By a lay person who has made known a desire not to
receive communications from the lawyer."

10See MSBA Advertising by Lawyers Committee's Report prefacing
MSBA's current recommendations (lack of Committee consensus on
direct mail solicitation).

llProposal A's DR 2-104 only forbids accepting employment
resulting from "in-person" unsolicited advice. It will be noted
that this would apparently allow telephone communication as well
as written communication. As indicated in footnote 16, infra,
it seems that obtaining employment by unsolicited telephone advice
should be prohibited.

1298 5. ct. 1912 (1978).

1314. at 1915.

114, at 1922.
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influence, invasion of individual privacy, or the lawyer's pro-
fessional judgment being clouded by his own pecuniary self—interest.15
Written communications, as a class, are not likely to pose
dangers of the magnitude the United States Supreme Court requires
to justify restriction of commercial speech. The recipient is not
subject to the psychological intimidation that will often accompany
in-person physical presence. Nor is individual privacy substan-
tially invaded when the recipient's personal pursuits are not
interrupted by the communication and when any unwanted communication
l6

may be conveniently tossed into a waste basket.

In In re Primus,l7 one of the factors the United States Supreme

Court emphasized in holding that a state could not discipline a

lawyer for offering legal assistance to a nonlawyer was that the

offer was by letter.18 The Court noted that "Unlike the situation

in Ohralik . . . appellant's act of solicitation took the form of

a letter" rather than "in-person solicitation,"19

and said:

"The transmittal of this letter--as contrasted with in-person
solicitation--involved no appreciable invasion of privacy;

nor did it afford any significant opportunity for overreaching

or coercion. Moreover, the fact that there was a written R
communication lessens substantially the difficulty of policing
solicitatian practices that do offend rules of professional
conduct."

1514. at 1921-22.

l6It seems that use of the telephone to recommend employment or
'give unsolicited advice resulting in employment is distinguishable and
should continue to be prohibited because of the substantial invasion
of individual privacy involved.

1798 s.ct. 1893 (1978).

18;g. at 1899. The other factors were that the legal assistance
was free, the legal assistance was provided by a nonprofit organiza-
tion, and the lawyer was seeking to further political and ideological
goals through associational activity. Id. at 1899-1900.

1914. at 1899.

zogg. at 1906-07. See Adler, Barish, Daniels, Levin & Creskoff
v. Epstein, 393 A.2d 1175, 1187-88 (1978) (Manderino, J., dissenting)
(distinction between written communications and "the ambulance-chasing
tactics used by the lawyer in Ohralik").
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6. DR 2-104(B) (3) should be deleted.

DR 2-104(B) (3) should be deleted and DR 2-104(B) (4) renumbered
as DR 2-104(B) (3).

DR 2-104(B) (3) currently provides that a lawyer may knowingly
render legal services to a member or beneficiary of an organization

that employes, pays for, or recommends him or anyone associated with

him to render the services only if:
R e L

"(3) He has not, and he does not know and it is not obvious
that anyone associated with him has, except with respect
to a legal service arrangement initiated, sponsored, or
operated by a bar association:

"(a) Requested or compensated any person to recommend or

. 8ecure, or compensated any person for having recom-
mended or secured the initiation of the organization
or its legal service arrangement;

"(b) Participated in the initiation of the organization
or its legal service arrangement, other than by
rendering, at the unsolicited request of those
wishing to form it, legal services incident to its
formation;

"(c) Recommended, or requested another to recommend or
secure, the organization's employment, payment, or
recommendation of himself or any lawyer associated
with him, when the organization had not sought advice
regarding its employment, payment, or recommendation
of a lawyer, unless the recommendation was for em-
ployment by the organization on a fall-time basis; or

" {d) Compensated any person to recommend or secure or
for having recommended or secured the organization's
employment, payment, or recommendation of himself or
any other lawyer associated with him."

Communications with an organization providing for legal services
for others, as opposed to communications with the intended recipient
of the legal services, are not, as a class, likely to pose dangers

21

of the magnitude the United States Supreme Court requires to

justify restriction of commercial speech.22 They are not likely to

21See Ohralik v. Ohio State Bar, 98 S.Ct. 1912, 1921-22 (1978).

22See In re Jaques, 281 N.W.2d 469 (Mich. 1979) (no discipline
for requesting union official to recommend lawyer to injured workers).
But see Allison v. Louisiana State Bar Ass'n., 362 So. 2d 489 (La.
1578) (no injunction against disciplining lawyers for sendlng 1etters
to employers soliciting formation of prepaid legal service plans R
under which the lawyers would serve employees).
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pose: substantial dangers of such harms as overreaching, undue

influence, or invasion of individual privacy. Therefore, DR

2-104 (B)(3)'s restrictions on such communications should be

deleted.23

7. DR 2-104(B) (5) should be deleted.

DR 2-104 (B) (5) should be deleted. It specifies that a lawyer
may knowingly render legal services to a member or beneficiary of
an organization that employs, pays for, or recommends him or anyone

associated with him to render the services only if:

"(5) Any member of beneficiary who is entitled to have
legal services furnished or paid for by the organi-
zation may, if such member or beneficiary so desires,
select counsel other than that furnished, selected
or approved by the organization for the particular
matter involved; and the legal service plan of such
organization provides appropriate relief for any
member or beneficiary who asserts a claim that re-
presentation by counsel furnished, selected or
approved would be unethical, improper or inadequate
under the circumstances of the matter involved and

the plan provides an appropriate procedure for seeking
such relief."”

This provision was adopted in 1975 against the recommendations
of the Supreme Court Study Committee on Prepaid Legal Services.24
A revision of the Canon 2's Disciplinary Rules on manner of
obtaining employment should include deletion of this provision.

8. DR 2-104(C), (D), (F) and (G) should be deleted.

DR 2—104(C), (D), (F) and (G) should be deleted and DR 2-104(E)
and (H) renumbered as DR 2-104(C) and (D).

DR 2-104(C) and (D) provide

"(C) A lawyer shall not render legal services under DR 2-104(B)
if he knows or it is obvious that the organization is
organized for profit or, irrespective of its legal
structure, is in fact operated for profit, and that the
employment, payment, or recommendation is pursuant
to a regular practice of providing for legal services
to others, unless the services are provided for:

"(l) As an employment fringe benefit, directly or
' through insurance;"

231¢ for some reason DR 2-104(B) (3) is not deleted, for the
reasons stated in Part 5 hereof, supra, DR 2-104 should be amended
by adding a provision specifying: -
"(G) The provisions of DR 2-104 shall not apply to a
public communication or written communication, or
to employment resulting therefrom, if the communica-

tion contains no statement or claim prohibited under
DR 2-101."

See Kirwin, Explanation of Supreme Court Study Committee on
Prepaid Le Legal Services Recommendations, 31 Bench & Bar of Minn.
13, 14-15 (April 1975).
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"(2) Through insurance used in connection with an employee
organization's arrangement to provide for legal services
to its members or their beneficiaries;

"(3) Incident to a liability insurance policy; or

"(4) Through an insurance policy under which the insurer
does not employ or recommend the lawyer but only
pays for the rendering of legal services by any lawyer
the member or beneficiary may select.

"(D) A sole proprietor providing for legal services as an employ-
ment fringe benefit is deemed an "organization" for pur-
poses of this Rule.”

The reason for deleting these two provisions is well stated in
the Comment to Rule 8.4(a) of the ABA Rules of Professional

Conduct (Unofficial Tentative Draft 1979)25 as follows:

"Non-lawyer ownership in a firm or
corporation employing lawyers can re-
sult in exploitation of the lawyer's ser-
vices, with consequent adverse effect
on their quality. If a lawyer is compen-
sated at a reasonable rate and is pro-
tected against interference in matters
of professional judgment, however,
the form of organization is essentially a
question of effi¢iency and conveni-
ence.

"Thus, subject to these conditions, a
legal services agency may employ law-
yers to represent clients and insurance
companies may directly employ law-
yers to represent their insured as well as
retaining lawyers in independent practice
for that purpose."”

DR 2-104(F) provides:

"(F) A lawyer selected by an organization to render legal
services to a member or beneficiary thereof shall not
accept employment from the member or beneficiary to
render legal services other than those for which the
organization selected him if he knows or it is obvious
that it results from unsolicited advice by him or any
lawyer associated with him that the member or bene-
ficiary should obtain counsel or take legal action."

- This provision was adopted in 1975 despite the opposition of

25Rule’8.4(a) of the draft provides:

" A lawyer may be employed to render legal services by an
organization in which a non-lawyer owns an interest if
reasonable compensation is paid for the lawyer's services
and if there is no interference with the lawyer's indepen-
dence of professional judgment."
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the MSBA. 26 It was a questionable restriction on the manner of
obtaining employment at the time it was adoptedqzz and it is
indefensible now that the United States Supreme Court has indicated
the magnitude of state interest needed to justify restrictions on
expression used to obtain legal employment.z8

DR 2-104(G) provides:

" (G) Notwithstanding any Disciplinary Rule, a lawyer who
renders legal services or who has been requested by an
organization to be available to render legal services,
under DR 2-104(A) or (B) may, without affecting the
right to accept employment:

" (1) Authorize, permit, or assist the organization to
use a public communication or commercial publicity,
which does not identify any lawyer by name, to
describe the availability or nature of its legal
service activities.

"(2) Participate in activities conducted or sponsored
by the organization and designed to educate laymen
to recognize legal problems, to make intelligent
selection of counsel, or to utilize available
legal services, so long as he does not emphasize
his own professional experience and does not under-
take to give individual advice.

"(3) Except as to an organization under DR 2-104(C) (4),
authorize, permit or assist limited and dignified
identification of himself as a lawyer and by name,
along with the biographical information permitted
under DR 2-102 (A) (6), in communications by the
organization directed to its members or beneficiaries."

This provision should be deleted because it is superfluous in
light of this Court's 1978 amendment of DR 2-101l.

9. DR 2-105 should be amended as recommended by the LPRB.
29

Rather than being amended as recommended by the MSBA, DR 2-105

265ee Delivery of Legal Services Committee, Action Report,
31 Bench & Bar of Minn. 21 (May-Jdune 1975).

2%t tends to put the client covered by prepaid or group
legal services in a second-class position by reducing the likeli-
hood of being treated (as clients generally should be treated) as
a person rather than as a narrow legal problem. DR 2-103(F) (1)
permits lawyers to accept employment resulting from unsolicited
advice to clients generally.

28
See Ohralik v Ohio State Bar, 98 S.Ct. 1912, 1921-22 (1978).
29’The MSBA's proposal is quite similar to its proposal which
this court declined to adopt a year and a half ago. See Proposal
A's DR 2-105.
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should be amended as recommended by the Minnesota Lawyers Profes-
sional Responsibility Board,’;O to read in its entirety as follows:

"DR 2-105 DESCRIPTION OF PRACTICE

"(A) A lawyer shall not use any false, fraudulent, misleading
or deceptive statement, claim or designation in describing
his or his firm's practice or in indicating its nature or
limitations.

"(B) A lawyer shall not hold out himself or his firm as a
specialist unless and until the Minnesota Supreme Court

adopts or authorizes rules or regulations permitting him
to do so."

The motion adopted by the Lawyers Professional Responsibility Board
"provided that the Supreme Court be clearly advised that the reason
for the Board's opposition to DR 2-105 as proposed by the Bar
Association was its concern that administration and enforcement would

be difficult, if not impossible."31

C. CONCLUSION

For the foregoing reasons, it is respectfully submitted this
Court should amend the Minnesota Code of Professional Responsibility

as recommended herein.

Respectfully submitted,

September 25, 1979 Kenneth F. Kirwin
875 Summit Avenue
St. Paul, Minnesota 55105
Telephone 227-9171

3OSee Minutes of Thirty-Second Meeting of Lawyers Professional

Responsibility Board, p. 4 (April 27, 1979).

Y14,
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APPENDIX

ABA RULES OF PROFESSIONAL CONDUCT

gﬂnofficial Tentative Draft 1979)
Legal Times of Washington, Aug. ,27, 1979, p. 26)

PROVISIONS REGARDING ADVERTISING AND SOLICITATION

0.1 Adveriising
(a) A communication about a law-
. yer's services shall not contain any
false, fraudulent, or misleading state-
ment. o
(1) A “communication” incluydes
oral statement, mail, professional an-
nouncement, telephone directory, legal
directory, professional card, . news-
paper, magazine, radio, television, and
any other form of communication.
" (2)'A communication is false, fraud-
ulent, or misleading if it: -~
. (i) Comtains a material misrepre-
sentation of fact or law, omits.a fact-

.necessary (o make the statement consid-
ered as a whole not misleading, or is

intended or is likely to create unjustified
expection; .
© (i) Includes pictorial represenia-
" tion, such as a television picture, that is
false, fraudulewt, or misleading;

(iii) States or implies that' the
lawyer can improperly influence a
court, tribunal, or official;

- (iv) Except as permitted by section
8.3, states.or implies that the lawyer is a
specialist; or

. (v) States or implies the quality of
the lawyer's services as compared with
other lawyers’ services, unless the com-
parison can be factually substantiated.

(b) Adveriising of legal services may

_contain any information relevant in a .

‘potential. client’s seeking legal assis-
tance, including:

(1) The lawyer's name, address, and
tclephone number;

(2) The lawyer's educational and
other background and the types of legal
matters in which the lawyer will accept
employment; ‘ '

(3) The basis on which the lawyer's

fees are determined (including prices
Jor specified services), and payment
- and credit arrangements;

(4) The lawyer's foreign language
ability; !

(5) Names of references and, with
their consent, names of clients regularly
represented, .

(6) Other information about the law-
yer or the lawyer's practice that a rea-
sonable person might regard as relevant

in determining whether to seek the law- .

yer's services. .
(c) If a communication about a law-
yer's services is made through public
media, such as a newspaper, general
mailing, or radio or television, a copy
or record of the communication i its en-
tirety shall be kept for one year after its.
dissemination. ,

(d) A lawyer shall not give anything

of value to a person for recommending
the lawyer's services, except that a law-

yer may ' pay the reasonable: cost of a
.comumunication permitted by those

. rules. ,

" Avertising can help lay persons in
obtaining legal services, particularly |
persons who have never before cm-

ployed a lawyer or who have done 50,

infrequently. Lawycr advertising tradi-
tionally was prohibitcd by. rules of pro-

‘fessional ethics, but is now substantial-

ly protected by the Constitution.: See'

- Bates and Osteen v. State Bar of Ari-

zona, 433 U,S, 350 (1977). :

It is universally recognized, how-
ever, that there should be prohibitions
on falsc, or misleading advertising.
Some jurisdictions have more exicn-
sive prohibitions, for cxamplc against

television advertising, against advertis-

ing going beyond a few permitted facts
about a luwyer, or against “undigni-
fied” -advertising. Such restrictions

may scrve the cconomic interests of -

some members of the bar but they do
not advance the general public inter-
est. Television is now onc of the most
powerful media for getting informa-
tion.to the lay public, particularly

. persons of low and middle- income;

prohibiting television advertising the-

- refore would impede flow of informa-
‘tion about legal scrvices to a substan-

tial sector of the public.

. - Limiting the information that adver-

tising may contain has a similar effect
and assumes that Rules of Professional
Conduct can accurately forecast the
kind of information that is relevant to
the public. A prohibition on “undigni-
fied” adyertising simply would express
a matter of taste. Subsection (b) ex-
.pressly permits advertising various,
specific matters of information but also

permits any information that a lay per- '

son might rcasonably regard as, rclo-
Vaﬂt.’ ' ¢ '

the content of advertising chould be

kept in order to facilitate enforcement

of this Section. ' ‘
Paying others to recommend a law-
yer. A lawyer should be allowed to pay

for advertising permitted by this Sec-

tion, for examplc media charges or the

cost of participating in a lawyer refer-’

ral service. Beyond-this, a lawyer
should not pay another person for
channelling professional work. Thus,

paying a person to solicit by personal

contact with lay persons is prohibited.

However, this restriction does not
prevent an organization or person
other than the lawyer from advertising

or recommending the lawyer’s ser-.

vices. Thus, a legal aid organization or
prepaid legal services plan may make
expenditures to advertise legal services
provided under its auspices.
10.2 Solicitation

A lawyer shall not solicit employ-
ment: '

(a) By any means involving coercion,
duress, or vexatious or harrassing con-
duct; or :

(b) By any personal contact initiated
by a lawyer, or a person acting on be-
half of the lawyer, with a lay person

_with whom the lawyer does not have an
'established client-lawyer relationship
and who is in custody of a law.enforce-
ment agency or under treatment in a
hospital, convalescent home, or nurs-

- ing home; or

(c) By.a lay person who has made
lmojw: a desire not to receive commuuni-
cations from the lawyer,

-12~
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Record of advertising. A record of

+ Personal solicitation by a lawyer or
someonc on his behalf is subject to reg-
ulation under the decisions in Qhralik
‘v, Ohio State Bar Ass'n, 436 U8, 447

- (1978), and In re Primus, 436 U.S. 412
(1978). As those decisions recognize,
personal solicitation can entail risk of
overrcaching, particularly if the solici-
tation follows upon an event that is
traumatic to the lay person.

<. At the same time, it is legitimate for
a lawyer to obtain professional em-
ployment as a conscquence of personal
acquaintance or cncounter with a per-
.son who has ‘not previously. beensa
client.-This Scction therefore prohibits
personal solicitation that is overreach-
ing ot which occurs in circumstances in
which the risk of overreaching is very
high, as where the client is in jail or

. hospitalized. It also prohibits a lawyer
from soliciting professional work from

"a person who has previously indicated
to the lawyer that the lawyer’s serviges
arc not wanted. = .

10.3 Designation of specialization

A lawyer shall not hold himself out as
a specialist, except as follows:

(a) A lawyer admitted to practice be-
fore the United States Patent and Trade- -
mark Office may use the designation
“patents,” “‘patent attorney,” ‘‘trade-
mark lawyer,” or a substantially similar

-

. designation; . )

(b) A lawyer engaged in admiralty
practice may use the designation “‘admi-
“ralty,” “‘proctor in admiralty," “adrii-
‘ralty lawyer,” or a substantially similar
designation; . T

‘(¢) A lawyer whose practice is limited

. 1o an area or field of law may indicatc
that fact as follows: (applicable provi-

- sions on designation of specializatian).

, Regulations regarding specialization -

“vary from one jurisdiction to another
~and likely will continue to do so for
some time. The Rules of Professional
Conduct-do not contain such regula-.
. tions but assume their incorporation in .
" this Section, 3 v ~
- References: DR 2-105; EC 2-14.

10.4 Firm names and letterheads

. (a) A lawyer shall not use a firm
‘name, letterhead, or other professional
designation that violates section 8.1.

{b) A list of a firm's members or as-
soclates in a firm name, letterhead, or
other professional designation contain-
ing the firm's address shall indicate any
lawyers not admitted in the furisdiction
in which that address is located.

(c) The name of a lawyer holding a
public office shall not be used in the
name of a firm, or in advertising on its

- behalf, during any significant period in
which the lawyer is not actively and reg-
wlarly practicing with the firm.

A firm's name should not be mis-
leading. The use of a trade name is not’
prohibited if it conforms to this stan-
dard. In particular, it is permissible to
use in a firm name the names of former
members of the firm as long as no con-
fusion results as to the identity of the
firm. .

References: DR 2-102 (B); EC 2-11
through 2-13.
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STATE OF MINNESOTA
IN SUPREME COURT
FILE NO. 46994

HEARING ON AMENDMENTS TO

MINNESOTA CODE OF STATEMENT OF MICHAEL J. HOOVER

PROFESSIONAL RESPONSIBILITY ADMINISTRATIVE DIRECTOR ON
PROFESSIONAL CONDUCT, IN BEHALF
OF THE LAWYERS PROFESSIONAL
RESPONSIBILITY BOARD

INTRODUCTION

The Court has directed, by its Order dated August 14, 1979,
that interested persons file written statements setting forth their
objections to the Petition for Amendments to the Minnesota Code
of Professional Responsibility. In response to the Court's Order,
and at the request of Mr. Gerald E. Magnuson, Chairman of the
Lawyers Professional Responsibility Board, the undersigned submits
this statement, outlining the Board's position concerning the
pending Amendments.

RECOMMENDATIONS

At its April 27, 1979, meeting, the Lawyers Professional
Responsibility Board considered the proposed Amendments. Mr.
Peter Schmitz, Chairman of the Minnesota State Bar Association
Advertising by Lawyers Committee, was present to outline the pro-
posed Amendments and to answer questions concerning them.

With the single exception hereinafter outlined, the Board
voted to take no official position concerning the proposed Amend-
ments. In so acting, the Board anticipated that individual
members of the Board and its staff could and would argue their
personal views concerning the proposed Amendments at the hearing
thereon.

Although the Board took no official position with respect
to the bulk of the proposed Amendmemts, it did recommend the
adoption of the following DR 2-105, instead of the version pro-

posed by the Bar Association:




"DR 2-105 DESCRIPTION OF PRACTICE

"(A) A lawyer shall not use any false,
fraudulent, misleading or deceptive
statement, claim or designation in

- describing his firm's practice or in
indicating its nature or limitations.

"(B) A lawyer shall not hold out himself or
his firm as a specialist unless and
until the Minnesota Supreme Court adopts
or authorizes rules or regulations per-

‘mitting him to do so."

The motion adopted by the Board provided that the Court
be clearly advised that the Board's opposition to the Bar Asso-
ciation's version of DR 2-105 was its concern that the administra-
tion and enforcement of the proposed rule would be difficult, if
not impossible.

The Board's proposed DR 2-105 is patterned after DR 2-101
(A) and (B), as promulgated by the Court in April, 1978. It is
believed that the prohibition of false, fraudulent, misleading,
or deceptive statements, claims, or designations, in describing
one's practice, is not only workable, but highly preferable to
the Bar Association's attempt to categorize areas of practice.
The Bar Association's attempt to authorize the areas of practice
which might be listed by attorneys in public communications is
difficult, if not impossible, to enforce. Su&h difficulties
are only heightened by the exemption containea in the Bar Asso-
ciation's DR 2-105(A)(2), for "minor departures" from the labels
"if necessary, in a good faith effort to describe their pract-
ices accurately”. It may also be noted that while the Board's
proposed DR 2—105 is patterned after the currént DR 2-101, the
Bar Association’s proposed DR 2-105 is similar to a proposed
rule which this Court has previously declined to adopt.

- CONCLUSION

With respect to the bulk of the Amendments proposed by
the Bar Association, the Lawyers Professional Responsibility

Board takes no official position. The Court is, however, urged




to adopt the Lawyers Professional Responsibility Board's version

of DR 2-105, rather than that submitted by the Minnesota State

Bar Association.

Respectfully submitted,

on Professional Conduct
Lawyers Professional Responsibility Board
200 Minnesota State Bank Building
200 South Robert Street
St. Paul, Minnesota 55107
(612) 296-3952
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