
STATE OF MINNESOTA 

IN SUPREME COURT 

C6-74-45550 

ORDER FOR HEARING TO CONSIDER PROPOSED 
AMENDMENTS TO THE RULES OF PROCEDURE 
FOR NO-FAULT ARBITRATION 

ORDER 

IT IS HEREBY ORDERED that the Supreme Court will hold a hearing in Courtroom 

300 of the Minnesota Supreme Court, Minnesota Judicial Center, on August 17, 1999 at 2:00 

P.M., to consider the petition of the Standing Committee for Administration on No-Fault 

Arbitration that recommends amendments to the Rules of Procedure for No-Fault Arbitration. 

The Committee’s proposed amendments are annexed to this order. 

1. 

IT IS FURTHER ORDERED that: 

All persons, including members of the Bench and Bar, desiring to present written 

statements concerning the subject matter of this hearing, but who do not wish to make an 

oral presentation at the hearing, shall file 12 copies of such statement with Frederick 

Grittner, Clerk of the Appellate Courts, 305 Judicial Center, 25 Constitution Avenue, St. 

Paul, Minnesota 55 155, on or before August 11, 1999, and 

2. All persons desiring to make an oral presentation at the hearing shall file 12 copies of the 

material to be so presented with the aforesaid Clerk together with 12 copies of a request 

to make an oral presentation. Such statements and requests shall be filed on or before 

August 11, 1999. 

Dated: June 7, 1999 

BY THE COURT: 

Chief Justice 



PROPOSED RULE CHANGES 

PROPOSED NEW RULE NUMBER 1 - PURPOSE 

(Add as new rule) 

The purpose of the Minnesota no-fault arbitration system is to promote the orderly 
and efficient administration of justice in this State. To this end, the Court, pursuant to 
Minn. Stat. 9 65B.525 and in the exercise of its rule making responsibilities, does 
hereby adopt these rules. These rules are intended to implement the Minnesota No- 
Fault Act and to the extent these rules may conflict with any other statute or other law, 
the Minnesota No-Fault Arbitration Rules shall control. 

PROPOSED CHANGE TO RULE 6 

(Add new second paragraph as follows) 

If the claimant waives a portion of the claim in order to come within the $10,000.00 
jurisdictional limit, the claimant must specify within thirty (30) days of filing the 
claims in excess of the $10,000.00 being waived. 

PROPOSED CHANGE TO RULE 8 

(The stricken sentence is to be taken out of the present rule. The rest of the rule remains the 
same) 

The AAA shall send simultaneously to each party to the dispute an identical list of four 
names of persons chosen from the panel. Each party to the dispute shall have seven business 
days from the mailing date in which to cross out a maximum of one name objected to, 
number the remaining names in order of preference, and return the list to the AAA. In the 
event of multi-party arbitration, the AAA may increase the number of potential arbitrators 
and divide the strikes so as to afford an equal number of strikes to each adverse interest. A 
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PROPOSED CHANGE TO RULE 10 

(Add new second paragraph as follows) 

The following facts, in and of themselves, do not create a presumption of bias or 
conflict of interest: 

a.) That an attorney or the attorney’s firm represents auto accident 
claimants against insurance companies, including the insurance 
company which is the respondent in the pending matter. 

b.) That an attorney or an attorney’s firm represents or has represented 
insurance companies. 

Committee comment: No-fault claims involve relatively small sums, needing expeditious 
disposition and requiring arbitrators experienced in the unique area of personal injury and 
auto reparations law. Lawyers specializing in this area generally represent either plaintiffs or 
defendants and their insurers. To disqualify these practitioners simply because of the nature 
of their practice would seriously deplete the arbitration process of necessary expertise and 
unfairly impugn the given assurance of a lawyer that he or she could be fair and impartial, 

PROPOSED NEW RULE - WITHDRAWAL 

(New rule to be inserted after Rule 10) 

A claimant may withdraw a petition up until ten (10) days prior to the hearing. The claimant 
will be responsible for the arbitrator’s fee, if any, upon withdrawal. If the petition is 
withdrawn after a panel of arbitrators is submitted and if the claimant shall file another 
petition arising from the same accident against the same insurer, the same panel of 
arbitrators shall be resubmitted to the claimant and the respondent. If the petition is 
withdrawn after the arbitrator is selected and if the claimant shall file another petition arising 
from the same accident against the same insurer, the same arbitrator who was earlier 
assigned shall be reassigned. The claimant who withdraws a petition shall be responsible for 
all parties’ filing fees incurred upon the refiling of the petition. 

PROPOSED DELETION OF RULE 13 

(Rule 13 is deleted in its entirety) 
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PROPOSED CHANGE TO RULE 14 

(The stricken portion is to be taken out of the present rule. The bolded sentence is to be 
added to the present rule. The rest of the rule remains the same.) 

(A)n informal arbitration hearing will be held in the 
arbitrator’s office or some other ‘appropriate place in the general locale within a 50 mile 
radius of the claimant’s residence, or other place agreed upon by the parties. If the claimant 
resides outside of the State of Minnesota, AAA shall desiguate the appropriate place 
for the hearing. 

PROPOSED CHANGE TO RULE 29 

(The stricken portion is to be taken out of present rule. The bolden portion is to be added to 
the present rule. The rest of the rule remains the same.) 

Each party waives the requirements of Minn. Stat. 0 572.23 and shall be deemed to have 
CWWF&& agreed that any papers, notices or process necessary or proper for the initiation or 
continuation of an arbitration under these rules; for any court action in connection herewith 
including application for the confirmation, vacation, modification or correction of an 
award issued hereunder as provided in Rule 38; or for the entry of judgment on any 
award made under these rules may be served on a party by mail addressed to the party or its 
representative at the last known address or by personal service, in or outside the state where 
the arbitration is to be held, provided that reasonable opportunity to be heard with regard 
thereto has been granted to the party. 

PROPOSED CHANGE TO RULE 32 

(Add new second paragraph as follows) 

Given the informal nature of no-fault arbitration proceedings, the no-fault award shall 
not be the basis for a claim of estoppel or waiver in any other proceeding. 

PROPOSED CHANGE TO RULE 37 (b) 

(Add bolded portion to present rule) 

Neither the AAA nor any arbitrator in a proceeding under these rules can be made a 
witness or is a necessary party in judicial proceedings related to the arbitration. 
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PROPOSED CHANGE TO RULE 38 

(Add bolded portion to present rule) 

The provisions of Minn. Stat. 6 572.10 through 8 572.26 shall apply to the confh-mation, 
vacation, modification or correction of award issued hereunder, except that service of 
process pursuant to Minn. Stat. 9 572.23 shall be made as provided in Rule 29 of these 
rules. 

PROPOSED CHANGE TO RULE 40(b) AND NEW RULE 40(c) 

(Add bolded portion to present rule 40(b) and add new rule 40(c)) 

@I If the AAA is notified of a settlement at any time up to 24 hours prior to the 
scheduled hearing, but after the appointment of the arbitrator, the arbitrator’s 
fee shall be the sum of $50.00. If the AAA is notified of settlement of a 
claim 24 hours or less prior to the scheduled hearing, the arbitrator’s fee shall 
be $300.00. The fee shall be assessed equally to the parties unless the 
parties agree otherwise. 

(4 Once a hearing is commenced, the arbitrator shall direct assessment of 
the fee. 
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ASKEGAARD, ROBINSON, MURPHY & SCHWEICH, P.A. 
Attorneys at Law 

Erik J. Askegaard+r 
Christopher D. Robinson 
Timothy R. Murphy+* r). 
Leonard J. Schweich+ 
Eric S. Westphal 

206 North 7& Street l P.O. Box 826 
Brainerd, Minnesota 5640 1 

(2 18) 828-4223 
Fax (2 18) 828-0970 

August 10, 1999 

Mr. Frederick Grittner 
Clerk of the Appellate Courts 
305 Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55155 

Civil Trial Specialist, Certified by: 
+ The Minnesota State Bar Association 
* The National Board of Trial Advocacy 

Qualified Neutral A 

hr)yz”*T j--y ‘&.‘I 1 %4= .,.. -_’ * 
A~~~~-~-~~~ cr.>: ,I,--: y- :; 

AUG 12 1999 

Re: Hearing to Consider Proposed Amendments to Rules of Procedure for No-Fault Arbitration 

Dear Mr. Grittner: 

As per Chief Justice Blatz’s 6/7/99 Order, I am providing this letter to you (with 12 copies of the 
same) regarding the proposed amendments to the Rules of Procedure for No-Fault Arbitrations. 

First, I am concerned about the one-sided nature of the proposed change to Rule 10. 
that Subpart b. should be changed as follows: 

It is my belief 

b.) That an attorney or an attorney’s firm represents or has represented insurance 
companies, including; the insurance comuanv which is the resuondent in the nending 
matter. 

Why should the situation for an attorney who has five open defense files for a given insurance 
company be any diierent than the situation for an attorney who is prosecuting twenty personal injury 
claims against that same company? 

I also question the propriety of the proposed change to Rule 32. I think it is improper to promulgate 
a rule which basically states that, in every no-fault arbitration, the claimant is deemed to have not had 
a full and fair opportunity to present his or her claim. Whether a determination in a no-fault 
proceeding should be held to collaterally estop a claimant from litigating the same issue in a later tort 
case is something that should be determined on a case-by-case basis, by the Court presiding over the 
tort action. Often times, the claims presented are significant, considerable effort is expended by both 
parties, and the hearings are even court-reported. 



~GmL.P.= 
ATTORNEYS, A'T. LAW 

4200 MULTIFOODS TOWER 
33 SOUTH SIXTH STREET 

MINNEAPOLIS, MINNESOTA 55402 
TELEPHONE: (612) 338-0661 
FACSIMILE: (612) 338-8384 

Sm Mmbm Ah Audmized m Practice Law in Michtgm, North Dakota, 
Wmmsin, Kmas, Mimi+, Ccmnecticut, New York, Texnsand~ 

Direct Dial No.: (612) 337-9679 
Internet JJANSEN@meagher.com 

August 11,1999 

Hand Delivered 

Mr. Frederick K. Grittner 
Clerk of Appellate Courts 
305 Minnesota Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55155-6102 

Re: In the Matter of the Proposed Amendments to the 
Rules of Procedure for No-Fault Arbitration 
Supreme Court File No. C6-74-45550 
Our File No. 50433-1982 

Dear Mr. Grittner: 

Enclosed for filing with respect to the above matter please find an original and 11 copies of the 
following: 

1. The Insurance Federation of Minnesota’s Request for Leave to Appear; and 

2. The Insurance Federation of Minnesota’s Memorandum in Opposition to the Proposed New 
Rule 1 and the Proposed Amendments of Rules 8 and 10. 

Very truly yours, 

Jenneane L. Jansen 

JLJ/res 
Enclosures 
739263 
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b.. •( * National Association 

of Independent Insurers 

2600 River Road, Des Plaines, IL 60018-3286 
LAURA KOTELMAN 

ASSOCIATE COUNSEL 

August 10, 1999 

VIA FEDERAL EXPRESS 

Mr. Frederick Grittner 
Clerk of the Appellate Courts 
305 Judicial Center 
25 Constitution Avenue 
St. Paul, Minnesota 55 155 

AUG 111999 

Dear Mr. Grittner: 

The National Association of Independent Insurers is the nation’s largest property and casualty 
insurance trade association with over 619 member companies. NAII companies write 38.3 percent 
of personal auto policies and 33.9 percent of commercial auto policies in Minnesota. NAII 
members wrote direct premium volume totaling $908.5 16 million for commercial and personal auto 
in 1997. 

I am enclosing 12 copies of a statement by the Association in response to the Order For Hearing to 
Consider Proposed Amendments to the Rules of Procedure for No-Fault Arbitration. 

Thank you for the opportunity to comment on the proposed amendments to the Rules of Procedure 
for No-Fault Arbitration. If you have any questions, please do not hesitate to contact me at ext. 
847-297-7800 ext. 395 or e-mail at lkotelma@naii.org. 

Sincerely, 

&LeL l&Qt!~ 

Laura Kotelman 

Enclosures 

H:LEGAL\KotelmanMinnesota~ofault letdoc 

Phone: (847) 297-7800 FAX: (84 7) 29 7-5064 
FAX on demand: l-800-291-0229 Internet address: http://www.naii.org 



STATEMENT OF THE NATIONAL ASSOCIATION OF INDEPENDENT INSURERS 

STATE OF MINNESOTA 

IN SUPREME COURT 

C6-74-45550 

ORDER FOR HEARING TO CONSIDER PROPOSED AMENDMENTS TO THE RULES 
OF PROCEDURE FOR NO-FAULT ARBITRATION. 

The National Association of Independent Insurers is the nation’s largest property and casualty 
insurance trade association with over 619 member companies. NAII companies write 38.3 percent 
of personal auto policies and 33.9 percent of commercial auto policies in Minnesota. NAII 
members wrote direct premium volume totaling $908.5 16 million for commercial and personal auto 
in 1997. The NAII urges the Supreme Court to consider the following comments on the proposed 
amendments to the rules of procedure for no-fault arbitration. 

The NAII is particularly concerned about the proposed change to Rule 10 regarding presumptions 
of bias. If the proposed second paragraph were applied equally to plaintiff and defense attorneys, a 
more level playing field would exist. 

Rule 10, Paragraph (a) addresses the objection by insurance carriers toward attorneys or firms that 
represent claimants against insurers including the respondent insurer in the specific matter. 
Meanwhile, Paragraph (b) is silent on the issue of an objection against an attorney or firm that has 
represented the insurance company that is the respondent in the pending matter. Paragraph (b) is 
vague compared to (a) and could lead to objections to defense attorneys who have represented the 
specific insurance company that is the respondent in the pending matter. This objection could be 
made even though no bias is presumed if an attorney represents claimants before the same insurer as 
the one in the pending matter. 

The NAII feels that the presumption of bias needs to be equal for interested insurers and claimants 
so that the arbitration will take place on a level playing field. NAII is concerned that a bias toward 
claimants exists in the current system and needs to be addressed in the proposed amendments to the 
no-fault rules. 

The NAII is also concerned about the changes to Rule 14. The new language states that AAA shall 
designate the appropriate place for a hearing if the claimant resides outside Minnesota. The NAII 
feels that the claimant should be compelled to go to Minnesota so that defense counsel has an 
adequate opportunity to perform cross-examination. Furthermore, if a claimant desires to avail 
him/herself of the Minnesota no-fault arbitration system, then the proceedings, in all fairness, 
should take place in Minnesota. The stated purpose of the no-fault system in Rule 1 is “to promote 
the orderly and efficient administration of justice in this State.” (Emphasis added.) NAII would 
prefer that Rule 14 clarify that the administration of justice will indeed take place in Minnesota 
rather than some other state chosen by the AAA. 



MARIANNE SETTANO 
AITORNEY AT LAW 

August 5,1999 

1935 West County Road B2 
Suite 245 
Roseville, MN 55113 
651-633-3014, ext. 7882 
Fax: 651-633-2920 

Frederick K. Grittner 
Clerk of Appellate Courts 
305 Minnesota Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55155-6102 

RE: Proposed Amendments to the Minnesota No-Fault Arbitration Rules 

Dear Mr. Grittner: 

Enclosed please find twelve copies of the Memorandum of the No-Fault Standing Committee in 
support of its proposed amendments to the No-Fault Arbitration Rules. 

Also enclosed are twelve copies of an Amended Petition with a Microsoft Word diskette. The original 
Petition contained some typographic, numbering and titling errors. With the exception of the addition 
of the term “facsimile” to the proposed changes to Rule 29, none of the changes in the Amended 
Petition are substantive. 

The Standing Committee for Administration of No-Fault Arbitration respectfully requests the 
opportunity to make an oral presentation at the hearing on August 17, 1999. The undersigned, as well 
as Richard Tousignant of the law firm of Schwebel, Goetz & Sieben, will be making the presentation 
on behalf of the committee. Thank you for your considerations. 

Sincerely, 

Marianne Settano 
Attorney at Law 

MS/ah 
Enc. 



In The Matter Of The Proposed Amendments To The 
Minnesota No-Fault Arbitration Rules 

AMENDED PETITION 

TO: THE SUPREME COURT OF THE STATE OF MINNESOTA: 

The Standing Committee on No-Fault Arbitration, by its Vice Chair, does hereby 

submit this Amended Petition to the Court to amend the No-Fault Rules as set forth in the 

attached Exhibit A, which is made a part hereof 

WHEREFORE, Petitioner respectfully requests that the Court grant the relief 

requested. 

Dated: August 5, 1999. THE STANDING COMMITTEE 
ON NO-FAULT ARBITRATION 

By: H-~- I 
ltA%ianne Settan 
Its Vice Chair 



PROPOSED RULE CHANGES 

PROPOSED NEW RULE NUMBER l(a) - PURPOSE AND ADMINISTRATION 

(Add as new rule l(a) (Current Rule l(a) and rule l(b) will be moved to Rule l(b) 
and Rule l(c) 

The purpose of the Minnesota no-fault arbitration system is to promote the orderly and 
efficient administration of justice in this State. To this end,. the Court, pursuant to Minn. 
Stat. 6 65B.525 and in the exercise of its rule making responsibilities, does hereby adopt 
these rules. These rules are intended to implement the Minnesota No-Fault Act and to 
the extent these rules may conflict with any other statute or other law, the Minnesota 
No-Fault Arbitration Rules shall control. 

PROPOSED CHANGE TO RULE 6 

(Add new second paragraph as follows) 

If the ciaimant waives a portion of the claim in order to come within the $10,000.00 
jurisdictional limit, the claimant must specify within thirty (30) days of filing the claims 
in excess of the %lO,OOO.OO being waived. 

PROPOSED CHANGE TO RULE 8 

(The stricken sentences are to be taken out of the present rule. The rest of the rule remains the 
same) 

The AA4 shall send simultaneously to each party to the dispute an identical list of four names 
of persons chosen from the panel. Each party to the dispute shall have seven business days 
from the mailing date in which to cross out a maximum of one name objected to, number the 
remaining names in order of preference, and return the list to the AAA. In the event of multi- 
party arbitration, the AAA may increase the number of potential arbitrators and divide the 

EXHIBIT A 



PROPOSED CHANGE TO RULE 10 

(Add new second paragraph as follows) 

The following facts, in and of themselves, do not create a presumption of bias or conflict 
of interest: 

a.) That an attorney or the attorney’s firm represents auto accident 
claimants against insurance companies, including the insurance 
company which is the respondent in the pending matter. 

b.) That an attorney or an attorney’s firm represents or has represented 
insurance companies. 

Committee comment: No-fault claims involve relatively small sums, needing expeditious 
disposition and requiring arbitrators experienced in the unique area of personal injury and auto 
reparations law. Lawyers specializing in this area generally represent either plaintif& or 
defendants and their insurers. To disqualify these practitioners Simply because of the nature of 
their practice would seriously deplete the arbitration process of necessary expertise and untairly 
impugn the given assurance of a lawyer that he or she could be fair and impartial. 

PROPOSED NEW RULE 1.3 - WTTHDRAWAL I- 

(New Rule 13) 

A claimant may withdraw a petition up until ten (10) days prior to the hearing. The claimant 
will be responsible for the arbitrator’s fee, if any, upon withdrawal. If the petition is withdrawn 
after a panel of arbitrators is submitted and ifthe claimant shall file another petition arising from 
the same accident against the same insurer, the same panel of arbitrators shall be resubmitted to 
the claimant and the respondent. If the petition is withdrawn after the arbitrator is selected and 
if the claimant shall file another petition arising from the same accident against the same insurer, 
the same arbitrator who was earlier assigned shall be reassigned. The claimant who withdraws 
a petition shall be responsible for all parties’ fXing fees incurred upon the refiling of the petition. 

PROPOSED DELETION OF PRIOR RULE 13 

(Prior Rule 13 is deleted in its entirety) 



. 

PROPOSED CHANGE TO RULE 14 

(The stricken portion is to be taken out of the present rule. The bolded sentence is to be added 
to the present rule. The rest of the rule remains the same.) 

3f-eene;l;ot;r\n, (A)n informal arbitration hearing will be held in the arbitrator’s 
office or some other appropriate place in the general locale within a 50 mile radius of the 
claimant’s residence, or other place agreed upon by the parties. If the claimant resides 
outside of the State of Minnesota, AM shall designate the appropriate place for the 
hearing. 

PROPOSED CJZANGE TO RULE 29 

(The stricken portion is to be taken out of present rule. The bolded portion is to be added to 
the present rule. The rest of the rule remains the same.) 

Each party waives the requirements of Minn. Stat. 5 572.23 and shall be deemed to have 
m agreed that any papers, notices or process necessary or proper for the initiation or 
continuation of an arbitration under these rules; for any court action in connection herewith 
including application for the confirmation, vacation, modification or correction of an 
award issued hereunder as provided in Rule 38; or for the entry ofjudgment on any award 
made under these rules may be served on a party by mail or facsimile addressed to the party or 
its representative at the last known address or by personal service, in or outside the state where 
the arbitration is to be held, provided that reasonable opportunity to be heard with regard 
thereto has been granted to the party. 

The AAA and the parties may also use facsimile transmission, telex, telegram or other written 
forms of electronic communication to give the notices required by these rules and to serve 
process for an application for the confirmation, vacation, modification or correction of 
an award issued hereunder. 

PROPOSED CHANGE TO RULE 32 

(Add new second paragraph as follows) 

Given the informal nature of no-fault arbitration proceedings, the no-fault award shall 
not be the basis for a claim of estoppel or waiver in any other proceeding. 



PROPOSED CHANGE TO RULE 37 (bj 

(Add bolded portion to present rule) 

Neither the AAA nor any arbitrator in a proceeding under these rules can be made a witness 
or is a necessary party in judicial proceedings related to the arbitration. 

PROPOSED CHANGE TO R-ULE 38 

(,4dd bolded portion to present rule) 

The provisions of Minn. Stat. 5 572.10 through 5 572.26 shall apply to the confirmation, 
vacation, modification or correction of award issued hereunder, except that service of process 
pursuant to Minn. Stat. 0 572.23 shall be made as provided in Rule 29 of these rules. 

PROPOSED CHANGE TO RULE 40(b) AND NEW RULE 40(c) 

(Add bolded portion to present rule 40(b) and add new rule 40(c)) 

If the AAA is notified of a settlement at any time up to 24 hours prior to the 
scheduled hearing, but after the appointment of the arbitrator, the arbitrator’s 
fee shall be the sum of $50.00. If the AAA is notified of settlement of a claim 
24 hours or less prior to the scheduled hearing, the arbitrator’s fee shall be 
$300.00. The fee shall be assessed equally to the parties unless the parties 
agree otherwise. 

cc> Once a hearing is commenced, the arbitrator shall direct assessment of the 
fee. 
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STATE OF MINNESOTA 

MINNESOTA SUPREME COURT 

In The Matter Of The Proposed Amendments To The 
Minnesota No-Fault Arbitration Rules 

Memorandum Of The No-Fault Standing Committee 

Rule No. l(a) - Purpose and Administration 

No-fault arbitration is intended to speed the administration ofjustice and decrease 
the expense of and simplify litigation. Minn. Stat. 0 65B.42(4). No-fault arbitration 
occupies a unique niche in dispute resolution and some statutory provisions which might 
otherwise apply may not fit well in the no-fault context. In case of conflict, the no-fault 
rules will govern. See, e.g., Allstate v. Allen, 590 N.W.2d 820 (Minn. App. 1990) 
(holding service of process in a proceeding to vacate an arbitration award is controlled by 
statute). 

The Minnesota Supreme Court, pursuant to Minn. Stat. 9 480.05 I, has the power 
to promulgate rules which regulate civil practice and procedure in the state. The no-fault 
arbitration rules are promulgated by the supreme court pursuant to the statutory authority 
provided in Minn. Stat. Q 65B.525, Rule 43. 

Similar to Minnesota Rules of Civil Procedure, Rule 81.01(c) which provides that 
statutes which are inconsistent or conflict with the Rules of Civil Procedure are 
superseded insofar as they apply to pleading, practice and procedure in the district court, 
this proposed new Rule l(a) is intended to eliminate conflict and promote efficient and 
simplified procedures for no-fault arbitration. 

For the Court’s information, attached are two summaries of the 1998 No-Fault 
Statistics, one by Karen Imus Johnson published in the Minnesota Defense Journal and 
the other by Wilbur W. Fluegel in Minnesota Trial Lawyer. 

Rule No. 6 - Over $10,000 Waiver 

This amendment is self-explanatory. If claimant waives the claim in excess of 
$10,000, the portion of the claim waived must be specified. 



Rule No. 8 - Proposed Change - Elimination of Pre-Selection Challenge 

The first step in the arbitrator selection process is for the AAA to send each party 
a list of four names, and each party strikes one name from this master list. In the second 
step, the AAA picks the arbitrator to serve in the case from the names remaining on the 
list. A party may then challenge the person selected. Currently, some parties are also 
challenging a person appearing on the original master list. 

The proposed change prohibits the “first step” challenge. A first step challenge is 
premature, coming before an arbitrator has been selected and before that person has had 
an opportunity to disclose and to explain any possible disqualifying relationship. 
Moreover, at this early stage, it imposes an excessive administrative burden on AAA to 
investigate factual disputes and to rule on early first-step challenges. 

Rule No. 10 - Proposed Change - Arbitrator Selection 

Since Kinder v. State Farm, a Hennepin County trial court decision, parties have 
attempted to use Kinder ‘to disqualify potential arbitrators in situations where, before, 
such arbitrators generally served without objection. Should an attoraey who has cases for 
other claimants against the respondent insurer be disqualified to serve as arbitrator 
because of evident partiality? Kinder says “yes”. Should an attorney who represents 
insurers be similarly disqualified? Kinder again says, “yes”. 

Under the proposed change, the foregoing cases will not be deemed instances of 
evident partiality (or, as it is also called, perceived bias) Questions of evident or 
perceived bias are questions of law. See Kinder, citing Pirsia v. Pleasant Mount Mart. 
Fire Ins., 512 N.W.2d 342 (Minn. App. 1994). This proposed rule change has several 
factors in mind. First, the proposed amendment does no more than remove a presumption 
of bias. Actual bias can still be shown to disqualify. Second, the person selected as 
arbitrator tiles a disclosure of any possible disqualifying relationship. When a selected 
arbitrator discloses a perceived relationship, but states this will not affect his or her 
ability to be fair, this statement of good faith further tends to negate any adverse 
presumption, much the same as for any judge. It is unfair and unrealistic to characterize 
all plaintiffs’ attorneys or all insurance defense attorneys as having a perceived bias. 
Third, unlike a judge, no-fault arbitrators are limited to deciding issues of fact (e.g., the 
reasonableness of chiropractic bills). Fourth, an attorney who represents different 
personal injury claimants against a respondent insurer does not, in serving as arbitrator, 
have a direct financial interest in the outcome of the instant case. Each case is different. 
On the other hand, an attorney who is employed as in-house counsel by an insurer 
obviously could not serve as arbitrator in that insurer’s case, but could serve in another 
case where a different insurer is the respondent. 

A copy of Kinder N is attached. 
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Rule No. 13 - Deletion Plus New Rule On Petition Withdrawal 

Existing Rule 13 dealing with settlement conference by the parties is unnecessary 
and is deleted. It is not used and is not needed. 

The proposed Rule 13 is on an entirely different subject. It deals with withdrawal 
of a petition by a claimant before a hearing. The rule sets out what has been Committee 
policy and is designed to inhibit arbitrator shopping. 

Rule No. 14 - ProDosed Deletion and Chance - Claimant Residence 

This proposed rule deals with the place of the hearing for claimants not residing in 
Minnesota. 

Rule No. 29 - Prouosed Change - Service of Notice By Mail Or Fax 

Minn. Stat. $ 572.23 says, unless otherwise agreed, service of motion papers in an 
arbitration shall be as provided for service of a summons in an action. The proposed rule 
amendment waives this statutory requirement and makes clear that service of process on 
motions to confirm, vacate, modify or correct a no-fault arbitration award may also be by 
mail or facsimile service on a party or its representative. This remedies the inconsistency 
noted in AJlstute v. Am, 590 N.W.2d 820 (Minn. App. 1999) and Leek v. American 
Express Prop. & Cas. c’o., 591 N.W.2d 507 (Minn. App. 1999). The committee believes 
it is important to keep procedures for processing no-fault claims simple and inexpensive. 

Although not noted in the committee’s original Petition, the Amended Petition 
requests that the second paragraph of Rule 29, which refers to the use of facsimile in 
giving notices, should be edited to add “and to serve process for an application for the 
confirmation, vacation, modification, or correction of an award issued hereunder” 

Rule No. 32 - No Estomel 

A no-fault award shall not be the basis for estoppel or waiver in any other 
proceeding. No-fault awards are quite informal with no fact-finding nor rationale given. 
If, later in related litigation, such as an uninsured motorist claim, issues of whether 
claimant’s injury was caused by the auto accident or aggravated a pre-existing condition, 
arise, it is often unclear from the no-fault arbitration award what exactly the arbitrator 
decided. 



Rule No. 37(b) - Proposed Addition - Arbitrator Not To Be A Witness 

This amendment is self-explanatory. This proposal deals with parties not being 
able to call the AAA or the arbitrator as a witness. Currently, the rule only prohibits an 
arbitrator being made a party. 

Rule No. 38 - Proposed Change 

This proposal should be read in connection with the proposed change to Rule 29. 
It deals again with service of process. 

Rule No. 40(b) and (cl - Chawe 

This proposal deals with administration. If the arbitrator does not rule on costs, 
the AAA shall apportion costs. 

Request To Make Oral Presentation 

The committee requests permission to have two of its members, representing the 
perspective of both the plaintiffs and the defense bar, speak to the Court on the foregoing 
rule changes. 

Dated: August 5, 1999. RespectfUlly Submitted, 
Minnesota No-Fault Standing Committee 



MmSOTANO-FAZILTz 
1998 ARBWZA2~ON ST~STZCS 

Karen Imus Johnson 
RIDER, B~xrr, EGAN & ARUNDEL, LLI? 

T he Minnesota No-Fault 
Automobile Insurance 
Act was passed in 1975. 

One of the stated purposes of 
the Act was: “To speed the 
administration of justice, to 
ease the burden of litigation 
on the courts of this state, and 
to create a system of small 
claims arbitration to decrease 
the expense of and to simpli- 
fy litigation1.1” Minn. Stat. 5 
658.42(4). To achieve this pur- 
pose, the No-Fault Act 

requires “mandatory submission to binding arbitration of 
all cases at issue where the claim at the commencement of 
the hearing is in an amount $10,000 or less against any 
insured’s reparation obligor for no-fault benefits or com- 
prehensive or collision damage coverage.” Minn. Stat. 3 
638.525, Subd. 1. 

The American Arbitration Association (“AA,“) is the 
statewide administrator of the no-fault arbitration system. 
Since 1975, the AAA has administered nearly 40,000 no- 
fault cases. Each year, the AAA prepares an annual report 
which it submits to the Minnesota Supreme Court. The 
report contains a section entitled “Case Statistics and 
Award Study.” Under “Case Statistics,” the report lists the 
number of cases filed with the AAA during the preceding 
year, along with the disposition of those cases. The “1998 
Award Study” section of the report contains a summary of 
award information obtained from the first 300 cases 
awarded in 1998, including the amounts claimed at the 
hearing and the amounts awarded by the arbitrator. The 
following is a summary of the “Case Statistics and Award 
Study” data for 1998. 

In 1998, 4,668 no-fault petitions were filed with the 
AAA. This amount represents an increase of approximate- 
ly seven percent over the 4,346 no-fault petitions filed in 

Xls. JOHVN& is a magna cum laude graduate of the William Mitchell 
College of Laiv. She is an associate at the Minneapolis firm of Rider, 
Bwnett, Egan & Arundel, LLI? 

1997. Of the 4,668 no-fault petitions filed in 1998, 1,184 
(25.5%) went through the hearing process and resulted in 
an award; 1,404 (30%) settled prior to arbitration; 170 (4%) 
were withdrawn by the claimant; 25 (.5%) were stayed or 
consolidated; and 1,886 (40%) were still pending at the end 
of 1998. Of the cases still pending, the AAA explains that 
the majority “were filed in the latter part of 1998.” 

The 1998 Award Study revealed that the average no- 
fault claim presented at the time of hearing was $6,814.99. 
Of the 300 cases studied, 22% of the claims were $2,500 or 
less; 24% of the claims were between $2,501 and $5,000; 
18% of the claims were between $5,001 and $7,500; 14% of 
the claims were between $7,501 and $10,000; and the 
remaining 22% of the claims were amounts in excess of 
$10,000. It should be noted that both Minn. Stat. 5 658.525, 
Subd. 1 and Rule 6 of the Minnesota No-Fault Arbitration 
Rules only require that the claim be “$10,000 or less” at the 
time the arbitration is commenced. Rule 6 specifically pro- 
vides that, “In cases where the amount of the claim contin- 
ues to accrue after the petition is filed, the arbitrator shall 
have jurisdiction to determine all amounts claimed includ- 
ing those in excess of $10,000.” 

With respect to award amounts, the study revealed the 
average no-fault award was $4228.25. That amount is 
approximately 62% of the average claim. According to the 
award information, the claim was awarded in its entirety 
in 18% of the cases and denied in its entirety in 12% of the 
cases. Of the remaining cases, the claimant was awarded 
between I- 25% of the claim in 6% of the cases, between 26 
- 50% of the claim in 12% of the cases, between 51- 75% of 
the claim in 21% of their cases, and between 76 - 99% of the 
claim in 31% of the cases. 

These statistics, which show that no-fault claimants 
recover more than half of their claim in more than 70% of 
the cases, will come as no surprise to the attorneys who 
practice no-fault law on a regular basis. What no-fault 
practitioners may sometimes forget, however, and what 
the AAA award study shows, is that it is possible for an 
insurer to achieve significant, if not total, victory in the no- 
fault forum. A 
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No-Fault Arbitration Umdate 
By Wilbur W. Fluegel 

The American Arbitration Association harr 
served for more than twenty years as the 
statewide administrator of the no-fault 
arbitralion system in Minnesota, and the 
AAA reports annually to the Supreme 
Court regarding the status of No-Fault. 
arbitrations in the state. 

This short article &scribes recent dovelop- 
ments at the AAA, and summarizes the 
nature of arbitration0 handled and resolved 
in 1998. 

1. VOLUME OF CAKES HANDLED 

Since the inception of the program, 
authorized under Minnesota Statute 0 
65B.525, in 1975, the AAA has adminis- 
tered nearly 40,060 no-fault casea in 
Minnesota. Case filings before the AAA 
continue to increase annually. The growth 
in case tilings was by 18.6% in 1997 and 
7.4% in 1998. 

0 
Claim Amount 

claims in excess of the 
SlO,OOO jurisdictional limit of 

lxaJ.mIpe6 
the AAA. it should be noted 

Cases Piled 4,668 4,346 3,663 
that those claims were under 

Awards Made 1,184 1,984 1,700 
the $ IO,000 cap at filing and 

case settled 1404 2092 1,807 
grew to exceed the limit by 

Cases Withdrawn 170 187 135 
the time of disposition. The 

Stays/Consolidations 25 44 17 
Minnesota No-Fault Arbiba- 

Still Pending 1,886,39 4 
tion Rules, promulgated by 
the Minnesota Supreme 

J! 
l Court, provide that “where 

the amount of the claim continues to accrue 
Il. SIZE AND DIWOSITION OF 
CLAIMS 

after the petition is filed, the arbitrator shall 
have jurisdiction to determine all amounts 
ch&ned including those in excess of 

The average claim filed in 1998 watt fat SlO#OO.“t (See table above) 
66,8 14.99. and the average award watt for 
f4.228.25. As noted in the table below, of Of the awards studied by the AAA in its 
he tint 300 cases filed in 1998 for w&h report to the Supreme Court, slightIy les.9 
:he AAA developed its statistics, the vast than one-fifth, or 18% resulted in the full 
majority of 192 or nearly &I% Were for amount of the claim being awarded. and 
:laims amounting to $7,500 or lea& and slightly more than one-tenth or 12% of the 
16% were for mounts of $S,ooO or lam time the claim was denied in its entirety. 
Tully 22% or more than a fifth of all filing8 On average, 65% of the amount claimed 
uere for claims of S&SO0 or loss. was awarded by the arbitrator. (See table 

next page) 
mile 4 1 tilings or over 13% were for 

Significantly. more than half the claim was 
given 76% of the time, end more than 
three-quarters of the claim was awarded 
48.6% or nearly half the time. A claimant 
had only a three in ten chance of getting 
50% or leas of the amount claimed. 

III. PANEL MEMBERS 

Aamdhq to its report to the Supnme 
Court, the MA “maintains [al panel of 
1,027 nofault arbiuatore,r and is involved 
in seeking to enhance the system by “recruit- 
meni of arbitrtuo~ maintenance of arbitrator 
infiJfJn&~” and olIww%e’. Both the AM 
andtheMTLAmaintain,aliiofarbitrator 
namcs,*butatpretrentthebiolpaphical 
illfornlaIiooonIhcpracticoareasand 
percentage of pm&e of arbitrators is 
m&&cd by the MA ahw. It Is available 
fmm the cpst administmtor assigned to the 
case with simply a phone call. 

Iv. ETWCAL RULES 

In 1998 the MA irnpIemettkd a Code of 
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~thin for Employees, which provides 
iormal training on ethics topics. The MA 
has advised the SU~WIE Court that since 
**the AAA holds a unique place in the legal 
;md business communities, the key to its 
;uccess is the ethical conduct of its employ- 
XS.-’ 

The Code of Ethics states in part, that 
‘employees will uphold tic integrity and 
mpaniality of the American Arbitration 
association and the process it administers 
nd promotes.“Q It states ha1 AA4 
Employees shall be impartial. diligent and 
3urteous to all parties. arbitrators. fellow 
nployecs and membcls of the public with 
horn they come in contact in the course of 
eir duties. Employees shall endeavor to 
roid any appearance of partiality and shall 

show favoritism to any party.* 

V. STANDING COMMI?TER 

The Supreme Court appoints a standing 
committee to advise it on issues tv&ed to 
the administration of the No-Fault rubitra- 
tion system and to resolve certain disputes 
that may arise regarding procedures. The 
AAA works with the Standing Committee 
regarding the development of the arbitra- 
tion procedures, including issues of 
statutory or rule change. 

In the three meetings hcid in 1998, the 
Standing Committee considered and 
rzqonded to eighteen separate iasucs 
submitted by members of the bar, reviewed 
four arbitrator conduct complaints and 
thirty-one appeals regarding removal or to- 
afffrmation of arbitrators. The Standing 
Committee is currently chaired by retired 

100 

80 

i 
i 40 

niknkd 

U1*2!l% 

11126-5096 

a 51.75% 

B 76.99% 

a 100% 

WIL FLUEGEL is a Minneapolis attorney 
who serves on the Supreme Court No-Fault 
Standing Committee. He is board cert@ed 
as a civil trial specialist by the National 
Board of Trial Advocacy and the Minnesota 
State Bar Association, und semes on the 
A4Ti.4 Board of Governors, Publications, 
Finance and Amicus Committees. 

Supreme Court Justice John E Simonette. 
and its members include Mike Fargione, 
Wil Fluegel, Keith Sjodin, Steve Smith and 
Richard Tousignant, as well as Pat Brendel, 
Mike LaFountaine, Bill Moeller. Marianne 
Settano. Buck Strifert and Karen Melling 
van VIiet. 

1. Rule 6, Minnesota No-Fault Arbitration 
Rules (1997). 
2. Summary of Report at 5. 
3. Idatl. 
4. Id. at 5, 
5, id.atl. 
6. Id. 
7. Id. 

The Mnnesota Trial Lawyer thank the 
American Arbitration Association for 
supplying the sta@tics used in this article. 
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STATE OF MXNNESOTA :: . DISTRICT CO&T 
- . 

COWNTY OF HENNEPfti' 
? 

FOURTH JUDICIAL DXSTRICT 

Michelle-Bach Kinder, . 
. - Claimant, 

H.ExoRA.NDux .zwD 
ORDEp 

c 
V. 

. - 

State 'Farm Mutual. Automobile 
Insurance Company, e 

File No.: CT.97-3037 

Respondent+ . 

To: Claimant through.her attorney Paul K, Dowries, MEYER & 
ASSOCIATES, P-A., 
Blvd., 

Park Place East, Suite 61'0, 5775 Wayzata 
St. Louis' Park, MN 55416 and-Respondent through its. 

attorney, William M. Hart, -HER L GEER, P.L.L.P., 4200 
Multifoods Tower, 33-South Sixth Street, Minneapolis, MN 
55402-3788. - 

On November 23, 1998, Judge Isabel Gomez, of this District 

Court heard respondent's motion to stay arbitration and strike 

the arbitration panel. Claimant was represented by P&u1 K. 

DowTIes. Respondent was represeuted'by William M. Hart. Final 

_ submissions were received in chambers on December 21, 3.998, 

Based upon its own file, and upon the written and oral . . . 

submissions of counsel, it ishereby. 
. 

ORDisRED- . . 

1. That respdndent's motion to strike the arbitration 

paml is granted. . 

2. That this Court's July!,&, 1997 Memorandum and Order is 
- 

incorporated by reference. 

3. That the attached Memorandum be made part bf this 

. 

- . . . . . - m. I 



*. *. 

m . 

. 
- . 

. 
. . . * 

Order. _ i I 
4. That the matter be submitted to arbitration pursuant to 

Minn. Stat. fi '65B.525 
*- 

Dated this 1 day . 
of March, 1999. 

. . 

. 

. . . . . . . %. c 
I - 
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. 

I39:2t3 
-1 -. RECEIVED ~ROM:6123422652 _ : P.B3 



. . . . 6!23622052 
L ’ 

PAGE. 4/l 3 

. packsround. 

Puriuant to this Court's July 8,. 1997, Order, plaintiff 

Michelle Kinder submitted to an'fME; and on November 26, 1997, 

the parties refiled for arbitration. Kinder w&s rep&s&ted by 

Paul K. Downes of Meyer.and Associates, P.A. and State Farm was - - r 

-represented by Michael R. Moline of Meagher and Geer, P.L.L.P.. 

The American Arbitration Association produced a panel 

listing four potential arbitrators. The parties we*Fe asked to- 

strike one member-of the panel, and then the arbitrator would be 

selected by th? AU from the remaining two names on the list.. Of 

the four potent& arbitrators on ‘the list, Three of them uere:, 

Robert M. graze@, an attorney at M&ag@er & Gee'r; James G. 

Weinmeyer, an attorney at S'chwebel, Goetz & Sieben'and George E.. . 

Antrim, III, an"attbmey at Krauge & Rollins, . 
In a letter dated January 21, 1998, State5Farm petitioned 

. 
AAA for the removal of Weinm&yer and $.ntrim because of their 

evident partiality. Both lawer,s .at.theVtime had active cases . 

against Sta$e Farm and its insure&. . - . 
On January 29,' 1998, Rinder's attorney &bmitted a lett.er to 

AAA, opposing State Farm'k request' to'remove Weinmeyer and 

Antrim, and requesting: that Frbee be removed as a potential _ 

arbitrator, because his firm, Meagher SC Gaeq, represents State 

Farm in this lawsuit. -In p letter 'dated February 2, 1998, AAA 
T 

declared, withotit explanation, '-that "upon review of the file &d 

the contentions of the parties, ,tbe pssociation has,,removed 

. 1 

-- * f . . 
ii 

‘. 

. 
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. 
Robert M. Frazee from the list and 'have [~icl~reaffirmed George _1 z 

E. Antrim III and James G. Weinmeyer." &g, Februaxv 2, 1998 

letter aitached as FxhLbit I' to fiffidaviti of *Paul K, Downeg. * . 
State Farm then appealed AAA's decision to the No-fault 

again requesting the removal of Weinmeyer and Standing Committee', 
. 

i 
Antrim. On March 4, 1998, Anne M. Rabat&, Case Administrator - 

for the AAA, sent the parties a letter which, without inore,' m 
; 

5. stated that IlIt]he No-Fadt Standing Committee has revietied the 

part- iesmJ contentions and has voted to Reaffirm the Arbitrator's .-. 
[sic] wm S-gg, March 4, 1998 letter to the x&ties, attached as m 

Exhibit J to AffiAavit of EQul %. DOW=. Rabatin's letter also 

instructed the parties to submit their arbitrator lists on or 

1 before March 13, 1998. State Farm refused to do so and indicated 

I 
i ' 

that it would be bringing the current motion before the court. 

Kinder indicates that, lf[~lince kh$s Court's original 
I ! 
, decision, AAA has been deluged with requests on behalf of ciefense 

attorneys to remove plaintiff's Lawyers as no-fault arbitrators 

based on this court's ori$i.nal decision,' plaintif f's Memorandum 

of' Law in ODnosiwdant's Reauest to Strike the 
l 

&&i.tration Panel and Stav +.he A&&&rat ion, (nPlaintiff's - 
. 

MemorandumW), at 4. At an,October 17, 1997, Meeting of the No- . . 
I Fault Standing Committee, the members voted to allow the 

inclusion of the following language in letter responses to any . 

party citing this Court's July 8, 1997, Order as the basis for 

objection to an arbitrator: - . . 

The mere fact that an arbitrator has handled cioims 
against a party to the arbitration in the'apast, or 

2 -. 



curren~?v, it lsicl is.not in and o-f itself evidence bf - 
partiality or &he appearance thereof." (Emphasis 
added) .- :' 

t& pinutis of the October 37, 3997 @arterlv Meetcinu of the No- 

F~IJ~ sta@&~ comrni_t;tee, attached a6 Exhibit I?, 'to &ifidavit of 
.* ,Paul K. D owner'. - ' 

Notwithstanding the Committee's position, it rfppears that ~ 

. AAA removed Frazee because of. "the mere fact" that Fraaee’s firm 

was 8'handl[ixIg] claims against a party to the arbitration . . . 

currentl.y.1' J,bid.,. Arbitrators, unlike courts, have no duty to 
--. 

set f&h the reasons for their,decisions; but no other cause for 

Frazee's removal has been articulated.. 

Anal- 

~~'Evi.dent -phrtiality' is not the same as actual bias." &&, 

C&mm QnwtaJtIi Coa'tinqs Corrs.‘v, Contjnental Cas. Co., 333 U;S. 
. 

145,' 147-48, 89 s.ct* 337, 338+39,' 21 L.Ed.2d 303. (1968>, as 

cited in wq Pleasant Mud Mut, F u ire Ins. CO.,, 512 N.H.2d 

342, 344 (Mizin. Atip. 1994+ Whethex there is evident partiality 

is a legal qest+on,,Pirsiq, -at 344, whereas whether t;here.is 
. 

. actual bias is a fact question. Tovota of Berklev v. &omobile 

, . * Salesmen s ,Uruon. Lc2 cahl~gq, ~34 F.2d 751, -5-6 (9th Cir-' 1987): 

~ert.'deni&d,-,480.U.S.‘ 945; 107 S.Ct. 1602,' 94 L.Ed.2d 789 

(1987) . The'issue before this Court is whether Mr. Antrim and 

Mr. We-inmeyer- should be stricken from the arbitration panel in . .- 

this case, 'based upon their evident partiality. 
w 

jLL . Kinder's tim&&.Jnes.s srqumenl;. 

'fn Minnesota, ' "contacts between an arbitrator and a 
* / 

3 ' 
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party . . . that might create an impression of"possible bias, i 

requira tl":zE the arbitration award be vacatcld." .Nor+hwest 

. . 

Mechan,j.c&l tic.- V. Ptiblic Utils. Comm'n, City of Virginia, 283 
L 

.‘N.W.2d 522, 524. (Minn. 1979); .&J&r& commonwealth Coatinas Cork.. 

v. Cnntigdcal GIS. Co., 393 U.S. 145, 150 (1968). ’ l ’ 

finder argues that "[dIetermining whether 'an arbitrator is * . 

qualified to hear a matter before the. arbitrator has even been 

selected i3 premature and results in a waste of the .court's 

‘resouscss ,)I plafntiff's Memorandum, at 4-5. Sha'further asserts 
-_ 

that "[u]nti2. an arbitrator has actually been selected to hear a - 
case, a well reasoned arid thorough analysis of &ny potential 

arbi L__ Q ,_. ---cor bias cannot be conducted," Id. 

Given Kinder’s success at having Mr. Frazee removed as a . 
I 
! 

i 
pdtcmtL+.l a&itrator prior to his selection, she is arguing that 

, 
what's good for the goose is riot good for the gander. Frazee was 

removed a.s a potential arbitrator, apparently because he works at 

I 
i , 

Meagher and Geer, and attorneys from that firm represent State' 
i 
1 karm here. State-Farm opposes Antrim and Weinmeyer's presence on 
I 
I . 
i the panel, because they, themselves, are actively engaged in * 

I . . 
litigation against it. - 

I While acknowledging khat Frazee was prdperly removed from . 
I : . . 

ihe panel as a .potentLal arbitrator, Kinder nevertheless contends 

i that evidence showing' that Weinmeyer has 27, active baees.'&ainst 

j 
. 

,State Farm, and that Antrim has 5 active lawsuits aQ-ainst State 

Farm, "falls well short of a~ ackquate basis to remove two ' 

po",eixFn. 1 arbitrakors when nothing is known about the cases Mr. . 
* I 

4 

. r - , L . _ . 
1 . 
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Al’lfrirn *:..i::i: :a: -’ . Weinmeyer have involvihg StateFFarm." plainti-ff'a 

~~&.Z , ?. y 4 I. . The undersigned is at a loss to.understand why 

on-e pare-;~- te an arb.itration'must accept evident parUality, while 

:another gai.r.s -kelief from it. 

.n,!; tlhis z:ourt found previously, arbitration in these 

circUp.s tances is, as a matter of law, tainted bk the appearance a 
. * 

of imprcpri2ty. Pirsiu v. Pleasant Mount Nut. Fjre Ins., 512 . 

N.W.2d 342, (Minn. App. 1994). It would be futile to order the 

parties to arbitrate this matter before either Antrim or 

-Winmeyer, only to have the matter corm before this Court, yet 

again, 33. 7, motion to vacate the award. 

& &~~gu~~:~i.i;v under Minn. Stat, !3572,09. . 

IYinn. Stat.. fj572.09 sets forth.the standard to compel or ' 

stay arbitration. qlthough,rhe statute .indicates that 'pa stay . 
should be granted only when there-is a showing that*thexe has 

been no agreement to arbitrate the matter," plaintiff's I 
~~Q&QL at 6,'Minn. Stat. S572.08 provides for relief "upon 

Such growxki as exist at law or in equity . . . .)I . 

The question of whether. an arbitrator appears to be partial 

is cartainlji an equitable issue. Defkndants are before this 

' dourt for 2. second time in essentially the Same posture as .. . 
: 

before... Although there is no authority expressly permitting this 

Cc& to-strike a panel before a decision haa. been rendered-by an 

arbitryr, principles of equity allow this court to do so when 

having the arbitration would be an exercise in futility and a 

waste of resources. 

5 
. 

. 

: : 



Minn. Stat. 9572.19 grovidcs for vacating an arbitration 

award &igre "[t]here WEB evidpnt partiality by an arbitktor _ 
. 

appointed as a, neutral-or corruption i: any of- the arbitrators -or 
. 

miscori2uct prejudicing the rights of any party. II Minn, Stat. 

5572.10, subd. 2, provides a definition of a ndutra1 arbitrator, . . . 
and rmds a~ -follows: _ - 

Sulod, 2. Disclosure by a neukl arbitrator. la) a 
~neut.rsl arbitratar y is the only arbitrator in a case or is 
one appointed by the court, by the other arbitrators,. or by 
all parties together in agreement. A neutral arbitrator 
does not include one selected by fewer than all parties even 
though no other party objects. LBL. (emphasis added). 

Kinder nrgues that, because a no-fault arbitrator is not selected 

or agreed upon by both parties, s/he is not a neutral arbitrator, 

.and, thor&ore, is %ot xequfred to avoid aU*appearadc& of. 

'evident iartiality. It J'Jl.aiq&Lff'e Memorandw, at 7. In support e 

of her argument, she relies on me ir. F?rm pureait Mututi 

usurance Com~~nv, '421 N.I?.2d-406 (Mhn. App.'19881 an: S8feCo 

.~r.s~g-~-~ Co. of America v. stariha, 346 N.W.2d 663 (MinnV App. 

1984). Hoiever, both Frank? and Safeco are di$tingui.shable from 
. 

this cs$e. 
. 

The cases cited by tinder dealt with a-three-person . 

arbitration panel, in which each party selectdd'its-dwn ' . . 

arbitrator, and a third, neutral, arbitrator was appointed. The . 
third cr.Z.trator was under a duty td avoid the'appeaqmce of . 
evident partiality. .* - . - - 

In no-fault arbitrations, thee is 051~ one arbitratw 

appoirrtcld to decide the matter. To accept Kinder's position' that 
L . 6 

. . . 
E . . * . -. 
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. 

no-fa,,l': nci:,:l I: raters are noz "neutral, w wouldJ,,bF to con&de tliat - . 

thq a~*$? nef.:*ssarf.ly biased. Acq@escing to the fact that no- 
- 

_fault.trrbitrators are pecessarily biased, arid accepting this fact 

as l:rL ,2::z!\,rkrSb$e; flies in the face of b&i? principles.o'f 
: . . 

faisnzss :G.ch all officers of the court are under a dut$ ta 

cbservc= . SW can parties to arbitration maintain any &aith in ', 

the ~rticrn~~ if thay are forcec3 to accept arbitrators who may not: 
. 

* merely N partial, but, ‘in fact, not & partial?. 

& &&$kr’s arqmaal;: conca inct the limited numbex w 
m-fault mtors. '. 

- Kinder argues that: - . 

" ES] wM.ls~- the number of available no-fault arbitrators $s a 
Limitxd number of attorneys regularly practicing in the 
F ~~z~jonal injury area and.because practicing in tHat area on 
h&alf of the plaintiff inelves p,ursulng claims'againetV the' 
Game insurance companies on a regular bask, the? rbe fact - 
that an wbitrator may be pursuing claims agqinsc Sta;e FaXm 
as part of hie regular practice car&t be ground? for . 
impartiality as aa arbitrator in a case irivolving State . .. . 
Farm. " . . 

3l;,j,,-.cLffCs &pmOy--,duq; at .11 I 14 As it has repeatedly noted in , . 

writirig and orally on the record, this Court. raupporrs the 0 

arbiirar.i4x of no-fault claims, However, if it is to..survivh as 
. 

an alternative to litigation, the arbitration process'muat . . 
maintain its integrity. State Farm, iike any other &rty.to an . . . *_ 

act ion, is en&led to arbitration hearings that are‘ .free .frbm . . . . . 

tl!!-l! appaarance of impropriety, notwithstanding any*diffi~lty 

involvecl in finding a suitable arbitrator. * ., ,. . 
Kinder further asserts that ti [nlo-fault arbitratars are . 

. ;, 
uniqk? ~2 unlike any other type of-arbitrator," and that "[tlhe a. 
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AssociatL~~n. . . C" &, the statistical analysis presented to this Court ' * ;>ygzvey‘ 
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Thi : ; .:ocixt: in KS holding that whwxver an arbitrator has 
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Or She i5: actively engaged in current litigation against a party, * 
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MEYE 

ASSOCIATES, P.A. 

helping injured people 

August 10, 1999 

Via Messenger 

Frederick K. Grittner 
Clerk of Appellate Court 
Supreme Court 
305 Minnesota Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55155-6102 

HELEN M. MEYER 

PAUL K. DOWNER 

DANIEL E. FOBBE 

FRIEDRICH A. REEKER 
OfC"unse, 

Re: Proposed Amendments to the Rules of Procedure for No-Fault Arbitration 

Dear Mr. Grittner: 

Enclosed for filing please find 12 copies of my Written Remarks and Request for Oral Hearing. I 
do request time for a brief oral presentation at the hearing on August 17. 

Thank you for your assistance. 

PKD:jbr 

enclos. 

Park Place East * Suite 610 * 5775 Wayzata Boulevard ” St. Louis Park, MN 55416 ” Tel 612544.8985 ’ Fax 612.544.8272 ’ Email meyerlaw~winternet.com 

Helen M. Mqer is a Civil Trial Specialist, certified by the Minnesota State Bar Association and the National Board of Trial Advocac.y 



STATE OF MINNESOTA 
IN SUPREME COURT 

OFFICE OF 
APPELLATE COUftTS 

AUG 1'1 19% 

In Re Hearing to Consider Proposed 
Amendments to the Rules of Procedure 
for No-fault Arbitration 

WRITI'ENREMARKSAND 
REQUEST FOR ORAL HEARING 

INTRODUCTION 

Please consider this my written remarks in favor of adopting the No-Fault Standing 

Committee’s proposed change to Rule 10 of the Rules of Procedure for No-Fault arbitration. 

Outlined below is a real-life example of why the rule change should be adopted in order to meet 

the intended purposes of the Minnesota No-Fault Act. 

Also attached to these materials is an article I co-authored for the William Mitchell Law 

Review regarding this problematic issue of arbitrator bias (the relevant section is on pages 1013- 

1018). 

STATEMENT OF FACTS 

Micah Kinder was injured in a collision which occurred on November 24, 1993. She 

submitted an application for no-fault benefits under her policy of automobile insurance with State 

Farm Insurance Company. State Farm suspended Ms. Kinder’s no-fault benefits effective July 25, 

1996 and as a result she filed for no-fault arbitration with the American Arbitration Association 

(“AAA”). Under the procedure used by AA4 for many years, Attorney James Lavoie was selected 

to act as the no-fault arbitrator. After being selected, Arbitrator Lavoie made the following 

disclosure: 

I represent the plaintiff in Kimberly Curran v. Sven Gustavsson. Sven Gustavsson 
is insured by State Farm and represented by R. Gregory Stephens, Kerry Evenson 
and Leatha Wolter of Meagher & Geer. I represent many other persons on claims 
where the adverse party is insured by State Farm. Also, our firm is handling other 
claims being defended by Meagher & Geer. I don’t believe these circumstances 
affect my ability to be impartial, but I am compelled to make the disclosures. 

Arbitrator Lavoie went on to accept the arbitrator’s oath which is required by all no-fault 

arbitrators and reads as follows: 



The undersigned arbitrator, being duly sworn, hereby accepts this appointment 
and will faithfully and fairly hear and decide the matters in controversy between 
the above-named parties, in accordance with the Minnesota No-Fault Act and 
Rules promulgated thereunder and will make an award according to the best of 
the arbitrator’s understanding. 

After Arbitrator Lavoie made his disclosure, State Farm petitioned AAA to have Mr. Lavoie 

removed as the arbitrator. Written arguments were submitted on the issue and AAA conducted an 

investigation pursuant to Rule 4 of the Minnesota No-Fault Standing Committee Rules. After 

completing their investigation, AA4 determined that “upon review of the file and the contentions 

of the parties, the Association has determined that Arbitrator James Lavoie shall be reaffirmed as 

the arbitrator on this file”. Rule 4 of the No-Fault Standing Committee Rules allows that “a party 

may appeal the determination of the Association to the No-Fault Standing Committee”. State 

Farm never attempted to appeal the decision to the Standing Committee and instead went 

forward with the arbitration with Arbitrator Lavoie presiding. 

Ms. Kinder’s no-fault arbitration before Arbitrator Lavoie was held on December 17, 1996. 

Arbitrator Lavoie issued a decision and specific Findings of Fact in favor of Ms. Kinder. 

State Farm then brought a motion before the District Court to vacate Arbitrator Lavoie’s 

award based on their argument that the arbitrator exceeded his authority by not ordering Ms. 

Kinder to attend an IME. As a secondary argument, State Farm suggested that the matter should 

be remanded for a second arbitration before a different arbitrator. The District Court, on its own 

initiative, questioned whether Arbitrator Lavoie was qualified to hear the case in the first place 

based on the fact that he was handling claims against State Farm and State Farm’s insureds as part 

of his regular litigation practice. By order dated July 8, 1997 the District Court ordered Ms. Kinder 

to attend an IME, vacated Arbitrator Lavoie’s decision and removed him from the case based on 

“the fact that he actively represents clients who are opposed to State Farm provides strong 

evidence that the arbitration would not be free from the appearance of impropriety”. 

After attending the IME as ordered, Ms. Kinder refiled for arbitration on November 26, 

1997. As part of it’s regular procedure, AAA issued a list of four potential arbitrators and asked 

each party to strike one name. The arbitrator would then be selected from the remaining two 
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names on the list. Instead of striking a name and returning the list, State Farm refused to return 

their list and argued that two of the names, James Weinmeyer and George Antrim, should be 

removed from the list of potential arbitrators since Mr. Weinmeyer and Mr. Antrim currently had 

claims pending involving State Farm. 

By letter dated January 21, 1998 Defense counsel petitioned AAA to remove Mr. 

Weinmeyer and Mr. Antrim based on the fact that Mr. Weinmeyer had 27 active cases involving 

State Farm and that Mr. Antrim had four cases against State Farm. I submitted a letter opposing 

State Farm’s request to remove the arbitrators. On February 2, 1998 AAA issued a letter denying 

State Farm’s request to remove Mr. Antrim or Mr. Weinmeyer. Defense counsel then appealed 

AAA’s decision to the No-Fault Standing Committee. By letter dated March 4, 1998 the Standing 

Committee indicated that “the No-Fault Standing Committee has reviewed the parties contentions 

and has voted to reaffirm the arbitrators”. 

After the Standing Committee refused to remove the arbitrators, State Farm petitioned the 

District Court for a second time asking that the court remove the two potential arbitrators and 

asking that the court stay the arbitration “until the AAA has generated a new arbitration panel that 

is made up of potential arbitrators who are not evidently partial”. The same District Court judge 

again granted State Farm’s motion and removed both potential arbitrators reasoning that “both are 

currently involved in litigation against a party to this arbitration”. 

On May 5, 1999, AAA issued its third list of potential arbitrators regarding this case. 

Attorney George Hottinger was one of the names that replaced the two potential arbitrators 

removed by the District Court. Both sides submitted their strike lists and Mr. Hottinger was 

selected to act as the arbitrator in this matter. The background that Mr. Hottinger provided to AAA 

indicates that 10% of his practice is on behalf of plaintiffs and 90% is on behalf of defendants. In 

light of that, State Farm had no objection to Mr. Hottinger serving as the arbitrator. Currently, the 

matter is set to be arbitrated before Mr. Hottinger on September 30, 1999. 
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ARGUMENT 

It has now been almost six years since Ms. Kinder’s automobile collision, More 

importantly, it has been over three years since her no-fault benefits were suspended and two 

years and eight months since she initially won her first no-fault arbitration. For the past three 

years MsKinder has been dragged through continuous litigation and yet is still waiting to arbitrate 

her no-fault claim for a second time. 

On a personal level, Ms. Kinder has been holding onto unpaid medical bills for almost 

three years and is being pursued by both medical providers and collection agencies. She is 

concerned that her case will continue on so long that the medical providers will no longer be 

willing to wait for the result of her litigation and will begin fully pursuing collection of their 

medical bills through a lawsuit of their own. More importantly, Ms. Kinder has delayed seeking 

certain appropriate medical treatment for fear of incurring additional medical bills, a result which 

could be detrimental to her healing process. 

As this Court well knows, the drafters of the No-Fault Act hoped to satisfy a number of 

purposes. Some of the purposes of the No-Fault Act include: 

(1) To relieve the severe economic distress of uncompensated victims of 
automobile accidents within this state by requiring automobile insurers to offer 
and automobile owners to maintain automobile insurance policies or other 
pledges of indemnity which will provide prompt payment of specific basic 
economic loss benefits to victims of automobile accidents without regard to 
whose fault caused the accident; 
. , . 

(3) To encourage appropriate medical and rehabilitation treatment of the 
automobile accident victim by assuring prompt payment for such treatment; 

(4) To speed the administration of justice, to ease the burden of litigation on the 
courts of this state, and to create a system of small claims arbitration to 
decrease the expense of and to simplify litigation and to create a system of 
mandatory intercompany arbitration to assure a prompt and proper allocation 
of the costs of insurance benefits between motor vehicle insurers; 

. . . 

Minn. Stat. § 65B.42. 

Clearly, the above intended purposes of the No-Fault Act are not being met as evidenced 

by the Kinder case. The current rule, without the proposed change, does nothing to meet the 
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intended purpose of speeding the administration of justice and easing the burden of litigation on 

the courts of this state. As noted above, Ms. Kinder has had to return to the District Court level 

three times since initially winning her arbitration. Without the proposed rule change, the parties 

become stuck in a time consuming “revolving door” to the District Court for the simple purpose 

of selecting an arbitrator. With over 4,000 no-fault claims filed per year, the District Court, as a 

matter of efficiency, cannot be responsible for selecting an arbitrator. 

The proposed change to Rule 10 makes good sense for both the plaintiff and defense bar. 

It is undisputed that both sides desire quick and fair arbitrations that are determined by intelligent 

and informed decision makers experienced in the area of no-fault law. Without the proposed 

rule change, it is arguable that virtually all of the plaintiff and defense personal injury bar would 

be excluded from serving as a no-fault arbitrator. The number of available no-fault arbitrators is a 

limited number of approved attorneys who regularly practice in the personal injury area. 

Practicing in the personal injury area involves representing plaintiffs pursuing claims against a 

limited number of insurance companies or representing one of the limited insurance companies 

in defending the plaintiffs claim. From the plaintiffs perspective, to disqualify an arbitrator from 

hearing a no-fault claim because he or she is handling an unrelated case against State Farm or a 

State Farm insured would effectively eliminate a large majority of, if not all, plaintiffs attorneys. 

Likewise, from the perspective of the defense bar, it is arguable that all of the attorneys of a law 

firm should be disqualified if any lawyer within that firm has worked on behalf of a particular 

insurance company. Furthermore, a defense lawyer could be disqualified if he or she has ever 

pursued a third-party or indemnification claim against the insurance company involved in the no- 

fault case. 

The end result is that no-fault claims would be decided by attorneys who are not well 

versed in the arena of no-fault law. Such a system would be highly inefficient and guarantee 

perverse and inconsistent no-fault awards resulting in additional litigation at the District Court 

level and undermining the finality of arbitration awards. 
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The proposed change to Rule 10 will create a bright line test regarding the issue of 

arbitrator bias which will eliminate the need to continually return to the District Court level for 

something as simple as selecting an arbitrator. The proposed change to Rule 10 will create a clear 

standard to determine who can and cannot serve as an arbitrator. At the same time, the 

proposed rule change will ensure an efficient arbitration process that results in well reasoned no- 

fault awards which have been determined by attorneys well-versed in the nuances of no-fault 

law. 

CONCLUSION 

For all of the above reasons, the proposed change to Rule 10 of the Minnesota No-Fault 

Arbitration Rules should be adopted. 

MEYER & ASSOCIATES, P.A. 

Date: 8/10 , 1999. 

Attorney for Plaintiff 
Park Place East, Suite 610 
5775 Wayzata Boulevard 
St. Louis Park, MN 55416 
(612) 544-8985 
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STATE OF MINNESOTA 
IN SUPREME COURT 

In Re Hearing to Consider Proposed 
Amendments to the Rules of Procedure 
for No-Fault Arbitration 

AFFIDAVIT OF PAUL K. DOWNES 

STATE OF MINNESOTA ) 
> ss 

COUNTY OF HENNEPIN > 

I, Paul K. Downes, first being duly sworn states and alleges that: 

1, I am an attorney with the law firm of Meyer $r Associates and represent Micah B. 
Kinder. 

2. Attached hereto as Exhibit A is a true and correct copy of an article I co-authored for 
the William Mitchell Law Review entitled Entitlement to Benefits: Recurring Areas of 
Dispute. 

Pages 1013 - 1018 address the issue of arbitrator bias which is relevant to the 
proposed change to Rule 10 of the Minnesota No-Fault Arbitration Rules. 

FURTHER YOUR AFFIANT SAYETH NOT 

Notary Public 



July 19, 1999 James R. Schwebel t * 

John C. Goetz t * 

William R. Sieben t * 

Richard L. Tousignant * 

Frederick Grittner 
Clerk of the Appellate Courts 
305 Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55 155 

Dear Mr. Grittner: 

Would you please accept this letter as my submission in accordance with 
the Court’s Order of June 7, 1999, for comments concerning the 
proposal to consider proposed amendments to the rules of procedure for 
no-fault arbitration. For your reference this is Order No. C6-74-4550. 

As an attorney who exclusively represents claimants, I am writing in 
support of the rule changes. Although I will not comment about all the 
rule changes, I do wish to comment on two of them. 

1. Proposed change to Rule 10. I have frequently experienced 
objections made by insurance company counsel to the 
appointment of attorneys who represent claimants in injury 
actions. Ironically, these same respondents’ counsel see no - 
problem with an insurance defense lawyer, even insurance house 
counsel, serving as a neutral arbitrator. 

Several years ago, when I was a member of this court’s no-fault 
standing committee, we considered a change to the arbitrator’s 
selection process. This change was necessitated by the fact that 
there were few arbitrators who did extensive practice on both the 
plaintiffs and defense side, and so they were getting greatly over 
utilized and there were substantial delays in the hearing of no-fault 
cases. Obviously substantial delays are directly contrary to the 
intent and purpose of the act. 

James S. B&mine 

Daniel J. Bresnahan * 

William A. Crandall* 

T. Joseph Crumley 

Candace L. Dale 

Leo M. Daly 

Paul E. Godlewski * 

Mark H. Gruesner 

Max H. Hacker 

William E. Jepsen 

Robert L. Lazear 

Mark L. Pfister 

Peter W. Riley t * 

Robert J. Schmitz 

Laurie J. Sieff 

Larry E. Stern 

Sharon L. Van Dyck 

James G. Weinmeyer 

Roy D. Zimmer 

Of Counsel: 

Robert Latz 

5120 IDS Center, 80 South Eighth Street, Minneapolis, Minnesota 55402-2246 

Telephone Minneapolis: 612-377-7777 Telephone St.Paul: 651-777-7777 Toll Free: 800-752-4265 Fax: 612-333-6311 
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Accordingly, a new procedure, for selecting arbitrators, with each 
party striking one, was implemented. All arbitrators were 
considered to be “neutral,” and were asked to sign an oath to that 
effect. The previous practice of characterizing arbitrators as 
“plaintiff,” “defendant” or “neutral” was abandoned. In so doing, 
the rules subcommittee of the no-fault standing committee, 
specifically recognized that there would be appointment of 
arbitrators who would have substantial plaintiffs or substantial 
defense practices. Nonetheless, it was expected that as officers of 
the court and lawyers in good standing of the bar of the State of 
Minnesota, when attorneys took the oath to act impartially, they 
would do so. 

The net result was that the delay in hearing of cases was 
substantially reduced. 

The proposed rule change is necessary, in my opinion, to avoid the 
conduct of attorneys who attempt to claim that simply because an 
attorney has a substantial plaintiffs’ or defense practice, they 
cannot serve as a neutral arbitrator. In essence, the 
circumstances are no different than when plaintiffs or defense 
lawyers are appointed to the bench, and are then expected to act 
impartially. Many attorneys have so served, and the proposed rule 
change should be adopted. 

2. Proposed change to Rule 32. This rule will give effect to what 
was clearly the original intent of the no-fault arbitration 
procedures. Simply put, as the court is aware, no-fault arbitration 
hearings are intended to allow quick and inexpensive resolution of 
no-fault claims. 

Unfortunately, I have observed that respondents counsel, from 
time to time, attempt to claim that the result of a no-fault 
arbitration impairs or impedes the subsequent claims of the 
plaintiff. Ironically, of course, they strenuously object to any such 
collateral estoppel effect to successful plaintiffs awards in a no- 
fault claim. 
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As the court is aware, claimants can and do pursue their claims 
without the benefit of legal counsel; it would be particularly unjust 
to those claimants who are unrepresented to find out that their 
action seeking payment of a medical bill or some wage loss could 
seriously impair or impede their subsequent personal injury 
action. 

By the same token, a claimant should not be forced to delay no- 
fault hearings for fear that the outcome will be used against them 
in subsequent third-party litigation or other claims. 

Accordingly, I urge the adoption of the proposed change to Rule 32 
so that no-fault hearings can be conducted without concern for 
effects on subsequent third-party proceedings. 

Thank you for your time and consideration in this matter. I do urge the 
Court to adopt all of the proposed changes in their entirety. 

‘Peter W. Riley 
Direct Dial No: 612-344-0425 

PWR/at 



WILLIAM W. LENINGTON 
AlTORNEY AT LAW 

Frederick Grinner 
Clerk of Appellate Courts 
305 Judicial Center 
25 Constitution Avenue 
St. Paul, MN 55155 

1012 GRAIN EXCHANGE BUILDING 
MINNEAPOLIS, MINNESOTA 55415 

TELEPHONE 612-332-0351 
FAX 612-342-2399 

July 6, 1999 

Re: Proposed Amendment to the Rules of Procedure for No-Fault Arbitration 

As requested, I would like to provide comments with regard to the proposed changes to 
Rule 10 of the Rules of Procedure for No-Fault Arbitration. 

The proposed change would provide as follows: 

“The following facts, in and of themselves, do not create a presumption of 
bias or conflict of interest: 

a) That an attorney or the attorney’s fm represents auto accident 
claimants against insurance companies, including the insurance company 
which is the respondent in the pending matter.” 

The only reason the Standing Committee feels compelled to create this Rule is because 
this notion has been successfully challenged in the District Court and flies in the face of 
common sense. Attached, please see the District Court case of Kinder v. State Farm 
(Hennepin County District Court, 97-3037,4/25/97, ) which held that an Award must be 
vacated because the arbitrator hearing the case in which State Farm was a party had 
clients with cases pending against State Farm. This obviously created an impression of 
possible bias in the opinion of the District Court. The court held that a carrier is entitled 
to arbitrate hearings that are free from the appearance of impropriety and possible bias. 
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Further, the Comments to the said proposed rule change also require a response. First, 
the Comments suggest that because the size of no-fault claims are not substantial that this 
somehow excuses the appearance of bias and conflict of interest. Frankly, the size of the 
claim should not matter in order to maintain the integrity and respect for the 
judicial/arbitration process and to allow for a fair hearing no matter how great or small 
the sum in dispute. Further, the fact of the matter is that no-fault arbitrations can involve 
substantial sums of money. While the monetary limit at the time of filing is $lO,OOO.OO, 
which in itself is a substantial sum, yet this amount is allowed to accrue and thus medical 
bills, wage loss and replacement service claims are allowed to accumulate after the filing 
so that by the time of the hearing a few months later the sum can be $20,000 or more, 
plus penalty interest. 

Additionally, the Comments suggest that an arbitrator for a no-fault case requires some 
“special expertise” is ridiculous. This is not rocket science. A jury pulled off the street 
without any experience with no-fault would not require any “special expertise” to 
consider these cases thoughtfully and meaningfully. In fact, what the current system 
promotes and what the proposed rule tries to codify is not “special expertise” but the 
protection and encouragement of biases and predispositions to a given outcome by 
allowing plaintiffs attorneys with cases pending against a given carrier to act, at the same 
time, as an arbitrator where that carrier is now a party in some separate action. 

In short, the proposed Rule further undermines the integrity of the system, which is 
already questioned, and should be denied. In fact, if anything, there should be a rule that 
any arbitrator who has a case pending against a given carrier can not sit as an arbitrator 
on a case involving that carrier. This would save the time and cost to all involved of 
bringing motions in District Court to vacate awards such as in the Kinder case. 

Thank you for your consideration. 

Very truly yours, 
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28 with r&inn. Stat. B65B.56, Subd. 1 and 
I 

Ins. Co., 529 N.W.2d 330, 333 .(Minn. . 

Ler dispute as to whether the benefits 

reasonable, necessg and related to a 

:hall be submitted to arbitration pursuant 

,cedures set forth in Minn. Stat. §56B.525 

attorney's fees in this case be borne by 

hed HIZ%OF?.ANDUZII be made part of this 

BY TE3 COURT: 

Judge of District Court 
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I 

93, claimant Michelle Bach Kinder was 

involved ,j.n a motor icle accident. At the time of the 

she was ins ed with State Farm. On Or about November 

24, 1993, she began t ating with a chiropractor for injuries she 

sustaiced,as a resul the accident. 

vestigating Kinder's claim for benefits, 

which indluded obtaini her medical and chiropractic records 

both bef#e and after e November 24, 1993 motor vehicle 

accident. so spoke with Kinder's treating 

, 

Medijc+l records a I dkcussions with Kinder's chiropractor 

&es were resolving and that no further 

i kted after approximaCely March of 1994. 

4 ated with her chiropractor one time per 

ough December of 1994. She did not see a 

of 1995 through September of 1995. 

ough April of 1996, MS, Kinder began 

actor between one and five times per 

10,720-00 for all Kinder's chiropractic 

From Sep+.ber of 1995 

treating 9th'her chiro~ 

lr.0d-L , St&e Farm paid 

visits th+ugh April of 

KindIt's chiroprac c 

College of!Chiropractic 

a-?d chirop?actic rehabi 

not informistate Farm o 

r then referred her to the Northwest 

(nNCCtv) for an intensive physical therapy 

'taCicn program. Her chiropractor did 

this referral. 
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1 

I 

! 

On cb$ about May 2 

Kinder's preatment at 

covered qqeatment at E 
4 

1996. i 

On 1 @e 19, 1996, 
! ' 

informed iher that she 

"'it-E") watjh Dr- Michae 

request, 
P 

tat-e. Farm re 

1996. ' 
I 

on &Y 1, i996, 

Meyer, P.R., contacted 

Represenn 
I+ 

ive in this 

retained 'p represent 
t;. 

"'MS. Kindbp [was] will 

examinat&# but only c 

Cwerel pafg .in full px 
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# X996, State Farm received a bill for 

CC in the amount of $1,530,40. That bill 

C from April 38, 1996 through May 17, 

State Farm sent Kinder a letter which 

as scheduled for a medical examination (an 

Jaclcson on August 5, .1996. At Kinder's 

cheduled the examination to August 8, 

elen Meyer, an attorney at Pritzker & 

Marshal1 Heitzman, State Farm's Claim 

Fase, and informed him that she had been 

/is. Kinder. Meyer further indicated that 

h g to attend an independent medical 

, the condition that all outstanding claims 

?r to the date of any examination." 

I 
I 
'that 
.I 

position j_n a letter dated July 16, 

1996. St&e Farm then uspended Kinder's no-fault benefits, 

refusing pay any ad tional amoUnts until she attended an 

tate Farm's having suspended 

petition for no-fault benefits. 

standards and procedures set forth in 

D56B.525 & , all claims for $IO,OOO.OO or less 

must be ax@itrat&d thro American Axbitrat.ion Assocfation, 

to be arbitrated through the AAA. 

State Farm was represented 
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by the lwfim of Mea er & Gem- The parties were presented 

with a p*el of arbit Each party struck one member of the 

James'A. Lavoie was selected to arbitrate 

ation Association does not require or 

forward @fsclosure of tential conflicts of interest until the 

arbitratq)r is selecte on October 15., 

1996, Lav+ie accepted pointment to arbitrate this matter atid 

intiff ir Kimberly Curran v. Sven 

itrator Lavoie's disclosure only after he 

e Amexican Arbitration Association and 

objected jzp bbitzator avoie's appintment, citing the inherent 

evident partiality. Kinder's attorney, 

Paul K. res, filed asking that Arb‘itrator Lavoie . 

1996, the American Arbitration 

Associati+&, without e lanation, udetetined that Arbitrator 
. 

James Lav&e-shall be affirmed as the arbitrator on this file." 

Se_e, Exhi.b.+t B to 

Moline, 
. . * 
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. 

.St;El+ Farm petit 4 

attend q. IME. 
1 

Lavoi I 

contend ' )that they 
1 

ar 
4 

Kinder a&ues that La 

when he 1 T tetined th 

reasonabQa. 
1 

The! pxbitration h 
I 

January t b 1997, Lavoi 

expensesrt$$51.P8 in m 

and $210, P 0 iq costs w 

the arbi$Fator's fee, 

motions I if: inder moves 

State Fa@ moves to va 
I 

. . . . 

Analvsis,:~ : ' 
Kindj Stat. E572. 

arbitratqcjn award: 

"th$\Court shall 

(2) ;EtIhere was 
la ppointed as 

!iarbitrators 
i party; 

(3) 
I. 
\klhe arbitz 

T - t wartialft 

” 5vi 4 nt partialj 

arbitratipp hearing t1 

improprie )7.m 
1 

P irsicr 

N.W.2d 3481 343 (Minn. 

the same $8 actual biz 

red Arbitrator Lavoie to compel Kinder to 

denied State Pam's petition. State Farm 

mtitled to an IME as of right, whereas 

:e was within the scope of his authority . 
her failure to attend an IW was 

zing took place on December 17, 1996. On 

awarded Kinder $3,295.02 in medical 

Leage reimbursement, $159.94 in interest, . 

icli represent the filing fee plus 50% of 

x a total award of $4,X16.94. By cross- 

> confirm Arbitrator Lavoie's award, and 

kte the award. 

3 establishes grounds for vacating an 

ate an award where . - . 

dent partiality by an arbitrator 
neutral or corruption in any of the 
misconduct prejudicing the rights of any 

lrs exceeded their powers; . - . ." 

goes to the right of a party to have an 

is f&e from an appearance of 

Pleasant Mount Mut- Fire Xns-, 512 

,p. 1994). "Evident partiality" is not 

Commonwealth Coatinss Corp. v. 
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Continer&l Cas. Co., 

39, 21 L.Fd.2d 301 (19 

Ct. 848, 21 L.Ed.Zd 81 

question1 . . . It is 

unbiased; they must no 

suDra, citing, Commonw 

In o&is case, aft 

strikes J+ choosing an 

he repre?+nted the pla 

insured 4&e defendant. 

ArbitratdS in this mat 

Gregory $$ephens, Kerr 

Geer. '+$y, Meagher a 

not onlyI@ case.s in w 

but in t&z case as we 

that R- Q$ego-y Stephe 
-:- 

Arbitrat$$n Associatic 

citing t++ inherent cc 

Kim&r cites Rulf 

position that State Fe 

procedure!to challenge 

Memorand&t, - Part 11; 
I 

provides; ;in part, as 

a - . 
WhY 

A party to 

Y 
axbitrato: 

serv ng prior co 

Claimant,+orrectly noi 

had exer&sed its str. 

33 U.S. 145, 147-48, 89 S. Ct. 337, 338- 

3) I rehearincr denied, 393 U.S. 1112, 89 S. 

(1969) . "[Elvident partiality is a legal 

3t enough chat.che arbitrators be 

even appear to be biased." Pirsia, 

alth Coatinss, 39'3 U.S. at 150. 

c the parties exercised their first 

arbitrator, Lavoie disclosed the fact that 

atiff in a matter in which State Farm 

When he Lavofe accepted appointment as an 

er, State Farm was represented by R- 

Evenson, and Leatha Walter of Meagher & 

3 Geer's attorneys represented State Farm 

ich Lavoie was then actively prosecuting, 

1. It was only after Lavoie's disclosure 

s could, and did, write to the American 

and object to Lavoie's appointment, 

flfct of interest, OY evident partiality. 

8 of the.=\ Rules in support of her 

m "failed to follow the necessary 

ian arbitrator . . . R Claimant's 

["&imantrs Memoranduq"), at 3. Rule 8. 

llows : 

arbitration may advise AAll of any reason 
hould withdraw or be disqualified from 
ercising strikes. - . . 

s that it yas not until after State Farm 

es that it coqlained about Lavoie's 
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. . 

qualific$ions to arbi 

had no rj+son to objet 

disclosu&+. 

ThiE;!case is dist 

Stariha, 446-N.W.2d 66 

determinecf that I1 [al L 

relationdt)ip between a 

the parti+ is not a k 

tmdue mea+ ox evident 

relation6 
p 

-p with Stat 

the time 
p 

this arbit 

plaintiff,bhd'was suin 

relationsk+ip was both 

I Lavc&b further di 

persons otJ claims wher 

Farm, and;$hat his fix 

by Meaghei) and Geer. 

associate@1 with Meaghe 

the level +~f evident E 

represent?) clients whc 

rate this dispute. I&ever, State Farm 

to Lavoje's appointment prior to his 

nguishable from mfeco Ins. CO. v. 

(Minn. App. 19841, where the Court 

mote and unrelated attorney-client 

neutral arbitrator and counsel for one of 

sis to vacate an arbitration award for 

partiality," rd. at 666. EIere, Lavoie's 

rm was neither remote or unrelated. At 

n, Lavoie was actively representing a 

a defendant insured by State Farm: that 

ediate and related. 

osed that he represents many other' 

e adverse party is insured by State 

is handling other claims being defended 

ereas his relationship to attorneys 

and Geer might not automatically rise to 

tiality, the fact that he actively 

re opposed to State Farm provides strong 

evidence +Pat the arbi ation would not be "free from an 

appearanofs:l of impropr a, Eirsiq, Sutxa, at 343- 

ClaG/+ntzfur ques that because State Farm is the 

largest aFp+ 0 insurance arrier fn the State of Minnesota, #to 

suggest t'+t an a 
Je or should be disqualified based on the 

fact that they _ . . senting a claim against [them] would 

eliminate 3 large f plaintiff's attorneys and would 
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create a Bignificantiy 

FOtential~arbicrators. 

court isi#indful of th' 

ClititilS, fbe arbitratio: 

is co su*ive as an al' 

cf indivifluals who can 

inieed be,diminished d 

entitledIt arbitratio 

appearan,+ of impropri i 

In *fnnesota, "co' 

. - . th$p might treat . 
that the/#rbitration a : . 
'Inc. v. +ublic Utils. 

524 (Minti, 19791, citi 

Contines~&l Gas- Co-, , 
relatior+ip~with Stat . 

must be &cated. 

iI. ScaQe of arbitrat 
'1 ! 

In the area of au 

Court ha+llimited the 

of fact,[teserving to 

Neal v. hate Farm Mut I p 
1995) j $O~IISO~*V. A- 

421 (Min.nb 1988). Alt 

attend ajq~ME is a qtx 

refusal to attend the 

presents j&x legal gr 

; . . 
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unlevel playing field as it pertains to 

Claimant's Memorandum, at 9. While this 

desirability of arbitrating no-fault 

process must maintain its integrity if it 

emative to litigation. Although the pool 

arbitrate claims against State Farm may 

e to State Farm's size, State Farm is 

t hearings that are free from the 

tacts between an arbitrator and a party 

an impression of possible bias, require 

ard be vacated." Northwest Mechanical 

283 N.W,zd 522, 

_Commonwealth Coatincrs Cor~.‘v. 

Because liavoie's 

Farm evidences possible bias, his award 

the Minnesota Supreme 

rbitrator's role to.one of deciding issues 

he courts the interpretation of the law. 

, 529 N-W-2d 330, 331 (Minn. 

, 426 N.W.2d 419, 

e reason er refused to 

effect of her 

ME is a question of law. When a case 
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arbitrator's determination. &t’fco Ills. 

(Minn. ct. App. 1991). 

(1986) provides as follows: 

Under Mi&, Stat- 

ect to whose injury benefits are claimed 
tion security, shall upon request of 

from whom recovery is sought, submit 
ion by a physician or physicians 

xgor as may be reasonably required. 

State Farm was entitled to 

Suwra, Under's refusal to' 

stated, 

te Farm paid ill contested'benefits was 

The Court in Neal specifically 

ther than terminates, payment 
quest, submitted to a 
in accordance with the 
ntly reasonable.lc L, at . 

This becord herein 
Y 

benefits &je to her ref 

previously'ilpaid for cla 

IMEpursu * . I 
L to the sta 

to treatmew. and submi&! 

one time. 

Prior, /to the arbitz 

Lavoie to bmpel Kinder 

entitled tk as a matter 

1. Lavoie 'penied State 

that clairaapt's refusal 

State Farm! pad breached . 

tows that State Farm suspended Kinder's 

il to submit to an IME. State Farm had 

tnt's treatment, and only scheduled an 

:ory guidelines after she had returned 

i a large amount of contested bills at 

Aon hearing, State Farm petitioned 

3 attend the DIE that State Farm was 

E right under Minn. Stat. BSSB.56, Subd. 

3rm's petition, subsequently finding 

3 attend the IME was reasonable because 

ts contract with her. In making that 
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. * 

. . : 

.- .:.. - . . ._ 
i 

determi.n+$ion, Lavoie 4 $viously interpreted the insurance 

contract. The ninterp'etation and construction.of either the 

statute dr the insuran',e contract or both" is a question for the 
1 

Courts. .+MCO'Ins. Co-4 Supr&, at 332, citinq Sorenson v. St. 

Paul Rani&hv Medical Ctli., I 457 N.W.zd 188, 190 (km. 19901. I 
Arbitratqy Lavoie exceqaed the scope of his authority. ?+ 

show that Arbitrator Lavoie shcjuld 

matter due to evident partiality.. 

that state Farm breached its contract 

that her failure to attend an IME 

Thus, Arbitrator Lavoie 

exceeded,tjhe scope of this case. For 

these re+jons, and Order. 

1-G. 
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May 21, 1999 

Mr. Fred Grittner 
Supreme Court Administrator 
25 Constitution Avenue 
St. Paul, MN 55155 

Re: Petition to Amend No-Fault Arbitration Rules CL- 7 4 - 4 55 Sa 

Dear Mr. Grittner: 

I enclose the original and seven copies of the Petition of the Minnesota Standing 
Committee on No-Fault Arbitration to amend the No-Fault Rules. 

Will you please file? I believe the Court should, on this matter, hold a hearing 
after published notice, as I expect the petition to generate considerable interest. 

A copy of the petition goes to Justice Gilbert, who is the Court’s liaison to the 
committee. 

Please call me if you have any questions. Thank you. 

JES/em 
Enclosures 
c: Justice James H. Gilbert (w/en 

Kate A. Stifter (w/o enc.) 

P.S. I will see about the disk. 

333 SOUTH ~TH STREET / SUITE I700 / MINNEAPOLIS, MN 55402 

6 12-373-0630 / FAX 6 12-373-092s / E-MAIL DIR@GR-ESPEL.MSPHUB.COM 

PROFESSIONAL LIMITED LIABILITY PARTNERSHIP 



In The Matter Of The Proposed Amendments To The 
Minnesota No-Fault Arbitration Rules 

PETITION 

TO: THE SUPREME COURT OF THE STATE OF MINNESOTA: 

The Standing Committee on No-Fault Arbitration, by its Chair, does hereby represent 

and respectfUly petition the Court to amend the No-Fault Rules as set forth in the attached 

Exhibit A, which is made a part hereof 

Petitioner is prepared to have members of the Standing Committee appear and discuss 

the proposed rule changes at any hearing the Court may require. 

WHEREFORE, Petitioner respectfblly requests that the Court set this matter for 

hearing and grant the relief requested. 

LM 4 7 Ici, 1 ?q? THE STANDINGCOMMITTEE 
.-FAULT ARBITRATION 



RULES SUBCOMITTEE 

(Add as new rule) 

The purpose of the Minnesota no-fault arbitration system is to promote the orderly and 
efficient administration of justice in this State. To this end, the Court, pursuant to Mmn. 
Stat. 0 65B.525 and in the exercise of its rule making responsibilities, does hereby adopt 
these rules. These rules are intended to implement the Minnesota No-Fault Act and to 
the extent these rules may conflict with any other statute or other law, the Minnesota 
No-Fault Arbitration Rules shah control. 

PROPOSED CHANGE TO RULE 6 

(Add new second paragraph as follows) 

If the claimant waives a portion of the claim in order to come within the %10,000.00 
jurisdictional limit, the claimant must specify within thirty (30) days of fling the claims 
in excess of the $lO,OOO.OO being waived. 

PROPOSED CHANGE TO RULE 8 

(The stricken sentence is to be taken out of the present rule. The rest of the rule remains the 
same) 

The AAA shall send simultaneously to each party to the dispute an identical list of four names 
of persons chosen Corn the panel. Each party to the dispute shall have seven business days 
from the mailing date in which to cross out a maximum of one name objected to, number the 
remaining names in order of preference, and return the list to the AAA. In the event of multi- 
party arbitration, the AAA may increase the number of potential arbitrators and divide the 

EXHIBIT A 



(Add new second paragraph as follows) 

The following facts, in and of themselves, do not create a presumption of bias or conflict 
of interest: 

a.) That an attorney or the attorney’s firm represents auto accident 
claimants against insurance companies, including the insurance 
company which is the respondent in the pending matter. 

b.) That an attorney or an attorney’s firm represents or has represented 
insurance companies. 

Committee comment: No-fault claims involve relatively small sums, needing expeditious 
disposition and requiring arbitrators experienced in the unique area of personal injury and auto 
reparations law. Lawyers specializing in this area generally represent either plaintiffs or 
defendants and their insurers. To disqualify these practitioners siiply because of the nature of 
their practice would seriously deplete the arbitration process of necessary expertise and unfairly 
impugn the given assurance of a lawyer that he or she could be fair and impartial. 

PROPOSED NEW RULE -WITHDRAWAL 

(New rule to be inserted afkr Rule 10) 

A ckknant may withdraw a petition up until ten (10) days prior to the hearing. The claimant 
will be responsible for the arbitrator’s fee, if any, upon withdrawal. If the petition is withdrawn 
after a panel of arbitrators is submitted and ifthe claimant shall file another petition arising from 
the same accident against the same insurer, the same panel of arbitrators shall be resubmitted to 
the claimant and the respondent. If the petition is withdrawn after the arbitrator is selected and 
ifthe claimant shall file another petition arising from the same accident against the same insurer, 
the same arbitrator who was earlier assigned shall be reassigned. The claimant who withdraws 
a petition shall be responsible for all parties’ filing fees incurred upon the refiling of the petition. 

PROPOSED DELETION OF RULE 13 

(Rule 13 is deleted in its entirety) 



PROPOSED CHANGE TO RULE 14 

(The stricken portion is to be taken out of the present rule. The bolded sentence is to be added 
to the present rule. The rest of the rule remains the same.) 

..o . p (A)n informal arbitration hearing will be held in the arbitrator’s 
office or some other appropriate place in the general locale within a 50 mile radius of the 
claimant’s residence, or other place agreed upon by the parties. If the claimant resides 
outside of the State of Minnesota, AAA shall designate the appropriate place for the 
hearing. 

PROPOSED CHANGE TO RULE 29 

(The stricken portion is to be taken out of present rule. The bolden portion is to be added to 
the present rule. The rest of the rule remains the same.) 

Each party waives the requirements of Minn. Stat. 9 572.23 and shall be deemed to have 
HWX&& agreed that any papers, notices or process necessary or proper for the initiation or 
continuation of an arbitration under these rules; for any court action in connection herewith 
including application for the confirmation, vacation, modification or correction of an 
award issued hereunder as provided in Rule 38; or for the entry ofjudgment on any award 
made under these rules may be served on a party by mail addressed to the party or its 
representative at the last known address or by personal service, in or outside the state where 
the arbitration is to be held, provided that reasonable opportunity to be heard with regard 
thereto has been granted to the party. 

PROPOSED CHANGE TO RULE 32 

(Add new second paragraph as follows) 

Given the informal nature of no-fault arbitration proceedings, the no-fault award shall 
not be the basis for a claim of estoppel or waiver in any other proceeding. 

PROPOSED CHANGE TO RULE 37 tb) 

(Add bolded portion to present rule) 

Neither the AAA nor any arbitrator in a proceeding under these rules can be made a witness 
or is a necessary party in judicial proceedings related to the arbitration. 



PROPOSED CHANGE TO RULE 38 

(Add bolded portion to present rule) 

The provisions of Minn. Stat. 6 572.10 through 8 572.26 shall apply to the confkmation, 
vacation, modification or correction of award issued hereunder, except that service of process 
pursuant to Minn. Stat. 9 572.23 shall be made as provided in Rule 29 of these rules. 

PROPOSED CHANGE TO RULE 40(b) AND NEW RULE 40(c) 

(Add bolded portion to present rule 40(b) and add new rule 40(c)) 

(b) If the AAA is notifkd of a settlement at any time up to 24 hours prior to the 
scheduled hearing, but after the appointment of the arbitrator, the arbitrator’s 
fee shall be the sum of $50.00. If the AAA is notified of settlement of a claim 
24 hours or less prior to the scheduled hearing, the arbitrator’s fee shall be 
$300.00. The fee shall be assessed equally to the parties unless the parties 
agree otherwise. 

6) Once a hearing is commenced, the arbitrator shall direct assessment of the 
fee. 
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Per this court’s June 7, 1999 order, William M. Hart (Atty. Lit. No. 150526) respectfully 

requests leave to make an oral presentation at the hearing on the proposed amendments to the rules 
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STATEMENT OF QUESTION PRESENTED 

Minnesota statutes provide that an arbitration award cannot be sustained where “there 
was evident partiality by an arbitrator appointed as a neutral.” This court has held 
that evident partiality exists if the circumstances “might create an impression of 
possible bias.” Should this court approve a bright-line exception to these rules of 
law, thus allowing individuals with evident partiality to nevertheless serve as neutral 
arbitrators in the mandatory no-fault arbitration system? 

The Insurance Federation of Minnesota urges the court to reject the proposed 
changes to Rules 8 and IO of the Rules of Procedure for No-Fault Arbitration. 

INTRODUCTION 

The Insurance Federation of Minnesota represents approximately 90 insurance companies, 

agent organizations, service bureaus and individual members. The Federation’s objective is to work 

with government to develop public policy. The Federation monitors legislative and regulatory 

activities that impact the insurance industry and develops policy positions, which it communicates 

to legislators, legislative committees, state agencies, and Minnesota courts. The Federation has 

appeared as amicus curiae in numerous cases before this court. The Federation’s interest in the 

proposed no-fault rules is a public one, as the rules have wide-ranging impact on the public in this 

state. 

The Standing Committee on No-Fault Arbitrations has petitioned this court to adopt/amend 

two rules that would drastically limit the parties’ right to report about and establish a neutral 

arbitrator’s evident partiality.’ First, Rule 8 would be amended to eliminate a party’s right to ask 

for the disqualification of a potential arbitrator prior to the party’s exercising the right to strike.2 

This would be accomplished by eliminating the following language fkom the current Rule 8: “A 

‘By statutory definition, a person appointed to serve as the sole arbitrator is a “neutral” arbitrator. Minn. Stat. 
0 579.10, subd. 2 (a) (stating that “a ‘neutral arbitrator’ is the only arbitrator in a case * * *“). 

‘The appointment procedure calls for the American Arbitration Association (AAA) to circulate a list of four 
potential arbitrators. Each party may strike one arbitrator from the list and then rank the remaining three in order of 
preference. The AAA then chooses the arbitrator from the parties’ strike lists. 



party to an arbitration may advise the AAA of any reason why an arbitrator should withdraw or be 

disqualified from serving prior to exercising strikes.“3 

Second, Rule 10 would be amended to carve out an exception to the rule prohibiting the 

appointment of a neutral arbitrator having evident partiality. This would be accomplished by the 

expedience of the new rule’s limiting definition: 

The following facts, in and of themselves, do not create a presumption of bias 
or conflict of interest: 

a.) That an attorney or the attorney’s fhm represents auto 
accident claimants against insurance companies, 
including the insurance company which is the 
respondent in the pending matter. 

b*) That an attorney or an attorney’s firm represents or 
has represented insurance companies. 

With utmost respect to the Standing Committee, the Insurance Federation urges the court to reject 

this proposed changee4 

3A party ought not be required to exercise their strike on an arbitrator who cannot serve under any 
circumstances. And while the Federation understands that the rule will eliminate selection disputes about evident 
partiality, much of that could be solved if more care were taken not to assign such arbitrators to the panel in the first 
place. On balance, if the rules are going to use a system of strikes, it is unfair to require one party to use their strike on 
an evidently partial candidate, while the other party is not put to such a choice. If a panel member is not qualified to 
serve, he or she should be removed immediately. The rule change erects an unwarranted barrier to that end. 

4The Insurance Federation also respectfully recommends that this court reject a portion of the final sentence 
of Proposed Rule l- Purpose. The relevant portion is: “and to the extent these rules may conflict with any other statute 
or other law, the Minnesota No-Fault Arbitration Rules shall control.” The Insurance Federation appreciates that this 
phrase is probably meant to avoid what was an unfortunate and confusing conflict between the rules of civil procedure 
and the no-fault rules. See Leek v. American Express Property Casualty, 591 N.W.2d 507 (Mimi. App. 1999) (holding 
that Minn. Stat. 0 572.23 and Mimi. R. Civ. P. 4.03 and 4.05 required personal service or service via acknowledged mail 
of a motion to vacate an arbitrator’s award, and therefore superseded No-Fault Rule 29, which allowed for service via 
U.S. Mail); Allstate Ins. Co. v. Allen, 590 N.W.2d 820 (Minn. App. 1999) (same holding as above; also held service on 
counsel was ineffective). The Insurance Federation agrees that the conflict was misleading and needed to be remedied. 
Nevertheless, the Insurance Federation believes this phrase is ill-advised for two reasons: it will likely engender even 
more confusion and mislead more parties and courts than the conflict it was intended to remedy; and it appears to violate 
separation-of-powers. 

With due respect to the Standing Committee, only the courts have the power to decide whether particular 
statutes or rules will apply to a given situation when they are in conflict. E.g. Beck v. Groe, 245 Mimi. 28,41, 70 
N.W.2d 886, 895 (Mimi. 1955). And only the legislature may decide to whom its laws will apply: 
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The proposed change to Rule 10 has its genesis in two orders issued by the Honorable Judge 

Isabel Gomez in Kinder v. State Farm Ins. Cos., Hennepin County Dist. Ct. File No. CT 97-003037. 

In the first order (A. l-lo), filed July 8,1997, the court vacated an arbitration award on the ground 

that the arbitrator’s disclosures evidenced possible bias, thus disqualifying him under the evident- 

partiality standard. State Farm had objected to the arbitrator on the basis of possible bias, which 

stemmed from the arbitrator’s ongoing adverse relationship with State .Farm and its insureds on a 

number of litigation and arbitration matters. The claimant argued that an ongoing and direct 

adversarial relationship with one of the parties could not be evident partiality because such a rule 

would disqualify a large number of potential arbitrators. The court rejected that reasoning, holding 

that the integrity of the system is paramount and that parties like State Farm are no less entitled to 

an arbitration free of evident partiality than are individuals and smaller insurers: 

While this Court is mindful of the desirability of arbitrating no-fault claims, the 
arbitration process must maintain its integrity if it is to survive as an alternative to 
litigation. Although the pool of individuals who can arbitrate claims against State 
Farm may indeed be diminished due to State Farm’s size, State Farm is entitled to 
arbitration hearings that are free from the appearance of impropriety. 

In Minnesota, “contacts between an arbitrator and a party * * * that might create an 
impression of possible bias, require that the arbitration award be vacated.” 
[Citations]. Because [the arbitrator’s] relationship with State Farm evidences 
possible bias, his award must be vacated. 

(A. 8). 

Pure legislative power, which can never be delegated, is the authority to make a complete law - 
complete as to the time it shall take effect and as to whom it shall apply * * *. 

Lee v. Delmont, 228 Minn. 101, 112,36 N.W.2d 530,538 (1949). The no-fault rules should not purport to supersede 
this court’s decisions or Minnesota statutes. 
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Shortly after this first order, Kinder’s attorney proposed to the Standing Committee a rule 

that would overrule Judge Gomez’s decision. This prompted a discussion at the Standing 

Committee’s October 17, 1997 meeting: 

(A. 12). 

In response to the decision by Isabel Gomez, Paul Downes [counsel for 
Kinder] proposed a change to Rule 8 stating that an arbitrator should not be 
stricken or removed on the sole basis that they ever handled a case against the 
insurance company. * * * 

The second order came after the district court remanded Kinder for arbitration, and the AAA 

circulated another list of potential arbitrators. The list included two potential arbitrators that State 

Farm challenged for evident partiality. The first person had four active claims against State Farm 

and was a member of a firm that had brought 29 such claims in the several immediately preceding 

years. The second potential arbitrator had 27 active claims against State Farm, nearly half of which 

were no-fault claims. That arbitrator had made at least another 100 claims against State Farm. And 

his firm had made a staggering 557 claims against State Farm in just the two previous years - more 

than one new claim for every business day. In addition to State Farm’s challenge, Kinder challenged 

a third arbitrator for evident partiality on the ground that he was a partner in the firm representing 

State Farm in the arbitration. State Farm conceded that the latter potential arbitrator should be 

stricken. The AL4 rejected State Farm’s challenge, stating, without explanation, that “[ulpon 

review of the file and the contentions of the parties, the Association has removed [the defense- 

attorney arbitrator] from the list and have [sic] reaffirmed [the two arbitrators challenged by State 

Farm].” (A. 14). 

State Farm appealed the AAA’s decision to the Standing Committee. Thereafter, the AAA 

reported to the parties that “[tlhe No-Fault Standing Committee has reviewed the parties’ contentions 
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and has voted to Reaffirm the Arbitrator’s [sic].” (A. 16). Because the AAA’s actions were 

inconsistent with a court order already filed in the case, State Farm moved the district court to 

disqualify the two potential arbitrators as having evident partiality. Kinder opposed the motion. In 

response to the argument that a no-fault arbitrator is not a “neutral” arbitrator within the meaning 

of the statute, the district court stated that “[t]o accept Kinder’s position that no-fault arbitrators are 

not ‘neutral,’ would be to concede that they are necessarily biased.” (A. 24-25). Moreover, said the 

court, “[alcquiescing to the fact that no-fault arbitrators are necessarily biased, and accepting this 

fact as unremarkable, flies in the face of basic principles of fairness * * * .” (A. 25). The court then 

asked: “How can parties to arbitration maintain any faith in the process if they are forced to accept 

arbitrators who may not merely appear partial, but, in fact, not l,ze [im]partial?” Id. (emphasis in 

original). Thus, the same concerns for systemic integrity and faith in the system informed both of 

the district court’s orders. The second order therefore went on to state: 

As it has repeatedly noted in writing and orally on the record, this Court supports the 
arbitration of no-fault claims. However, if it is to survive as an alternative to 
litigation, the arbitration process must maintain its integrity. State Farm, like any 
other party to an action, is entitled to arbitration hearings that are free from the 
appearance of impropriety, notwithstanding any difficulty involved in finding a 
suitable arbitrator. 

Id. Stating a concern that the issue would continue to recur, the district court asserted a “hope that 

any further judicial scrutiny of the issues raised herein will be done by a higher court.” (A. 28).5 

But, Kinder’s counsel decided not to pursue immediate appellate review, and instead continued to 

challenge the result through the Standing Committee. 

‘In Kinder itself, the AAA circulated a strike list with no evidently partial arbitrator candidates. The parties 
followed the usual procedures, and the AAA assigned an arbitrator. The hearing is scheduled for September 30, 1999. 
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At bottom, the proposed rule strikes at the heart of any system of adjudication - its integrity 

and the trust its participants must repose in the system’s fundamental fairness. The proposed rule 

is said to be necessary for the sake of expedience, so as not to require any changes in the system of 

arbitrator assignments or to “impugn” those who would be asked to step aside on matters where they 

have evident partiality. For the reasons that follow, the Insurance Federation urges this court to 

reject proposed Rule 10 and, instead, to search out solutions that allow for a system that is not only 

expedient, but also fair and well supported by all of its participants. 

DISCUSSION 

I. Because due process requires that no-fault arbitrators avoid even the 
appearance of possible bias, a concern for the system’s integrity and for 
fundamental fairness cautions against the blanket exception created by 
proposed Rule 10. 

The evident partiality of a neutral arbitrator so undermines arbitration as a system of 

adjudication that Minnesota law mandates that an award infected by it be vacated. Minn. Stat. $ 

572.19 (providing that “the court shall vacated an award where * * * [tlhere was evident partiality 

by an arbitrator appointed as a neutral”). More than 30 years ago, the United States Supreme Court 

interpreted the nearly identical federal counterpart and concluded that the integrity of our system is 

so paramount that “any tribunal permitted by law to try cases and controversies not only must be 

unbiased but also must avoid even the appearance of bias.” Commonwealth Coatings Corp. v. 

Continental Casualty Co., 393 U.S. 145, 150 (1968) (emphasis added). The Court therefore 

resoundingly answered “no” to the question whether “[ellementary requirements of impartiality 

taken for granted in every judicial proceeding * * * [are] suspended when the parties agree to resolve 

a dispute through arbitration.” Id. at 145. This court has, in turn, acceded to the CommonweaZth 

Coatings appearance-of-bias approach. Northwest Mechanical, Inc. v. Public Tuils. Comm ‘n, City 
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of Virginia, 283 N.W.2d 522,524 (Minn. 1979) (stating that “[w]e believe Commonwealth Coatings 

* * * , to which we accede, applies to this case and requires reversal”). This court agreed that an 

arbitration award cannot stand if the arbitrator had “‘any dealings that might create an impression 

of possible bias.“’ Northwest Mechanical, 283 N.W.2d at 524 (quoting Commonwealth Coatings, 

393 U.S. at 149). See also, Pirsig v. Pleasant Mound Mut. Fire Ins. Co., 512 N.W.2d 342, 344 

(Minn. App. 1994) (stating that “[i]t is not enough that the arbitrators be unbiased; they must not 

even appear to be biased”); Egan & Sons Co. v. Mears ParkDevelopment Co., 414 N.W.2d 785,786 

(Minn. App. 1987) (affirming the vacation of an award where neutral arbitrator’s dealings might 

have created an impression of possible bias), review denied (Minn. Jan. 20,1988). 

In short, the impartiality of one who presides over a judicial or quasi-judicial proceeding is 

so critical to the system’s success that even the appearance of apossible bias cannot be tolerated. 

This stringent standard protects the process and preserves the parties’ faith in the system. The 

systemic concern necessarily takes into account not only the way things are, but also the way system 

participants think things are. That is why the existence of actual bias is only of secondary concern. 

See, Pirsig, 512 N.W.2d at 344. (“‘Evident partiality’ is not the same as actual bias”). Egan & Sons, 

414 N.W.2d at 786 (“[i]mpermissible contacts (or evident partiality) are dealings, even if not 

producing any actual prejudice, where such dealings ‘might create an impression of possible bias”‘). 

It is also why the evident-partiality standard is not just some lofty aspiration, discardable if the 

circumstances seem expedient. It is, instead, a critical component of due process itself And due 

process, in turn, requires that arbitrators be truly neutral: 

[D]ue process requires a ‘neutral and detached judge in the first instance,’ and the 
command is no different when a legislature delegates adjudicative functions to a 
private party. 
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Concrete Pipe and Prods. of CaliJ: v. Construction Laborers Pension Trust for S. CalijI, 508 U.S. 

602,618 (1993) (citations omitted).6 

Moreover, due process requires that a neutral arbitrator be and appear impartial: “Justice, 

indeed, must satisfy the appearance of justice.” Concrete Pipe, 508 U.S. at 618. This is true even 

if the person making the decision has no actual bias: 

[T]his stringent rule may sometimes bar trial even by judges who have no actual bias 
and who would do their very best to weigh the scales of justice equally between 
contending parties. This * * * is no less true where a private party is given statutory 
authority to adjudicate a dispute * * * . 

Id. Thus, the appearance of justice - due process - is not satisfied by an evidently partial 

arbitrator’s assurance that he or she is impartial. Id. For this reason, the court should reject the 

Standing Committee’s concern that the evident-partiality standard needs to be relaxed so as not to 

“unfairly impugn the given assurance of a lawyer that he or she could be fair and impartial.” 

Proposed Rule 10, Committee Comment. This subjective approach would advance nothing, since 

no one would propose to question the actual motives of individuals on a case-by-case basis. The 

appearance of bias is just as destructive to the system. That is why the court should bypass the 

concern for individual feelings and focus instead on a larger system-wide analysis that studies the 

inevitable results of placing one arbitrator after another in a position of deciding a controversy when 

they have pending a number of substantially similar matters against an adversary they would now 

judge. Although not every resulting decision will reflect bias, it is inevitable that bias will creep into 

and infect the system, even if only as the subconscious actions of some who are placed in that 

position. 

%ee also N&V Creative Enterprises, Inc., v. Dick Hume & Associates, Inc., 494 N.W.2d 508,5 12 (Minn. App. 
1993) (holding that, when arbitration is mandated by statute, due process “demands no less” than the requirements of 
the Minnesota Arbitration Act), review denied (Minn. March 16, 1993). 
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This reflection upon human nature is not meant to “impugn” anyone. Indeed, it has long 

been recognized that it is the human inclination toward self-interest, and not actual biased conduct, 

that defines a disqualifying conflict. Therefore, in the insurance-defense context, courts have 

recognized that it is the subconscious temptation, not an attack on individual integrity, that drives 

the analysis: 

Common logic dictates that in such circumstances, counsel for USF&G would be 
inclined, albeit acting in good faith, to bend his efforts, however unconsciously, 
toward establishing that any recovery by [the plaintiffl would be grounded on the 
theory of [plaintiffs] claim which was not covered by the policy. Therein lay the 
conflict. 

United States Fidelity & Guar. Co. v. Louis Roser Co. Inc., 585 F.2d 932,938 (8th Cir. 1978). The 

Roser court went on to stress, however, that it had no concern about the propriety of counsel’s actual 

conduct: “In addition, we stress that the record does not indicate and the appellant does not contend 

that USF&G’s attorney acted improperly.” Id., n. 5. Thus, the rules governing evident partiality are 

not about impugning individuals, but about systemic integrity. Therefore, the United States Supreme 

Court has stressed that it is the possible temptation to an average person, and not the motivations 

or integrity of any particular individual, that requires recusal: 

[T]he test is whether the * * * situation is one ‘which would offer a possible 
temptation to the average man as a judge to forget the burden of proof * * *, or which 
might lead him not to hold the balance, nice clear, and true * * *.’ 

Ward v. Village of Monroeville, 409 U.S. 57,60 (1972) (holding that the mayor could not preside 

over minor traffic offenses if the city’s revenue depended, even in part, on fines levied in that court). 

Those who may even be tempted to favor one party over the other - even if only subconsciously 

- should not serve as arbitrators. This court should not adopt a blanket exception to this reality. 

The request for a system free of evident partiality is not an indictment of any single person 

or group. It is, instead, an acknowledgment that human nature often tempts our self-interests, 
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making it necessary to remove even the suggestion that the system - not the result in any one case 

- is even slightly infected with partiality. Due process demands no less. This should not hurt 

anyone’s feelings in the first instance, but such a consideration is, in any event, an inadequate basis 

for adopting a rule that accommodates partiality in the no-fault system. 

Nor should the court accept the Standing Committee’s premise that evident partiality should 

be defined away by rule because disqualification “would seriously deplete the arbitration process of 

necessary expertise * * * .” Proposed Rule 10, Committee Comment. The Insurance Federation 

challenges that premise on two fronts. First, the premise merely assumes that no-fault claims - 

factually among the simplest civil cases in our entire system - “requir[e] arbitrators experienced 

in the unique area of personal injury and auto reparations law.” Id. To the contrary, since no-fault 

arbitrators areprohibited from deciding questions of law (Johnson v. American Family Mut. Ins. Co., 

426 N. W.2d 419,421 (Minn. 1988)), an arbitrator’s expertise in the law is of no relevance whatever. 

As for resolving the factual disputes presented in no-fault arbitrations - typically, whether the 

claimed medical expenses are “reasonable and necessary” as a result of an automobile accident - 

surely the system does not need a civil trial specialist as an arbitrator. Indeed, this court has 

determined that layjuries are capable of determining whether dissociation - a manifestation of split 

identities - is sufficiently similar to hypnosis and whether any memories of abuse were first 

recalled during such a dissociation. Wall v. Fair-view Hosp. & Health Care Sews., 584 N.W.2d 395 

(Minn. 1998), reh ‘g denied (Oct. 9,1998). If a lay jury is capable of deciding such factual disputes, 

it is difficult to understand why the no-fault arbitration system cannot function unless every 

arbitrator is “experienced in the unique area of personal injury and auto reparations law.” 

Second, and far more importantly, Judge Gomez was on target when she held that insurers, 

“like any other party to an action, [are] entitled to arbitration hearings that are free from the 
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appearance of impropriety, notwithstanding any d@culty involved infinding a suitable arbitrator.” 

(A. 25) (emphasis added). An exception to basic due process is not justified by expedience. This 

court recently made that point clear in In re Holmberg v. Holmberg, 588 N.W.2d 720 (Minn. 1999). 

There the court examined the administrative child-support process statutorily created to address a 

dire need to expedite the adjudication of certain child-support matters. But the system created a 

tribunal that was not inferior to the district court and that permitted child-support officers to practice 

law. Therefore, despite the need for expeditious disposition of child-support cases, this court struck 

down the law as unconstitutional. The court explained: 

To this end, the legislature has created an expedited administrative process to 
adjudicate child support cases involving families receiving certain types of public 
assistance. While evidence of the administrative child support process’ efficacy is 
hotly disputed by the parties, there is no controversy about the importance of 
streamlining child support mechanisms. Nonetheless, the importance of this shared 
goal cannot ignore separation ofpowers constraints. 

Id. at 721 (emphasis added). In short, while insurers and claimants alike agree that there are benefits 

to a system that expeditiously disposes of certain no-fault claims, the importance of this shared goal 

cannot ignore due process constraints. If due process creates difficulty in the assignment of 

arbitrators, the solution lies in efforts to design a better system, not in adopting a rule that allows for 

evident partiality in violation of due process. 

In addition to due process deficiencies, the blanket approach suffers from overbreadth. 

Evident partiality is “not susceptible to precise formulation in the abstract.” Barcon v. Tri-County 

Asphalt Corp., 430 A.2d 214,219 (N.J. 1981) (addressing standards for party-designated - i.e., 

non-neutral - arbitrators where law allows vacation of arbitration award for evident partiality of 

a non-neutral arbitrator). Yet that is precisely what this proposed rule would do. No matter how 

many adverse cases the arbitrator has pending against a party he or she would judge, no matter the 
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circumstances, the rule would disarm any challenge on the basis of evident partiality. Under such 

a standard, an arbitrator who makes his living solely by representing no-fault claimants against one 

particular insurer would not be evidently partial. This simply cannot be. Instead, evident partiality 

should be decided on the facts of individual cases: “Whether a particular * * * arbitrator has * * * 

shown evident partiality can be decided only on the facts of each case.” Id. at 220. For example, 

does it matter if it is the same claim representative with whom the arbitrator is separately trying to 

negotiate?’ Does it matter if the witnesses - chiropractors or IME doctors, for example - are the 

same as those testifying in the claim the arbitrator is making as an advocate? What about identical 

issues like two-a-day chiropractic treatment or health-club membership in which a particular 

company takes a firm position? These things, though they all affect the arbitrator’s ability to be 

unbiased, are summarily swept away by the blanket of the proposed rule. Moreover, by lowering the 

bar for impartiality and erecting a bright-line barrier to challenges, this rule encourages arbitrators 

to relax their own judgment about when they are biased. Put another way, by increasing the speed 

limit for bias, the rule assures that at least some arbitrators will go the limit plus five more miles per 

hour. Challenges for evident partiality provide an important check and balance to the system that 

should not be removed with a bright-line exception. 

And that check and balance is especially important in the no-fault system because arbitration 

is mandatory. In contractual arbitration, the mere disclosure of a suspicious relationship will cause 

one of the contracting parties to withhold its assent to that arbitrator. That is why many cases - 

Commonwealth Coatings, for example - stress disclosure obligations. But in the mandatory no- 

fault system, disclosure never triggers any unilateral rights to disqualify the arbitrator. The objecting 

‘The Illiuois Supreme Court has held that bias is presumed under such circumstances. Drinane v. State Farm 
Auto. Ins. Co., 606N.E.2d 1181 (Ill. 1992). 
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party must be able to count on the court to disqualify an evidently partial arbitrator. Proposed Rule 

10 takes away any effective check and balance, even if disclosure is candid. 

And because Proposed Rule 10 lowers the bar for evident partiality, the expected result 

should be relaxed disclosure. But disclosure is also especially important in the no-fault system 

because the parties get very little information about the potential arbitrators before they must 

exercise their strikes. They have no pre-strike opportunity to contact the potential arbitrators about 

the nature of their practice, or their potential for partiality. Likewise, they have no opportunity to 

gain that information after the arbitration. In fact, proposed amended Rule 37(b) purports to prohibit 

district courts from making arbitrators into witnesses in actions related to the award. Proposed 

amended Rule 37(b) and Committee Comments. Proposed Rule 10 works a double negative - it 

discourages disclosure and it removes the only effective check and balance for evident partiality of 

a certain type. 

Finally, the existence of evident partiality makes it difficult to rationally negotiate 

settlements. Because the identity of the arbitrator has more to do with the likelihood of success than 

do the merits of the claim, there is no consistency in settlement discussions. And once the arbitrator 

is actually assigned, one party usually has a significantly reduced incentive to negotiate. This focus 

on the arbitrator’s identity - and the de-emphasis of the claim’s actual merits - is just another 

unhealthy consequence of evident partiality that the proposed rule would perpetuate. 

In sum, the proposed blanket rule tries to declare that “bias doesn’t happen in Minnesota.” 

But because such a rule effectively forecloses judicial scrutiny, it is quite certain that bias would be 

well served by it. Instead of adopting such a rule, the court should allow a system-specific standard 

for evident partiality to find its own level through judicial scrutiny of particular cases. That time- 

tested method assures that the problem will not summarily be cast aside, but will, instead, be closely 
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examined and compared to prior decisions. As Oliver Wendell Holmes so deftly reminds us, “[tlhe 

life of the law has not been logic: it has been experience.” Holmes, The Common Law at 1 (Howe 

ed. 1963). The experience of court-made law will serve the system better than a bright-line rule. 

Alternatively, through the Standing Committee or an ad hoc committee, the court can search out 

rule-making solutions that address all concerns. But the Insurance Federation urges the court not 

to adopt a rule that summarily declares the absence of any problem despite weighty and well- 

reasoned authority to the contrary. 

II. Evident partiality is an ongoing problem that the system should attempt to 
solve, rather than deny by erecting a rule. 

Minnesota’s appellate courts have consistently held that contacts between an arbitrator and 

a party show evident partiality if they might create an impression of possible bias. Northwest 

Mechanical, 283 N.W.2d at 524. See also, Pi&g, 512 N.W.2d at 344 (holding that “contacts 

between an arbitrator and a party, or between arbitrators, that might create an impression of possible 

bias, require that the arbitration award be vacated”). Minnesota’s courts have looked to a number 

of factors to determine whether a relationship creates an impression of possible bias: whether the 

relationship was substantial; long-standing and repeated; and related to the subject matter of the 

arbitration. See Egan & Sons, 414 N.W.2d at 786 (substantial relationship); Safeco Ins. Co. of 

America v. Stariha, 346 N.W.2d 663,666 (Minn. App. 1984) (long standing and repeated); Unstad 

v. Lynx Go& Inc. 1997 WL 193805 at **3 (Minn. App.) review denied (June 26, 1997) (related to 

the subject matter of the arbitration) (A. 29-31); Ehlen v. Rice, 1998 WL 188864 at ** 2 (Minn. 

App.) (contacts going to the merits of the dispute and long-standing relationship) (A. 32-34). The 

decisions have interpreted evident partiality broadly - consistent with Commonwealth Coatings - 
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to include contacts that are “more than trivial.” Commonwealth Coatings, 393 US. at 151-52,89 

S.Ct. at 340-41 (White, J., concurring).* 

The existence of a substantial, ongoing, and repeated adverse relationship between the 

arbitrator and a party undeniably gives the appearance of possible bias. Indeed, the Illinois Supreme 

Court concluded that an arbitrator who represented a party adverse to an insurer - and was therefore 

required to negotiate with that insurer on his client’s behalf -. was presumptively biased in an 

uninsured-motorist arbitration: 

When an arbitrator and a party to the arbitration are negotiating a separate matter, a 
danger arises that undue influence may occur upon the arbitrator. However, actual 
proof of such influence may seldom be evident where communication between the 
parties actually crosses from one matter to the other. * * * The existence of an 
interest or bias is a very real possibility when an arbitrator and a party to the 
arbitration meet separately to negotiate a separate matter. Thus, it is proper to create 
a presumption of bias in a factual situation such as here. 

D-inane v. State Farm Auto. Ins. Co., 606 N.E.2d 1181, 1185 (Ill. 1992). A rule denying the 

existence of tbis apparent bias would do nothing to serve the no-fault system, but would, instead, do 

*Minnesota law regarding evident partiality is consistent with that of several other jurisdictions nationwide. 
E.g. Olson v. Merrill Lynch, Pierce, Fenner & Smith, 51 F.3d 157,159-60 (8th Cir. 1995) (requiring disclosure of “even 
indirect ties”); Middlesex Mut. Ins. Co. v. Levine, 675 F.2d 1197, 1202 (1 lth Cir. 1982) (vacating award where arbitrator 
failed to disclose a repeated, significant, direct and substantial financial relationship with a party); Burlington Northern 
R.R. v. TWO, Inc., 960 S.W.2d 629,636 (Tex. 1997) (award may be vacated for evident partiality if arbitrator fails to 
disclose “facts which might, to an objective observer, create a reasonable impression of the arbitrator’s partiality”); 
Richco Structures v. Par&de Village, Inc., 263 N.W.2d 204,558 (Wis. 1978) (vacating award where arbitrator failed 
to disclose “facts which might indicate to a reasonable person that the arbitrator has or might reasonably be supposed 
to have an interest in the outcome of the arbitration, or which may reasonably support an inference of or the appearance 
of the existence of bias, prejudice, partiality, or the absence of impartiality.“). 

Some jurisdictions distinguish between Justice Black’s and Justice White’s opinions in Commonwealth 
Coatings. E.g. Morelite Con&. Corp. v. New York City District Council Carpenters Benefit Funa!s, 748 F.2d 79 (2d Cir. 
1984). Those distinctions that apply the more “stringent” standard - supposedly articulated by Justice White - look 
for something between the appearance of bias and actual bias. Id. at 84. But others, like Minnesota, make no mention 
of the two opinions. E.g. Northwest Mechanical, Inc. v. Public Tuils. Comm ‘n, City of Virginia, 283 N.W.2d 522,524 
(Minn. 1979) (citing Justice White’s concurring opinion without discussion); Drinane v. State Farm Mutual Auto. Ins. 
Co., 606 N.E.2d 1181, 1184-85 (Ill. 1992). Still others specifically reject this supposed distinction. Burlington 
Northern, 960 S.W.2d at 633-37. 

This court does not now have to decide whether Minnesota distinguishes between the two opinions because, 
regardless of which standard the court is applying, this proposed rule would preclude considering one factor. 
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substantial harm by erecting a barrier to the problem’s solution and by encouraging system 

participants to lose faith in the existence of due process. 

And if Minnesota adopts such a rule, it will be alone in the country. Indeed, only two other 

no-fault states - Florida and New York - mandate binding arbitrations of these claims. Fla. Stat. 

ch. 627.736 (1999); and N.Y. Insurance Law $5 106 (McKinney 1999). And only Florida has a 

system that is remotely similar to Minnesota’s. Compare Fla. Stat. ch. 627.736 (1999) (arbitration 

between providers and insurers is mandatory and binding) with N.Y. Insurance Law $ 5106 

(McKinney 1999) (arbitrator’s award is binding except where vacated or modified by a special 

master arbitrator; if award exceeds $5,000, insurer or claimant may institute court action to 

adjudicate dispute de novo). Thus, not only is Minnesota the only state to have such a far-reaching 

mandatory arbitration system, the proposed rule would make it the only state to allow attorneys with 

substantial numbers of pending adverse claims against a particular insurer to sit as a “neutral’ 

factfinder on that insurer’s arbitrations. 

This is not to say, of course, that every attorney who was ever adverse to an insurer could 

never act as an arbitrator in a no-fault case in which the latter was a party. Such a bright-line rule 

would serve the system no better than would Proposed Rule 10. But the court should remember that 

the United States Supreme Court vacated the award in Commonwealth Coatings because of the 

neutral arbitrator’s sporadic business relationship with one of the parties that produced fees of only 

$12,000 over a four-year period. Commonwealth Coatings, 393 U.S. at 146. The Court referred to 

this situation as a “manifest violation of the strict morality and fairness Congress would have 

expected on the part of the arbitrator and the other party in this case.” Id. at 148. Here, the proposed 

rule is in direct response to the disqualification of an arbitrator who had 25 pending claims against 

the insurer and whose firm had made 557 claims just since January 1997. And fifty-three of that 
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arbitrator’s 100 personal claims against the insurer were no-fault claims. This is important because 

many of the witnesses are the same in these types of arbitrations. Arbitrators must assess the 

credibility of the same chiropractors, the same treating and IME doctors, and the same claim 

representatives in case after case after case. And many of the fact issues recur, like frequency of 

treatment and the claiming of expenses for things like health-club memberships and new mattresses. 

Unfortunately, resolution of these issues appears to depend less on the facts of the case and more on 

whether the arbitrator has a financial stake in having the insurer agree to pay for those types of 

claims in the future. 

And that is perhaps the most important point. Attorneys with pending claims can derive 

direct financial gain because making a higher award helps achieve higher settlements in other cases. 

And if a recurring factual issue favors the claimant in more and more cases, the insurer will be less 

likely to fight it in the future, again directly assisting the arbitrator in later settlement negotiations 

with that insurer. Moreover, by driving up the average award, the arbitrator makes it more likely 

that his or her cases will attain a tort threshold, thus triggering the recovery of general damages. One 

commentator describes this strategy as follows: 

Close examination of claiming practices in some no-fault states has shown an 
alarming and recurring pattern of some injured parties overutilizing medical services 
in an effort to generate a tort claim. 

Tyrpin 8z Lee, An Analysis of the Minnesota Private Passenger Automobile No-Fault System, 24 

Wm. Mitchell L. Rev. 1019,1032 (1998) (A. 35-59).’ These financial incentives can be substantial. 

For the majority of claimants’ lawyers, their adversarial relationship with insurers is 

professional and gentile, but it is nonetheless adversarial. They may have an interest, for example, 

%e authors prepared this article in conjunction with a presentation by the Insurance Federation at a no-fault 
symposium at the William Mitchell College of Law in March 1998. 
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in salvaging a particular chiropractor’s credibility, or in convincing the insurer (through the award) 

that their client’s chiropractic care was necessary treatment. In any event, it never behooves their 

clients to find, for example, that certain care is not necessary, or that a particular care provider is not 

credible. And, whether consciously or unconsciously, these interests are likely to cause bias; these 

attorneys can no more be expected to set those interests aside than could a labor union be expected 

to ignore the interests of one of its members: 

[T]he primary function of [a labor union] is that of bargaining with employers on 
behalf of its membership in order to achieve these objectives [favorable work 
conditions]. * * * By its very nature, therefore, a labor union addresses disputes 
concerning compensation arrangements between its members and third parties with 
interests identical to those of the affected members; to suppose that it would do 
otherwise is to suppose that it would act in a manner inconsistent with its reason for 
being. 

Graham v. Scissor-Tail, Inc., 623 P.2d 165, 177-78 (Cal. 1981) (holding contract between promoter 

and musicians was unconscionable because it provided for mandatory, binding arbitration of all 

contract disputes in fl-ont of the musicians’ union). A rule denying the potential for partiality - an 

impression of possible bias - under such circumstances does not eliminate partiality, it perpetuates 

partiality. 

And from outward appearances - the only thing by which to judge such an issue - it seems 

to many insurers an unfortunate fact that some no-fault arbitrators are not impartial. Their biases 

are evident from the things they say in their Statements of the Case in the arbitrations in which they 

appear as counsel, leaving a clear impression that they could not serve without bias. How can an 

insurer be expected to believe that the attorney making the following comment would be fair and 

impartial as an arbitrator: 

The small penalty of awarding statutory interest comes nowhere close to making up 
for the cost of fees and expenses related to bringing this action. Insurance companies 
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count on this fact, and use it to try to force Plaintiffs (sic) to “settle-out” benefits for 
a fraction of their value. 

(A. 60). Likewise, what is an insurer to expect when it sees a “rail-against-the-insurer” template that 

is cut and pasted into many arbitration books, with only the insurer’s name changing: 

Metropolitan Property & Casualty Insurance has violated the spirit and the letter of 
the law. They have taken their customer’s money time after time and when their 
customer went to them for the much needed benefits that he had bought and paid for, 
Metropolitan Property & Casualty Insurance turned their back on him. .This is how 
Metropolitan Property & Casualty Insurance treated this particular customer and all 
of their customers. 

American Family has violated the spirit and the letter of the law. They have taken 
their customer’s money time after time and when their customer went to them for the 
much needed benefits that she had bought and paid for, American Family turned their 
back on her. This is how American Family Insurance treated this particular 
customer. 

Liberty Mutual has violated the spirit and the letter of the law. They have taken their 
customer’s money time after time and when their customer went to them for the 
much needed benefits that she had bought and paid for, Liberty Mutual turned their 
back on her. This is how Liberty Mutual Insurance treated this particular customer. 

State Farm has violated the spirit and the letter of the law. They have taken their 
customer’s money time after time and when their customer went to them for the 
much needed benefits that she had bought and paid for, State Farm turned their back 
on her. This is how State Farm Insurance treated this particular customer. 

(A. 61-64). Do we really expect either of the following attorneys, acting as arbitrators, to carefully 

weigh an IME doctor’s report when they make statements like: 

That doctor saw the claimant, of course, on only one occasion for a brief period of 
time, and his conclusions contain no great surprises, considering the purpose of the 
examination. It deserves to be given no weight whatsoever, when compared to the 
overwhelming weight of evidence in this case. 

As attorneys, this unsupported opinion, from a doctor about whom MetLife refuses 
to reveal information that would certainly impeach his credibility, is the same 
“bought-and-paid-for” opinion insurance doctors have touted in virtually every IME 
they perform. 

(A. 65-66). 

19 



These comments go beyond normal advocacy. They show the existence of a bias that creates 

an atmosphere of distrust whenever these attorneys become the decision-maker instead of the 

opponent. Likewise, how can an insurer accept an arbitrator’s findings of fact when, as an advocate, 

he or she encourages other arbitrators to disregard the law? For example, one attorney/arbitrator 

repeatedly seeks attorneys’ fees in arbitration, arguing that such an award is “now allowed under the 

No-Fault Rules.” (A. 67). But he uses ellipses - together with a citation to an outdated version of 

the rule - to truncate the express admonition, in the very rule he cites, that “[tlhe arbitrator may not, 

in the award, include attorneys fees for either party”: 

[Alttomeys’ fees are now allowed under the No-Fault Rules. “The arbitrator may 
grant any remedy or relief that the arbitrator deems just and equitable consistent with 
the Minnesota No-Fault Act * * * .” Minnesota Rules of Procedure for No-Fault 
Arbitration, Rule 32, l/1/91 .l” The arbitrator can only make the No-Fault procedure 
“just and equitable” by awarding attorneys’ fees to the Claimant. 

(A. 67). In short, this attorney - himself sometimes a no-fault arbitrator - is encouraging other 

arbitrators to rule contrary to law. See LaVaZZey v. National Fam. Ins. Corp., 5 17 N.W.2d 602,605 

(Minn. App. 1994), review denied (Minn. Aug. 24, 1994) (holding that attorneys’ fees are not 

recoverable). If he were successful in convincing an arbitrator to award attorneys’ fees, but the 

arbitrator did not explain the breakdown of the award, there would be no way to challenge it. And 

acting as an arbitrator, this attorney apparently believes that he has fkee rein to award attorneys’ fees 

in violation of the law, so long as he does not categorize any portion of the award as being for fees. 

How can an insurer have faith in an arbitrator’s findings of fact if it knows they may be based on 

blatant, but unspoken, violations of the law? In a system where the arbitrator’s decision is virtually 

“This quotation comes from a 1997 arbitration book (A. 68). The no-fault rules have expressly prohibited 
awards of attorneys’ fees since 1993. 
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review-proof, the court should expect a more stringent standard of impartiality, not the relaxed 

standard of Proposed Rule 10: 

[W]e should, if anything, be even more scrupulous to safeguard the impartiality of 
arbitrators than judges, since the former have completely free rein to decide the law 
as well as the facts and are not subject to appellate review. 

Commonwealth Coatings, 93 U.S. at 149. 

The above examples help show why faith in the system has deteriorated. And without 

bipartisan faith in the system, the expediency and finality of arbitration are of secondary importance: 

[we give priority to the need to maintain the integrity of arbitration and public faith 
in the process. * * * [I]t is our strongly held view that honest, fair, and impartial 
arbitration is as important as the finality of arbitration. 

Barcon, 430 A.2d at 219. See also, Commonwealth Coatings, 393 U.S. at 151 (‘The arbitration 

process functions best when an amicable and trusting atmosphere is presented and there is voluntary 

compliance with the decree, without need for judicial enforcement.“). The no-fault system does not 

need definitional barriers to thwart challenges for evident partiality. It needs a mechanism through 

which problems can be exposed and fair and workable solutions put in place. 

The comments to AAA’s 1997 surveys show that many participants in this system feel it is 

unbalanced. For example, in response to Question 2, “How could case administration be improved,” 

participants wrote: 

Get balanced panels. 

The decision could have been based on the evidence. 

Panel equity. 

The strike list process of appointing an arbitrator continues to mystify me. Why is it when 
there are two plaintiff attorney’s and two defense attorneys on a panel, [the insurer] gets their 
third choice or a Claimant’s attorney assigned. 
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(A. 73-74). These comments to Question 5, “What aspect of the arbitration process was most 

effective,” also show a lack of faith in the process: 

The arbitrator spent too much time asking questions of Claimant. If Claimant’s 
counsel doesn’t perform adequately, this shouldn’t give the arbitrator the right to 
prove up the case for him/her. 

Is this effective? You have got to be kidding. 

(A. 74-75). And perhaps most telling are the comments in response to Question 6, “What aspect of 

the arbitration process could be improved?‘: 

I have no complaints about the arbitration is [sic] this case but the panels are severely 
skewed toward plaintiff attorneys. 

If possible more unbiased arbitrators. 

Your panels continue to stink. 

Fair decision. 

Fair panels - St. Cloud panels are horrendous. 

The arbitrator was the most Claimant’s oriented arbitrator possible. He is counsel 
on a case which I am defending, but did not disqualify himself. He did not give the 
Respondent a fair hearing. 

Unbiased arbitrators. I am so tired of plaintiff attorney’s dominating the strike lists. 

AAA must do a better job of putting together an impartial panel of arbitrators. In this 
case Respondent was forced to present it’s [sic] case to a lawyer who practices 
exclusively in the area of personal injury and had no incentive to deny any part of 
claimant’s claim. Not surprisingly, the Arbitrator ruled against the insurance 
company in every aspect. 

The panel of arbitrators apparently have no regard for a just and equitable system. 

(A. 75). Granted, the AAA’s surveys generated a number of favorable responses from satisfied 

participants, but the quality and quantity of responses that go straight to the core of the proposed rule 

shows that the problem is a real one. And it is so obvious to most participants that it has spawned 
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the claimants’ practice of arbitrator shopping. This is done by waiting for an arbitrator assignment, 

withdrawing the claim if the arbitrator does not seem favorable enough, and then refiling at a later 

time. This strategy is typified by the following correspondence from one claimant’s counsel to an 

insurer: “We intend to re-file this matter next year to get a new panel. I believe that it would be in 

the best interest of [my client] and your company if we were able to resolve this matter on a full and 

final basis rather than to incur the additional filing fee and costs.” (A. 76).- And even the Standing 

Committee understands that claimants shop for partial arbitrators. That is why the Committee has 

proposed a rule to thwart the practice, requiring that the same panel or arbitrator be assigned upon 

refiling of any withdrawn claim. See Proposed New Rule - Withdrawal. A rule that would define 

away what is actually happening - i.e. the use of arbitrators who appear biased - will not serve 

the system well, and the Insurance Federation therefore urges the court to reject it. 

CONCLUSION 

Proposed Rule 10 is bound to have an adverse and confusing effect. It is written as though 

it is overcoming a “presumption” of bias, but that language does not even address the legal standard 

in Minnesota. The actual standard for evident partiality - the appearance of a possible bias - does 

not presume anything about the bias of a given individual. It protects the system’s integrity by 

opting for an arbitrator in whose decision both parties will have faith and confidence. Indeed, Judge 

Gomez did not purport to “presume” bias, and the insurer did not ask her to do so. She found the 

existence of evident partiality by applying this court’s legal standard to the case-specific facts. But 

despite its confusing reference to a “presumption,” the proposed rule would effectively, if not 

completely, foreclose judicial relief in circumstances where this court’s own case law would 

disqualify an arbitrator. Moreover, by defining away the existence of bias, the proposed rule would 
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sanction the failure to disclose contacts that would otherwise raise questions about the appearance 

of partiality. These things can only foster a further lessening of faith in the system. 

The Federation appreciates that the current system may have worked well in the past. 

Unfortunately, the legal profession has become more fragmented and less collegial. The practice 

is now widely treated as “a business.” While system manipulation and bias once seemed 

unthinkable, they now appear likely. A fuller examination of Justice Holmes’ famous statement 

about law and logic - quoted above - reveals that experience sometimes counsels us to consider 

the development of better rules: 

The life of the law has not been logic: it has been experience. The felt necessities of 
the time, the prevalent moral and political theories, intuitions of public policy, 
avowed or unconscious, even the prejudices which judges share with their fellow- 
men, have a had a good deal more to do than the syllogism in determining the rules 
by which men should be governed. The law embodies the story of the nation’s 
development through many centuries, and it cannot be dealt with as if it contained 
only the axioms and corollaries of a book of mathematics. 

Holmes, The Common Law, at 1 (Howe ed. 1963). There are many other states that have a no-fault 

system, but none use precisely the same dispute-resolution system as Minnesota. In other words, 

there is no single, rigid formula without which a no-fault system cannot exist. There is nothing 

inviolate about the way things are. In response to the real and ongoing systemic problem revealed 

by the debate over this rule, the Insurance Federation urges the court to seek out real solutions, either 

through its Standing Committee or an ad hoc committee. Alternatively, the court can allow a rule 

of evident partiality to find its own level in the judiciary based upon case-by-case decisions. But the 

court should not adopt a blanket rule that acts as a barrier to the important check and balance 

provided by the rule against evident partiality. Proposed Rule 10 should be rejected. 
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STATE 051 KRWZSOTA 
? I. 

V. 
File No-: CT 97-3037 

stat2 ? arm Mutual Automobiles 
insura.ce compzny, 

To: Claimant through her aiicrney Paul K. Downcs, FEYzR i - 
-ASSOCI.A.TES, P-A., 
E;lvd., 

Park Place East, Suite 610, 5775 F?qzata 
St. LOUIS Park, 

attorney, 
FS 55416 and Respondent t>zov:z:1 its 

XichaeI R. Moline 
Xzitifoods Towx, 

MEXXER c GEER, P.L.L.P., 4250 

55402-3788. 
33 South iixth Street, EinneaDolFs, XN 

or. *ril 25, I>??, Judy2 IsatitL Gone: of t'zis District Cocrz 

heard Claimant's XctFcn to C-Tc' ur~~~m Arbitration Award azd 

ResponEeat's &lotion EG Vacate "-+bitrator :Lavoia8s Award . 

Claimzx was resrzseated by ?aul K. Do*wzes. Respondent was . 

reprsssnzed by M&has1 R.. Molixt. 

L- the ._" - hearing, the C07u&'req.zsted 
I‘ 

further Sriefing. The 

parties' final submissFons W&E received by- the court OP. 1~12y 19, 

1997. 

2. That Respon&nt's Kotion to Vacate Arbitrator Laxie's 

Award is m. 

i A. 1 



Exair.inztion in acccrbnce with Miim. Stat. sSSS.56, s&d. I, &d 

Ntal v. State Fzm Mut. Es. CO., 529 M.N.Zd 330, 333 (>fLrb~. 

1995). 

6. That t-tic attached.iG~OI be made part of this 

Order. 

BY TE COE'RT: 

:, 
-’ - .‘, 
I - 

Judge of District to-zt 
\ 

A. 2 



On or about ir 4.' 23, 1,096, '. 
State Farm rece,ved a bill fcr 

*Kinder's treatn5r.L at NCC in the a'ROU;zt of $i,530.40. T&t bill 

c:overe& treatmeat at.KC frC:n April 18, 1995 through &q :7, 

1996. 

Meyer, P.A., ccntaczrd Marshall Eeitzma?l, S~ar,e Farm's Claim 

Repeszntativc in rhis case, ad informd :lin that she had j&2=, 

Ms. Meyer restacsd that qosition in a letter dated JuLqy 16, - 

exztnination. As a result 05 State Farm's having susp=nd& 

benefits, 'tinder f&d a 3etitFon for r;c-faclt benefits. 

Because, sursuar,t t=, the st,acdsrds and proccduxs set ?cr~h :n 

1-lin.n. St+t. 9.55B.525 a sea., all claims for $13,000.03 0~ 1~~5 

must bs a$itrated tb.rou+ i,kt American i!dAtrazion ;.sccistj.cr!, 

A?A”) I 

iG&t 

i 
i 

this 

th2 t 

5 proceedrB tc bc arbitrattd through oh= G&. 

zhe a+itrzzion, State Farn was represented 

A. 3 



A. 4 



-Analysis: 

b1Fn.n. Star. S572.13 est&lFsies grotids for vacating 2; 

arbitrarlon award: 

6th~ Court shall vacate ar! zvard where . . . 
; - . 

(2) [t]kere was evidenL$artiality bv an arbitrator 
- eppinted as 2 neutzG. Or corrumzi- in any sf t5.e 

arbitraeors or v.iS&dUcz preju&hg ths righzs 02 azY 
party; a 

1: E+d=nt ga rtiality goes to the right of a parzy to tam an 

zrbftracFoz heartr?g thaC'is fxz from4az appearance cf 

inproprietv. u Pirsic v. Pleasant Mouzlt MJ+,. W-e Trs .--- -- ', 52.2 
N.W.2d 342, 343 (Mix. A;?. 1994). "Evident partiality is 113': 

the sam as actual bias. Cormweal th Coatincs COD. v. 

i 
i 
i A. 5 



. 39, '21 L.Eci .Zd 301 !1358), ~eh2~rit'o denied, 293 7J.S. 1112, 63 s. 

Claimant correctly notes tkt Fr its X-L urtil after stat* " "em 
had zxercis=d its strikes that it campiained atcut Lavoier 5 

A. 6 



- 'nad'r-,s reason to object to Lavoie's a?pointnezt _~rFo= t2 ES 

disclcsur2. 

:he parties is not a 3asi.s CO vacate an arbitration auarc? fcsr 
--.w - 

rflazicnship with Stat2 Fan3 h-as neither remote or uz~e1a~-J . -c-r . A: 

TLavoie furzher.diEClOSe< L:?.ac he represents maq,- atZ~_r 

persons on claims where the a&-exe party is iasureci b-d ~:a:? . 

Farm, and t&t his fim is h=rAii ..-.su --ng other clains being &afzz.2ed 

Largest . auto lnsurazxze ca-ie- -- b ir, the State of I.!iznesota, "c'j 

fact that they . . _ are ?resCn‘;- ~--q a claim against [theal w.>:.J~< 

elininate a large majority of glaktiff's attorneys and. ~ouli 

,-.. 

i . A. 7 
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co, -v. xshwool-Ames, 334 E:W.28 740 (Ml.=. Ct. P-pp. 3.497' -; . 

attend an-y 1245 until State Fam paid all co;ltested k.~r~efi~,s :gas 

unreasonable as a matter of Law. The Court In g’~lal saecLfic.ill:v - -- 

stacad, ” I 

cne tint. 
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COUXS. A.MCO izs. Co., SuEra, at 332, citFnc Sore,r;so- '?. SI,. 

Pat;1 3zmsev Medical Ctr., 457 M.!d.Z?d 188, HZ (Mim. 1$3$j. 

>-i,rSFtra:or Lavcj.5 excteded tkC;2 sCo?e of 6is a+:tkOrlt-y. 

these reanoils, this ~curt must set aside his ~iztings'an< ,I,,. or,- =-r 

i . 

i 
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: 

- 

: 
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Quarterly Meeting of the No-fault Standing Committee 
October 17, 1997 Minutes 

In Attendance: AAA Staff: 

John E. Simonett, Chair 
Louise Dovre Bjorkman 
Michael Ford 
Robert Hauer Jr. 
David Jorstad 
Marianne Settano 
Stephen J. Smith 
Keith Sjodin 
Richard Tousignant 
Karen Melling van Vliet 

Kelly Baker 
Jim Deye 
Paul Dompier 
Ehren Ekstrand 
Nancy Quam 
Anne Rabatin 
Kathryn Stifter 

Guests: 

Paul Downes 
Roger Haydock 
Michael Moline 
Jody Hanson 
Judy Heitz 
Jim Kremer 

: 

The meeting was called to order at 2:30 p.m. 

$10,000 iurisdictional limit 

The Committee discussed Jan Gunderson's submission Of Judge Justman's Order 
in Beste v. Allstate Insurance and determined that no rule or policy change 
is necessary at this time. 

Prouosed amendment to Rule 12 

The committee determined that a rule requiring respondents to produce a copy 
of the no-fault file is not necessary. 

Pronosed amendment to Rule 8 

Ms. Bjorkman moved to deny the proposal that strikes be equal for claimants 
and respondents in situations where there are multiple respondents. Ms. 
Settano seconded. Motion carried to deny proposal. 

Minutes of Auril 18, 1937 meetincr 

Mr. Hauer moved to approve the previous minutes and MS. Bjorkman seconded. 
Motion carried. 
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Consideration of this cuarter's nominees to the No-fault Dane1 

Mr. Jorstad moved to approve this quarter's nominees. Mr. Ford seconded. 
Motion carried. 

Discussion of Kinder v. State Farm Insurance 

In response to the decision by Isabel Gomez, Paul Downes proposed a change 
to Rule 8 stating that an arbitrator should not be stricken or removed on 
*the sole basis that they ever handled a case against the insurance company. 
Michael Moline spoke in opposition to the proposal. The Chair appointed a 
special subcommittee (Sjodin, Tousignant and Melling van Vliet) which will 
neet to recommend to the full committee what action will be talcen on behalf 
If the Standing Committee. The Chair asked Mr. Downes and Mr. Moline to 
draft their positions and submit them to the AAA for transmittal to the 
subcommittee. 

In the interim, the committee agreed upon the following statement which A&A 
may include in a letter to a party objecting to an arbitrator based only on 
the Gomez decision: 

The mere fact that an arbitrator has handled claims against a party to 
the arbitration in the past, or currently, is not in and of itself evidence 
of partiality or the appearance thereof. 

Mr. Jorstad moved to accept this language and Mr. Hauer seconded. The 
motion carried. 

National Arbitration Forum 

Roger Haydock presented a proposal to amend the No-fault rules to allow 
competitive proposals from arbitration providers. Mr. Smith made a motion 
to amend Rule 1 by adding Rule lc to designate the AAA and delete all other 
references to AU throughout the rules. Mr. Sjodin seconded. The motion 
failed. 

Mr. Sjodin then moved that the petition to amend the Rules of Procedure for 
No-Fault Arbitration, presented by the National Arbitration Forum, be 
respectfully declined. Mr. Jorstad seconded. Motion carried. 

Arbitrator biosraohical renortins oractices 

This topic will be discussed by the special subcommittee assigned to the 
Gomez decision. 

Reauest to urovide arbitrator bioqraohical data to oarties 

Mr. Tousignant moved'to deny the request that AAA provide biographical 
sheets to parties. Mr. Jorstad seconded. Motion carried. 

A. 12 
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Proposal for new rule orovidinc for arbitrator ComDensation when a case is 
postnoned 

Mr. Hauer moved to deny the proposal. Mr. Jorstad seconded. Motion carried 

ReDort from nominatins subcommittee 

Mr. Jorstad, on behalf of the nominating subcommittee (Jorstad, Smith, 
Settano and Sjodin) moved for the nomination of the following individuals to 
the No-Fault Standing Committee: 

Michael Fargione to fill the seat currently held by Bob Hauer 
Michael LaFountaine to fill the seat currently held by Michael Ford 
William Strifert to fill the seat currently held by Louise Dovre Bjorkman 

Mr. Sjodin seconded the nomination. The committee voted to recommend the 
nominees to the MN Supreme Court. 

Brief submitted bv Dr. David Ketroser 

The committee members agreed that health care providers should not be 
allowed to bring no-fault claims in the provider's own name based on an 
assignment of benefits. Mr. Hauer will respond to Dr. Ketroser on behalf of 

the committee. 

Results of removai/reaffirmation anpeals 
. 

The final votes on appeals submitted to the committee from April through 
September were distributed to the committee. There was no discussion. 

Other business 

Chairman Simonett will not be able to attend the next Standing Committee 
meeting. He has asked Ms. Settano to chair the January 16, 1998, meeting in 
his place. 

There was a resolution by the Chair commending Louise Dovre Bjorkman, 
Michael Ford and Bob Hauer for their service on the Standing Committee. 
Their contribution to the prompt and fair administration of justice is 
greatly appreciated by the Committee, the AAA and the Court. 

The meeting was adjourned at 4:33 p.m. 

The next quarterly meeting of the Standing Committee will be on January 16, 
1998, at 3 P.M. at the offices of the AAA. 

Kathryn Stifter, No-fault Supervisor 

A. 13 



*- h e!J ;. 7 

American Arbitration Association 

February 2, 1998 

Paul K. Downs8 
Meyer C Associates, P.A. 
5775 Wayzata Blvd., Suite 610 
St. Louie Park, MN 55416 

UI f34LLUJZ PAGE. l/2 

Michael 8. Moline / File 50433-1446 
Meagher & Ceer 
4200 Multifoods Tower 
33 6. Sixth Street 
Mfnneapolia, MN 55402 

Re: 56 600 04092 97 
Michelle Bach Xinder 
and 
State Farm Insurance Companies 

Dear Parties: 

The Association hae received Mr. Downea January 29; 1998, letter, and 
requeet for the removal of Robert M. Frame in respoase to Mr. Moline'a 
ragueat for the removal of Qeorgc E. Antrim III and James Q. Weintneyer. 

upan review of the file and the contentions of the parties, the 
Association baa removed Robert M. Frazes from the l&et and have 
reaffirmed George E, Antrim III and Jarnee 0. Weinmayer. 

Therefore, enclosed ie a revised liat of fcrur members of our No-Fault 
Panel from which the arbitrator is to be apgointed. The parties shall 
have until February 11, 1998, to submit their Strikes and/or order of 
pref ererace. If we have not received the list by the due date, we will 
assume that all namee listed are acceptable. 

The Association requeste that oopics of all correepondence to our 
office be exchanged between the parties with the exception of the 
strike list and the calendar. If you have any questions, plcaee 
contact the undereigned. 

Sincerely, 

Anna M. Rabatin 
Case Administrator 

-we 
Enclosure(s) 
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American Arbitration Association 

Dirpuic Hcsolulion Srtvicrs Wotldwidr 

OlZ34220~2 PACE. 792 

CASE No.: 56 600 4092 97 
CLAIMANT: Michelle Bach Kinder 
RESPONDENT: State Farm Insuranae Companies 
RE: Geluction of the Arbitrator 
DUE DATE: February 11, 1998 

ADMINISTRATOR: Anne M. Rabatiq 

NO FAULT PANEL OFARBImTORS SUBMITTED TO THE PARTIES 

If your mutually acceptable choica lor arbitrator is unable to accept 
appointment or, if for any other reason the appointment cannot be made 
from this list, the Asraociation will mcrke an appointmat without the 
submission of an additional list to the partlee. . 

a%org0 B. Antrim 
Krause t Rollins 
Minna8polis, MN 

III 

Bruae P. caadlin 
Candlfn c wright 
Bloomington, MN 

aabert J. King, Sr. 
Hvase , Weimmn & King 
Mikeapolie, MN 

iralnee 0. weinlaey0r 
Schwebel, Qoetr, Sfeben h Moekal 
MiIMapO1i8, Mt? 

DATED: 

ON BETHALl? OF: 

SIQN!ZD: .- 
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American Arbitration Association 
Dispufc Rcsolufion Scruicrs Worldwide 

March 4, 1998 514 Nicollet Mall. Floor 6, Minneapolis, MN jj402-tog2 

telephone: 612 332 6545. facsimik: 612 342 2334 
Paul K. Downes http://ww.adr.org 
Meyer & Associates, P.A. 
5775 Wayzata Blvd., Suite 610 
St. Louis Park, MN 55416 

Michael R. Moline / File 50433-1446 
Meagher & Geer 
4200 Multifoods Tower 
33 s. Sixth Street 
Minneapolis, MN 55402 

Re: 56 600 04092 97 
Michelle Bach Kinder 
and 
State Farm Insurance Companies 

Dear Parties: 

The No-Fault Standing 
has voted to Reaffirm 

Committee has reviewed the.parties' contentions and 
the Arbitrator's. 

Therefore, the parties shall have until March 13, 1998 to submit their 
strikes and/or preference. If we have not received the list by the due 
date, we will assume that all names listed are acceptable. 

Sincerely, 

Case Administrator 

AMR/s 

%.. .- 
. 
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STATE OF MINNESOTA DISTRICT COURT - 1 
COUNTY OF HENNEPIN- FOURTH JUDICIAL DISTRICT 

Michelle Bach Kinder, 

Claimant, 
.MEMORANDUM AND 

ORDER 

V. 

File No.: CT .97-3037 
State Farm Mutual Automobile 
Insura-nce Company, 

Respondent. 

To: Claimant through her attorney Paul K. Downes MEYER & ASSOCIATES, P.A., Park Place East, Suite 610: 5775 Wayzata 
Blvd., St. Louis Park, MN 55416 and Respondent through its 
attorney, William M. Hart, MEAGHER & GEER, P.L.L.P 
Multifoods Tower, 4200 
55402-3788. 

33 South Sixth.Street,. Minneapolis, MN 

On November 23, 1998, Judge Isabel Gomez, of this.District 

Court heard respondent's motion to stay arbitration and strike 

the arbitration panel. Claimant was represented by Paul K. 

Downes. Respondent was represented by William M. Hart. Final 
submissions were received in chambers on December 21, 

l-998 . 

Based upon its own file, and upon the written and oral 

submissions of counsel, it is hereby 

ORDERED 

1. That respondent's motion to strike the arbitration 

panel is granted. . 

2. That this Court's July 8, 1997 Memorandum and Order is 

incorporated by reference. 

3. That the attached Memorandum be made part of this 
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Order. 
1 

4. That the matter be submitted to arbitration pursuant to 

Mirin. .Stat. 5 65B.525 

BY THE- COURT 

lb.. 

Dated this 1 day 
of March,' 1999. 

‘W- 
Judge of District Coura 
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MEMOFSNDUM 

Backcround: - 

-Pursuant to this-Court's July 8, 1997, Order, plaintiff _ 

Michelle Kinder submitted to an IME; and on November 26, 1997, 

the parties refiled for arbitration. Kinder was represented by 

Paul K. -Downes of Meyer and Associates, P.A. and State Farm was 

represented by Michael RI Moline of Meagher and Geer, P.L.L.P.. 

The American Arbitration Association produced 'a panel 

listing four potential arbitrators. The parties were asked to 

strike one member of the panel, and then the arbitrator would be 

selected by the AAA from the remaining two names on the list. Of 

the four potential arbitrators on the list, three of them were:' 

Robert M. Frazee, an attorney at Meagher & Geer; James G. 

Weinmeyer, an attorney at Schwebel, Goetz & Sieben and George E. 

'Antrim, III, an attorney at Krause & Rollins. 

In a letter dated January 21, 1998, State Farm petitioned 

AAA for the remova- 1 of Weinmeyer and Antrim because of their 

evident partiality. Both lawyers at the time had active cases 

against State Farm and its insureds. . 

On January 29, 1998, Kinder's attorney submitted a letter to 

AAA,' opposing State Farms request to remove Weinmeyer and 

Antrim, and requesting that Frazee be removed as a potential 

arbitrator,'because his firm, Meagher & Geer, represents 'State 

Farm in this lawsuit. In a letter dated February 2, 1998, AAA 

declared, without explanation, that "upon review of the file and 

the contentions of the parties, the Association has removed 

1 
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Robert M. Frazee from the list and have [sic] reaffirmed George 

E. Antrim III and James G. Weinmeyer." See, Februarv 2, 1998 

letter attached as Exhibit I to Affidavit of Paul K. Downes.. 

State F,arm then appealed AAA's decision to the 'No-fault 

Standing Committee, again requesting the removal of Weinmeyer and 

Antrim. On March 4, 1998, Anne M. Rabatin, Case Administrator 

for the AAA, sent the parties a letter which, without more, 

stated that ll[t]he No-Fault Standing Committee has reviewed the 

parties' contentions and has voted to Reaffirm the Arbitrator's 

[sic] .I' See, March 4, 1998 letter to the parties, attached as 

Exhibit J to Affidavit of Paul K. Downes. Rabatin's letter also 

instructed the parties to submit their arbitrator lists on or 

before March 13, 1998. State Farm refused to do so and indicated 

that it would be bringing the current motion before the court. 

Kinder indicates that, " [slince this Court's original 

decision, AAA has been deluged with requests on behalf of defense 

attorneys to remove plaintiff's lawyers as no-fault arbitrators 

based on this court' s -original decision;-" Plaintiff's Memorandum 

of Law in Oopositicn to Defendant's Reauest to Strike the 

Arbitration Panel and Stav the Arbitration, .("Plaintiff's 

Memorandum"), at 4. At an October 17, 1997, Meeting of the No- 

Fault Standing Committee, the members voted to allow the 

inclusion of the following language in letter responses to any 

party citing this Court's July 8, 1997, Order as the basis for 

objection to an arbitrator: 

The mere fact that an arbitrator has handled claims 
against a party to the arbitration in the past, or 

2 
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currently, it [sic] is not in and of itself evidence of 
partiality o- Y the appearance thereof." (Emphasis 
added). 

See Minutes of the October 17, 1997 Ouarterlv Meetins of the No- 

Fault Standina Committee, attached as Exhibit N, to Affidavit of 

Paul K. Downes. 

Notwithstanding the Committee's position, it appears that 

AAA removed Frazee because of "the mere fact" that Frazee's firm 

was "handl[ingl claims ,against a party to the arbitration . , . 

'currently." Ibid.. Arbitrators, unl.ike courts, have no duty to 

set forth the reasons for their decisions; but no other cause for 

Frazee's removal has been articulated. 

Analvsis 

"'Evident partiality' is not the same as actual bias." Sea,, 

Commonwealth Coatincs Corn. v. Continental Cas. Co., 393 U.S. 

145, 147-48, 89 S.Cz. 337, 338-39, 21 L.Ed.2^d 301 (1968), as 

cited in Pirsia v. Pleasant Mound Mut. Fire Ins. Co., 512 N.W.2d 

342, 344 (Minn. App. 1994). Whether there is evident partiality 

is a legal question., Pirsig, at 344, _ whereas whether there is 
._ 

actual bias.is a fact question. Tovota of Berklev v. Automobile 

Salesmen's Union, local 1095, 834 F.2d 751, 756 (9th Cir. 1987), 

cert. denied, 480 U.S. 945, 107 S.Ct. 1602, 94 L.Ed.2d 789 

(1987). The issue before this Court is whether Mr. Antrim and 

'Mr . Weinmeyer should be stricken from the arbitration panel in 

:this case, based ypon their evident partiality. 

I. Kinder's timeliness araument. 

In Minnesota, "contacts between an arbitrator and a 

3 
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party . . . that might create an impression of possible bias, 

require that the arbl 'tration award be vacated." Northwest 

Mechanical Inc. v. Public Utils. Comm'n, Citv of Virainia, 283 

N.W.2d 522, 524 (Minn. 1979), citinq, Commontiealth Coatinas Corn. 
- 

V. Continental Cas. Co., 393 U.S. 145, 150 (1968). 

Kinder argues that "[dIetermining whether an arbitrator is 

qualified to hear a matter before the arbitrator has even been _ A 

selected is premature and results in a waste of the court's 

resources." Plaintiff' s Memorandum, at 4-5. She further asserts 

that ll[u]ntil an arbitrator has actually been selected to hear a 

case, a well reasoned and thorough analysis of any potential 

arbitrator bias cannot be conducted.ll Id. 

Given Kinder's success at having Mr. Frazee removed as a 

potential arbitratcr prior to his selection, she is arguing that 

what's good for the goose is not good for the gander. Frazee was 

removed as a-potential arbitrator, apparently because he works at 

Meagher and Geer, and attorneys from that firm represent State 

Farm here. State tarm opposes Antrim and Weinmeyer's presence on 

the panel., because zhey, themselves, are actively engaged in 

litigation against it. 

While acknowled ging that Frazee was properly removed from 

the panel as a potential arbitrator, Kinder nevertheless' contends 

that evidence sho\;iL n.g that Weinmeyer has 27 active cases 'against 

State Farm, and that Antrim has 4 active lawsuits against State 

Farm, "falls well short of an adequate basis to remove two 

potential arbitr ators when nothing is known about the cases Mr. 

4 
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Antrim and Mr. Weinmeyer have involving State Farm." Plaintiff's 

Memorandum, at 5. The undersigned is at a loss to understand why 

one party to an arbitration must accept evident partiality, while 

another gains relief from it. 

As this Court found previously, arbitration in these . . 

circumstances is, as a matter of law, tainted by the appearance 

of impropriety. Pirsic v. Pleasant Mount Mut. Fire Ins., 512 

N.W.2d 342, (Minn. App. 1994). It would be futile to order the 

parties to arbitrate this matter before either Antrim or 

Weinmeyer, only to have the matter come before this Court, yet 

again, on a motion to vacate the award. 

TI. Authoritv under Finn. Stat. 8572.09. 

Minn. Stat. 8572.09 sets forth the standard to compel or 

stay arbitration. .L "ichough the statute indicates that "a stay 
* 

should be granted OL- -7~ when there is a showing that there has 

been no agreement to arbitrate the matter," Plaintiff's 

Memorandum, at 6, Xi-n. Stat. §572.08 provides for relief "upon 

such grounds as exist at law or in equity . . . .I1 

The question cf whether an arbitrator appears to be partial 

is certainly an equitable issue. Defendants are before this 

Court for a second time in essentially the same posture as 

before. Although there is no authority expressly permitting this 

Court to strike a ?a-- --me1 before a decision has been rendered by an 

arbitrator, princigl es of equity allow this Court to do so when 

having the arbitraz1 'on would be an exercise in futility and a 

waste of resources. 

5 
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III Kinder's neutral arbitrator argument. L 

Minn. Stat. §572.19 provides for vacating an arbitration 

award where "[t]here was evident partiality by an arbitrator 

appointed as a neutra- 1 or corruption in any of the arbitrators or 

misconduct prejudicing the rights of any party." Minn. Stat. 

§572.10, subd. 2, provides a definition of a neutral arbitrator, 

and reads as follows: - 

Subd. 2. Disclosure by a neutral arbitrator; (a) a 

"neutral arbitrator" is the only arbitratorin a case or is 
one appointed by the court, by the other arbitrators, or by 
all parties together in agreement. A neutral arbitrator 
does not include one selected by fewer than all parties even 
though no other party objects. Id. (emphasis added). _ 

Kinder argues that, because a no-fault arbitrator is not selected 
. 

or agreed upon by both parties, s/he is not a neutral arbitrator, 

and, therefore, is "not required to avoid all appearances of 

evident partiality." Plaintiff's Memorandum, at 7. In support 

of her argument, she relies on Franke v. Farm Bureau Mutual 

Insurance Comoanv, 421 N.W.2d 406 (Minn. App. 1988) and Safeco 

Insurance Co. of America v. Stariha, 346 N.W.2d 663 (Minn. App. 

1984). ‘However, bczh Franke and Safeco are distinguishable from 

this case. 

The cases cited by Kinder dealt with a three-person 

arbitration panel, in which each party selected its own 

arbitrator, and a third, neutral, arbitrator was appointed. The 

third arbitrator was under a duty to avoid the appearance of 

evident partiality. 

In no-fault arbitrations, there is only one arbitrator 

appointed to decide the matter. To accept Kinder's position that 

6 
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no-fault arbitrators are not "neutral, " would be to concede that 7 

they are necessarily biased. Acquiescing to the fact that no- 

fault arbitrators are necessarily biased, and accepting this fact 

. as unremarkable, flies in the .face of basic principles of 

fairness which all OLI ='icers of the court are under a duty to 

observe. How can pa-L --i-es to arbitration maintain any faith in 

the process if they are forced to-accept arbitrators who may not 

merely aooear partial, but, in fact, not be partial? 

Iv. Kinder's arsument concernins the limited number of available 
no-fault arbitrators. 

Kinder argues that: 

"[blecause the number of available no-fault arbitrators is a 
limited number cf attorneys regularly practicing in the 
personal injury area and because practicing in that area on 
behalf of the plaintiff involves pursuing claims against the 
same insurance companies on a regular basis, then the fact 
that an arbitra -tar may be pursuing claims against State Farm 
as-part of his regular practice cannot be grounds for 
impartiality as an arbitrator in a case involving State 
Farm." 

Plaintiff's Memorandum, at 11. As it has repeatedly noted in 

writing and orally cn the record, this Court supports the 

arbitration of no-fa.2l.t claims. However, if it is to survive as 

an alternative to litigation, the arbitration process must 

maintain its integrity. State Farm, like any other party to an 

action, is entitled zo arbitration hearings that are free from 

the appearance of impropriety, notwithstanding any diffic,ulty 

involved in finding a suitable arbitrator. 

Kinder further asserts that "Enlo-fault arbitrators are 

unique and unlike any other type of arbitrator," and that II[tlhe 

tragic result [of this Court's ruling] is that the majority of 

7 
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plaintiff and defense lawyers are disqualified from serving as 

no-fault arbitrators resulting in no-fault arbitrations being 

decided by attorneys who do not practice in the area and are not 

familiar with the no-fault law." Id. at 12. 

Assuming, arguendo, that no-fault arbitrators are unique, it 

does not follow that independent attorneys could not learn enough 

no-fault law to reach fair decisions in such cases. The 

arbitrators in this area are statutorily confined to making only 

factual determinations, and the legal principles underlying such 

determinations are not particularly arcane or intellectually 

demanding. While Lcsing their role as arbitrators in their area 

of expertise is ce rtainly a detriment'to no-fault lawyers, this 

detriment is surely not so "tragic" as to outweigh the 

fundamental principle s of fairness which support the whole 

arbitration machine. 

V A Kinder's statistical argument. 

III support of her contention that " IdI efendant's claim that 

they are not receiv Ing a fair opportunity at no-fault 

arbitrations is not supported by actual statistics," Plaintiff's 

Memorandum, at 17, Kinder has provided this Court with a no-fault 

arbitration annual report prepared by the American Arbitration 

Association. 

However, the statistical analysis presented to this Court 

does nothing to st rtngthen Kinder's position. Questions about 

whether a particular arbitrator is evidently partial, or whether 

no-fault arbitraticn in general must be free of evident 

8 
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partiality, are not answered by numbers. It is for this reason 

that the undersigned denied plaintiff's motion to compel 'answers 

to discovery demands that State Farm provide information 

concerning the numeri cal impact of the Court's July 8, 1997 - 

Order. If an arbitration does not meet a well-established 

standard for fairness, a large volume of equally defective 

proceedings will not transform the dross to gold. 

VI. Kinder's nolicv arcruments‘. 

In support of her contention 

contrary to the intended purposes 

Plaintiff's Memorandum, at 18, she argues that "[iIt has .already 

been 2 1/2 years since [her] no-fault benefits were terminated 

and 2 years since her original no-fault arbitration and yet, 

that I1 Cdl efendant's request is 

of the No-Fault Act," 

[she] still does net have a date scheduled for the second 

arbitration of this matter." Id., at 19. 
. - 

It is true, as Kinder asserts, that "the no-fault system was 

intended to allow the injured person to quickly seek medical 

treatment and have 7' ,r,eir medical bills paid for . . . II 

Plaintiff's Memorand*Lm, at 19. As it noted on the record in the 

most recent hearing on this matter, the Court is dismayed that 

Michelle Kinder may be paying personally for the broader debate 

apparently launched by the undersigned's first decision in the 

matter of Kinder's arbitration. But insurance companies, as much 

as individual polic:J-holders, are entitled to arbitration 

conforming with existing law. The Court did nothing to prevent 

appellate review of its July 8, 1997, Order. It is, indeed, 

9 
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._ 
_. . 

troubling to see Kinder's arbitration at an apparent impasse, - 
5 

because the plaintiff has aligned herself with AAA in re- 

addressing at the trial level an issue which should be-resolved 

above. 

Conclusion 

This Court is not holding that whenever an arbitrator has 

had any connec-tion with a party to a no-fault action, that 

arbitrator must be stricken.for evident partiality. However, 

existing law does require that an arbitrator be stricken when he 

or she is actively engaged in.current litigation against a party. 

The law, as it stands, requires this Court to strike both 

Antrim and 

since both 

Weinmeyer from this panel for evident partiality, 

are curr ently involved in litigation against-a party' 

to this arbitration. Because the issues raised in this case have 

been before this Court previously, they are clearly capable of 
. . 

repetition. It is zhe undersigned's hope that any further 

judicial scrutiny cf the issues raised herein will be done by a 

higher court. 

I.G.. 

10 
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1997 WL 193805, Unstad v. Lynx Golf, Inc., (Minn.App. 1997) Page 1 

*193805 NOTICE: THIS ‘OPINION IS 
DESIGNATED AS UNPUBLISHED AND MAY 
NOT BE CITED EXCEPT AS PROVIDED BY 
MINN. ST. SEC. 480A.08(3). 

Tom UNSTAD, claimant, Appellant, 
V. 

LYNX GOLF, INC., a California business 
corporation, Respondent. 

No. C7-96-2259. 
Court of Appeals of Minnesota. 

April 22, 1997. 
Review Denied June 26, 1997. 

Dale C. Nathan, Nathan & Associates, 3600 
Kennebec Drive, Suite 7B, Eagan, MN 55122 (for 
appellant). 

Edward F. Fox, 3. Aron Allen, Doherty, Rumble, 
& Butler, P.A., 2800 Minnesota World Trade 
Center, 30 East Seventh Street, St. Paul, MN 55101 
(for respondent). 

Considered and decided by RANDALL, Presiding 
Judge, TOUSSAINT, Chief Judge, and 
KLAPHAKE, Judge. 

RANDALL, Judge 

**l Appellant challenges the trial court’s order 
confirming the arbitrator’s award and denying his 
motion to vacate on the ground of evident partiality of 
the arbitrator. We affirm. 

FACTS 

Appellant Thomas Unstad was employed by 
respondent Lynx Golf, Inc., as an independent sales 
representative. In December 1994, Unstad was 
discharged by Lynx. Unstad commenced an 
arbitration proceeding by filing a Demaud with the 
American Arbitration Association @AA), asserting 
claims against Lynx pursuant to MinuStat. Q 325E.37 
(1996) for commissions and other monetary relief. 

Because the parties could not decide on a mutually 
acceptable arbitrator, the AAA selected AnnDrea M. 
Benson to be the arbitrator. Benson is employed by 
Piper Jaffray, Inc., as Deputy General Counsel. 
Prior to her being appointed as arbitrator, the AAA 
asked Benson to “disclose any past or present 
relationship with parties or their counsel, direct or 
indirect, whether financial, professional, social, or of 

any other kind.” Benson answered that she had 
nothing to disclose. 

Following a one day arbitration hearing, Benson 
issued her award, finding for Unstad in part and Lynx 
in part. Benson credited Unstad with certain 
commissions in the amount of $417.75 and awarded 
Lynx $10.309.45, representing the net value of 
certain inventory held by Unstad. Unstad filed an 
application to vacate the award arguing evident 
partiality pursuant to Mint&at. 0 572.19 (1986). 
after learning that Doherty, Rumble, & Butler 
(DRB), the law firm representing Lynx, had provided 
legal services to Piper Jaffray during the pendency of 
the arbitration. Unstad named arbitrator Benson, 
Lynx’s attorney from DRB, and DRB as parties in his 
application to vacate. 

A prehminary heariug was held in Hemupin County 
District Court in which Benson, Lynx’s attorney, and 
DRB were dismissed as parties. Benson, however, 
was directed to appear for her deposition and DRB 
was directed to submit a complete disclosure 
statement detailing all legal services provided by DRB 
to Piper Jaffray in the past three years. 

According to the disclosure statement, DRB worked 
with Piper Ja&ay on seven special projects. These 
projects primarily involved the issuance of revenue 
bonds for local governments or public offerings of 
stock by private corporations and were unrelated to 
the arbitration between Unstad and Lynx. 

Benson testified during her deposition that she had 
no direct or indirect involvement with these projects 
or any contact, including business or social, with any 
attorneys from DRB. She test&xl further that she did 
not know most of the Piper Jaffray employees who 
worked on these projects and that of the few she did 
know, she was confident that she did not work with 
them on any of the special projects or issues involving 
DRB. She also stated that she had no involvement in 
retaining, approving, or reviewing the work of outside 
counsel, in&ding that of DRB. Finally, she testified 
there was no formal conflicts mechanism in place at 
Piper JafBay to check for possible contlicts of 
interest. 

**2 The district court confirmed the arbitration 
award, fmding that Unstad had “failed to provide any 
evidence, other than mere allegations” that Benson 
either knew of the business relationship between DRB 
aud Piper Jaffray, or knew any person involved in 
such a relationship at the time of the arbitration. The 
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district court concluded that Unstad failed to provide 
sufhcient evidence of “either evident bias or the 
appearance of bias. * 

DECISION 

A party attacking au arbitration award has the 
.burden of demonstrating the grounds relied on to 
vacate the award. Franke v. Farm Bureau Mut. Ins. 
Co., 421 N.W.2d 406, 408 (Minu.App.l988), review 
denied (Minn. May 25, 1988). “The standard of 
review to be applied on appeal is derived from the 
ground asserted for vacation of the award. ” Pirsig v. 
Pleasant Mound Mut. Fire Ins. Co., 512 N.W.2d 
342,343 (Minn.App.1994). 

InitiaIly, in the statement of the case in his brief and 
his reply brief, appellant argues that the arbitration 
award should be vacated because the arbitrator’s 
decision was not made consistently with M&Stat. 8 
325E.37 (1996). However, appellant failed to 
address the issue in the main body of his brief. An 
assigmnent of error based on mere assertion and not 
supported by any argument or authorities in 
appehant’s brief is waived and wiII not be considered 
on appeal unless prejudicial error is obvious on mere 
inspection. Schoepke v. Alexander Smith & Sons 
Calpet Co., 290 Mimi. 518, 519-20, 187 N.W.2d 
133, 135 (Minn.1971). Because appellant failed to 
develop this issue in his brief beyond the assertions 
contained in the statement of the case, appellant has 
waived this issue on appeal. 

Similarly, Minn.R.Civ.App.P. 128.02, subd. 3 
(1996), provides that “[t]he reply brief must be 
confined to new matter raised in the brief of the 
respondent. ” In this case, respondent does not 
address the issue of whether the arbitrator’s decision 
was made consistently with the provisions of 
MimiStat. 9 325E.37. Therefore, appellant may not 
address the issue in his reply brief. 

In Minnesota, au arbitration award may be vacated 
only upon proof of one or more grounds set forth in 
Mimi.!%. 3 572.19 (1996). pirsig, 512 N.W.2d at 
343. The Minnesota Arbitration Act provides, in 
part, that upon application of a party, “the court shah 
vacate an award where: * * * (2)[t]here was evident 
partiahty by an arbitrator appointed as a neutral * * * 
. ” MimiStat. § 572.19, subd. l(2). Here, appehant 
sought to vacate ,the arbitration award, alleging that 
evident partiahty existed because DRB performed 
legal services for arbitrator Benson’s employer, Piper 
Jaffray. 

Evident partiahty involves the right of a party to 
have an arbitration hearing free of the appeamuce of 
impropriety. Pirsig, 512 N.W.2d at 343. It is not 
the same as actual bias. Id. at 344. Whether the 
conduct chaUenged constitutes “evident partiality” is a 
legal question reviewed de novo. Id. at 343. The 
party challenging the arbitration award must establish 
facts that create a reasonable impression of partiahty. 
Id. 

**3. In the present case, the contacts between DRB 
and Piper JafBay were limited in scope and unrelated 
to the arbitration between Unstad and Lynx. of the 
seven projects performed by DRB for Piper Jaffray 
over the last three years, only three took place during 
the same time ~period as the arbitration. Gne involved 
the issuance of revenue bonds for the City of Lenexa, 
Kansas, another involved a public offering of 
common stock, and the last entailed the representation 
of two individuah subpoenaed to testify before the 
Securities aud Exchange Commission in Chicago. 
Benson also test&d that she did not work on or assist 
any Piper Jaffray personnel with any of these 
projects. Likewise, Benson stated that she does not 
know, either professionally or sociahy, any attorney 
from DRB. Therefore, DRB’s contacts with Piper 
Jaffray were not so substantial as to require disclosure 
and a finding of evident partiahty. q Egan & Sons 
Co. v. Mears Park Development Co., 414 N.W.2d 
785, 786 (Miun.App.1987) (finding evident partiahty 
existed, requiring disclosure, where arbitrator and 
arbitrator’s law firm had substantial contacts with 
party to the arbitration), review denied (Mim. Jan. 
20.1988). 

The record supports the finding that Benson had no 
knowledge of any contacts between DRB and Piper 
Jaffray. The record discloses no evidence of the 
arbitration process or Benson’s decision-making 
process being compromised during the arbitration 
between Unstad and Lynx. 

A remote and unrelated attomey-cIient relationship 
between the neutraI arbitrator and counsel for one of 
the parties is not a basis to vacate an arbitration 
award for uradue means or evident partiahty. 

Safeco Ins. Co. v. Star&, 346 N.W.2d 663, 666 
(MinnApp. 1984). 

We conclude, as did the triaI court, that Unstad 
failed to establish facts that create a reasonable 
impression of evident parhlity , requiring vacatur of 
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the arbitration award. 

Affirmed. 

Page 3 
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UNPUBLISHED OPINION 

SHUMAKER, Judge. 

**l This is an appeal from the district court’s order 
denying appellant’s application to vacate or modify an 
arbitration award. We at&m. 

FACTS 

Appellant and respondents are physicians who are 
members of a partnership formed to construct, own 
and operate a medical office building. 

In 1991 aud 1992 appellant questioned the propriety 
of respondents’ interpretation of provisions of the 
partnership agreement as to the definition of 
“managing partner, ” the number of votes necessary to 
take binding action, and the means for amending the 
agreement. Appellant brought a declaratory judgment 
action against respondents seeking judicial 
construction of the parties’ partnership agreement. 
Respondents counterclaimed, alleging that appeham 
breached both the partnership agreement and his 
fiduciary duty to the partnership, and they asked for 
dissolution of the partnership. Respondents also 
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moved to stay the action and to compel binding 
arbitration as provided in the partnership agreement. 
The district court granted the motion. 

The parties selected a retired judge to serve as the 
neutral arbitrator. On December 19, 1996 the 
arbitration hearing was held. Before begin&g the 
arbitration hear@, the arbitrator disclosed to the 
parties and counsel that, at some time in the past, 
respondent Dr. Peter Larsen had examined his eyes. 
The arbitrator then asked appeIlant and his attorney if 
either objected to him serving as arbitrator because of 
this contact. Neither stated any objection. 
Apparently after the hearing, although the record is 
unclear as to the precise time, respondent Dr. Frank 
Brown reviewed his office records and discovered 
that he had treated the arbitrator’s wife approximately 
nineteen years earlier. Neither Dr. Brown nor the 
arbitrator recalled that relationship. 

The arbitrator issued his findings and order on 
January 23,1997. Among other things, he found that 
appellaut had materiaIIy breached the partnership 
agreement aud he ordered appellant to selI his interest 
to respondents. On February 14, 1997, the arbitrator 
issued a supplemental order providing that appellant’s 
portion of the arbitration fee could be deducted from 
the buyout price if he had not paid it prior to the 
constmunation of the buyout. 

Appellant served his application to vacate or modify 
the award on April 14, 1997, alleging that the award 
was the product of undue means aud evident partiality 
and that the arbitrator exceeded his powers. After a 
hearing, the district court denied the application, 
holding that the application was untimely, that the 
arbitrator did not have a conflict of interest, aud that 
the arbitrator did not exceed his powers. 

DECISION 

Under Minnesota law, the court must vacate an 
arbitration award if the award was procured by undue 
means, the arbitrator was evidently par&I to a party, 
or the arbitrator exceeded his powers. MiunStat. 8 
572.19, subd. l(l), (2), (3) (1996). The application 
to vacate the award on any of these grounds must be 
made within the time limits set by statute: 

**2 J&I application under this section shall be 
made within 90 days after delivery of a copy of the 
award to the appkant, except that, if predicated 
upon corruption, fraud or undue meaus, it shah be 
made within 90 days after such grounds are known 
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or should have been known. 

M&Stat. 8 572.19, subd. 2 (1996). 

Appellant combines undue means and evident 
partiality into a single ground for this appeal and 
argues that the arbitrator’s relationships with two of 
the respondents create au impression of bias and that 
disclosure of those relationships was essential. 
Minnesota statute requires a neutral arbitrator to 
immediately disclose in writing any relationship to the 
parties involving any conflict of interest or potential 
conflict of interest. MimtStat. 4 572.10, subd. 2(b) 
(1996). The arbitrator did disclose orally the one 
relationship of which he was aware. 

The district court ruled that appellant’s application 
on the partiality ground was untimely. We agree. 
Appellant learned of the relationship upon which the 
evident partiality was predicated on December 19, 
1996. He served his application to vacate the award 
on April 14, 1997, 116 days after he knew or should 
have known of the grounds for vacation of the award. 

Appellant urges that the 90day limit did not begin 
until the arbitrator issued his supplemental order. 
However, the limitation period for vacating an award 
on the ground of partial@ begins when the applicant 
Imew or should have known of such ground, 
irrespective of when the actual award was made. See 
MinnStat. 4 572.19, subd. 2. Here, appellant knew 
or should have kuown as of December 19, 1996. 

In addition to being untimely in his application, 
appellant waived any challenge to the award on the 
ground of the arbitrator’s relationship with one of the 
respondents. After learning of the relationship, 
appellant declined to object to the arbitrator’s service 
as a neutral arbitrator. 

A party who challenges an arbitration award must 
“establish facts that create a reasonable impression of 
partiality. ” Pirsig v. Pleasant Mound Mut. Fire Ins. 
co., 512 N.W.2d 342, 343 (Minn.App.1994). 
Parties to arbitration have a right to have a “hearing 
that is free from an appearance of impropriety. ” Id. 
Whether there is evident partiality is a legal question. 
Zd. at 344. This court’s review of legal questions is 
de novo. Id. at 343. Contacts between an arbitrator 
and a party that might create an impression of 
possible bias require that the arbitration award be 
vacated. Id. at 344. 

Iu Pirsig the contacts did not go to the merits of the 
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dispute and there was no longstanding relationship 
involved. This court held that such facts did not 
create an appearance of impropriety and would not 
“lead a reasonable person to believe the neutral 
arbitrator would be partkl to one party.” Id. 

**3. In this case, the arbitrator at some time in the 
past had a single contact for a medical examination 
with one of the respondent doctors. other than that, 
he had no relationship with that respondent. The 
other contact occurred about nineteen years ago 
between another of the doctor respondents and the 
arbitrator’s wife for the purpose of a single medical 
examination. Neither the arbitrator nor the doctor 
recalled that contact. The district court ruled that 
such limited and remote contacts did not create a 
conflict of interest for the arbitrator. We find no 
error in this ruling. 

In assessing the merits of a challenge to an 
arbitrator’s powers, this court’s scope of review is 
limited. The arbitrator’s powers are derived from the 
arbitration agreement and only when the arbitrator has 
clearly exceeded those powers will the arbitrator’s 
decision be overturned. State Auditor v. Minn. 
Ass’n. of Professional Employees, 504 N.W.2d 751, 
755 (Mhm. 1993). The limited scope of review 
accords finality to an arbitrator’s decision, which is 
one of the goals of arbitration. See Park Cow. Co. 
v. Independent Sch. Dist. No. 32, 216 Minn. 27, 33, 
11 N.W.2d 649, 652 (1943), and Aufderhar v. Data 
Dispatch, Inc., 452 N.W.2d 648, 651 (Minu. 1990). 

Appellant argues that the arbitrator exceeded his 
powers by ordering an “invohmtary” dissolution of 
the partnership agreement. See M&Stat. 8 572.19, 
subd. l(3) (1996) (a court may vacate an award if the 
arbitrator exceeded his powers). In this case, the 
partnership agreement required that the partners 
submit to arbitration and defined the scope of the 
arbitration. Paragraph 18 of the partnership 
agreement states: 

Any controversy or claim arising out of or relating 
to this agreement, or the breach thereof, shah be 
settled by arbitration in accordance with the rules of 
the American Arbitration Association, and judgment 
upon the award rendered may be entered in any 
court having jurisdiction thereof. 

(Emphasis added.) 

Appellant asserts that the arbitrator exceeded his 
authority by dissolving the partnership. A review of 
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the record shows that the arbitrator made findings 
only on the issues properly before him, in&ding the 
dissolution of the partnership. An arbitrator has 
authority to determine the facts and apply the law to 
the case. Independent Sch. Dist. No. 279 v. 
Winkebnan Bldg. Cotp., 530 N.W.2d 583, 587 
(Minn.App.1995). In this matter, the arbitrator 
properly ordered the dissolution of the partnership 
pursuant to the partnership agreement, the request of 

Page 3 

respondents, and MinnStat. 8 323.27 (uniform 
partnership act: partner’s interest chargeable). The 
district court conchxkd that the arbitrator did not 
exceed his powers. The evidence supports that 
conclusion. Affhmed. 
FN* Retired judge of the district court, serving as 
judge of the Minnesota Court of Appeals by 
appoiutment pursuant to Mimi. Const. Art. VI, 0 
10. 
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[Vol. 24 

This article provides a description of state automobile insur- 
ance reparations systems, specifically analyzing the performance of 
Minnesota’s no-fault law in the context of its effect on insurance 
claiming patterns. In addition, it compares the value to consumers 
of the reparations system and related insurance coverages in Min- 
nesota with the value to consumers of the more modest, traditional 
financial responsibility and tort law system in Wisconsin. The article 
also discusses public policy considerations relevant to strengthen- 
ing the Minnesota No-Fault Automobile Insurance Act. In the lat- 
ter context, subjects addressed include the exclusive verbal tort 
threshold, managed medical care, and similar measures that have 
been examined or tried in other no-fault states. 

II. HISTORY OF NO-FAULT 

Since the 196Os, the motor vehicle accident reparations system 
and the rules .used to assess legal responsibility for motor vehicle 
crashes and compensate victims have been the subjects of contro- 
versy.’ The debate has centered around the costly and tedious pro- 
cess of determining who is at fault after vehicular crashes occur. In 
an attempt to provide quick and fair compensation to the greatest 
number of injured persons possible without the delays, costs and 
uncertainty of recovery associated with the court system, no-fault 
legislation was introduced in the 19’70s in many states. Over the 
last three decades, nearly 20 states have at one time or another ex- 
perimented with no-fault accident reparations systems. Several of 
these states have since repealed their laws or substantially modified 
them. To this day, in fact, the no-fault system remains a source for 
public debate and potential reform in some states. In certain 
states, especially where the cost of automobile insurance is per- 
ceived as too high, changes to the system are being proposed to try 
to reduce the claims expenses that drive the cost of coverage. 

Under an automobile no-fault system, the vehicle owner’s in- 
surance company covers bodily injury expenses incurred by the 
driver and his or her passengers, regardless of who caused the acci- 
dent. Access to the court system is limited to those cases where 
more serious injuries are incurred or when out-of-pocket expenses 

1. For a more complete analysis of no-fault laws, see generally ROBERT H. 
JOOST, AUTOMOBILE INSURAWE AND NO-FAULT LAW (2d ed. 1992). 
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exceed a specified sum. This first-party coverage for losses is de- 
signed to provide prompt payments for economic losses, lower the 
litigation costs associated with the tort system, and reduce or elimi- 
nate the costs for noneconomic losses (i.e., pain and suffering). 
The creators of no-fault had intended that tort liability be abol- 
ished and all accident injuries be compensated by insurers without 
determining whether negligence played a role in the crash. This 
original pure form of no-fault was never enacted in any state. 
Where administered today, no-fault systems typically embody ele- 
ments of both tort liability and fault-free compensation. Because 
they do not abolish tort liability completely, these laws are often re- 
ferred to as modified no-fault plans. 

Ironically, in many no-fault states, tort liability is virtually unre- 
stricted and, accordingly, there are still many accident-triggered 
lawsuits. The system encourages those involved in a crash to overu- 
tilize medical and treatment services, hence accident compensation 
often remains a slow process and the expenses of allocating fault 
means bodily injury liability insurance costs are higher than they 
should be. Under modified no-fault systems, a lawsuit in theory 
should be a remedy in only a very small percentage of cases where 
the nature of injury or the amount of damages would not be com- 
pensated fairly under a no-fault plan. In these states, access to the 
courts is permitted if the bodily injury claim exceeds a tort thresh- 
old level, which may be either a monetary sum, a specified class of 
injury, or a combination of both. 

In theory at least, even modified no-fault plans are supposed to 
limit the right to bring a lawsuit for an accidental injury. Under 
these laws, the right to sue for minor automobile injuries is re- 
stricted and victims are provided personal injury protection (PIP) 
benefits, regardless of who is at fault. A verbal threshold variety re- 
stricts lawsuits to recover non-economic damages to those cases 
where serious injuries have been sustained. A “serious injury” 
would generally be a specific physical condition, for example, 
death, dismemberment, serious disfigurement, fractures or other 
severe impairment. Under verbal threshold no-fault laws, it was 
thought that lawsuits should be confined to only those cases where 
severe injuries had occurred, and the right to seek redress in court 
for subjective injuries and damages (i.e., pain and suffering, emo- 
tional distress, etc.) should not be impaired. In contrast, under a 
monetary threshold no-fault plan, accident victims can sue if their 
out-of-pocket expenses for medical care, wage loss, or other neces- 
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sary services exceed a specific monetary sum stated in the law. 
Today, 13 states have some type of no-fault system for the 

compensation of persons injured in crashes.’ Of these states, Flor- 
ida, Michigan, and New York are the only no-fault states with a ver- 
bal tort threshold. The remaining no-fault states have monetary 
lawsuit thresholds, currently ranging from $1,000 to $5,000. Sev- 
eral of these also have a verbal threshold, in which case injured par- 
ties have the option of applying either an economic (dollar thresh- 
old) or a subjective degree of injury standard to determine whether 
a tort lawsuit can be brought to recover non-economic damages. At 
one time, most no-fault states had very low dollar thresholds (e.g., 
$200-$500 of medical expenses). These laws failed to reduce the 
filing of tort liability suits because of the ease in accruing medical 
diagnostic and treatment bills and thus quickly surpassing the 
monetary threshold. In addition, low dollar thresholds created an 
incentive to exaggerate the seriousness of the injury in order to 
surpass the threshold. Monetary thresholds have been increased 
over time in an attempt to match the rising cost of medical services 
and to make it more difficult to file a lawsuit. 

Kentucky, New Jersey and Pennsylvania now administer what 
are known as “choice no-fault” laws. Under a choice system, vehicle 
owners can select the no-fault process and collect benefits from 
their own automobile insurer regardless of who is at fault. Tort 
lawsuits are restricted but not eliminated in these states. Con- 
versely, motorists can opt instead for a traditional tort liability sys- 
tem and coverages, and be able to sue other drivers on grounds of 
negligence. In a true choice state, the tort-chooser often files a 
negligence claim against his or her own insurer. 

Ten states,s along with the District of Columbia, have laws that 
require automobile insurers to offer personal injury protection 
(PIP) benefits, which are “added on” to the existing tort liability 
coverages. Some states require the purchase of add-on coverage, 
while other states do not. Although PIP benefits are similar to 
those provided in no-fault states, add-on laws are different in one 
respect: there are no restrictions on the right ‘to file a liability claim 

2. The 13 states are: Colorado, Florida, Hawaii, Kansas, Kentucky, Massachu- 
setts, Michigan, Minnesota, New Jersey, New York, North Dakota, Pennsylvania, 
and Utah. Connecticut, Georgia, and Nevada repealed their no-fault laws in 1993, 
1991, and 1980, respectively. 

3, Arkansas, Delaware, Maryland, Oregon, South Carolina, South Dakota, 
Texas, Virginia, Washington, and Wisconsin. 
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or lawsuit against another driver. As in no-fault states, however, 
add-on PIP coverage compensates the insured for economic losses 
(e.g., medical, wage loss, etc.) regardless of whose negligence 
caused the injury. 

At present, the remaining 27 states have traditional tort liabil- 
ity systems, under which there are no limitations on the right to as- 
sert negligence-based lawsuits. In full tort states, parties can sue to 
recover both economic as well as non-economic or subjective losses 
such as pain and suffering and emotional distress. In all but four of 
these states, bodily injury and property damage liability insurance 
must be acquired and maintained as a statutory condition of own- 
ing and operating a motor vehicle. 

III. THE MINNESOTA AUTOMOBILE INSURANCE SYSTEM 

A. Minnesota NpFuult Law 

Minnesota has administered a modified no-fault law, known as 
the No-Fault Automobile Insurance Act,4 since January 1, 1975. 
The law permits injured persons to sue for pain and suffering or 
other non-economic damages if a monetary or verbal threshold or 
qualifier is met. General damages (i.e., damages compensating for 
non-economic losses) are recoverable only if injury results in per- 
manent disfigurement or injury, disability (for 60 days or more), 
fatality, or medical expenses exceeding $4,000. First-party PIP 
benefits include a $40,000 limit on the following: $20,000 for medi- 
cal expense loss arising out of injury to any one person; and a total 
of $20,000 for income loss, replacement services loss, funeral ex- 
pense loss, survivor’s economic loss, and survivor’s replacement 
services loss arising out of the injury to any one person. Disability 
and income loss benefits are capped at 85 percent of the injured 
person’s loss of present and future gross income, up to $250 per 
week, and replacement service loss benefits and survivor’s eco- 
nomic loss benefits are limited to $200 per week. 

B. Minnesota Average Liability Premium Outpack National Mean 

According to data compiled by the National Association of In- 
surance Commissioners, the average Minnesota consumer paid a.n 
annual premium of $713 for automobile liability and physical dam- 

4. See MINN. STAT. 5 65B.44 (1996). 
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age insurance in 1996.5 Of that amount, 61% (or $437) of the total 
premium went toward liability coverage.6 

Minnesota is the twenty-fourth most expensive state in the 
country for automobile liability and physical damage insurance; it 
ranks twentieth highest in terms of liability coverage only. From 
1987 to 1993, the average liability premium in this state was sub- 
stantially lower than the countrywide norm. The slowing down of 
the countrywide liability premium over the last three years has re- 
sulted in Minnesota’s premium now being almost the same as the 
national average. From 1987 to 1996, the average liability premium 
increased 58 percent in Minnesota,’ rising at a higher pace than 
the average of the other nine no-fault states (52%)8 and the nation 
(47%) .’ Average liability premiums for Minnesota and the U.S. are 
both lower than the aggregate of the no-fault states, demonstrating 
that in spite of their faster growth in insurance rates, policyholders 
in Minnesota are still paying lower amounts for protection than 
their counterparts in other no-fault states combined, particularly 
those in the Northeast. 

C. Minnesota Drivers are Filing Mm-e First-Party Injury Claim Than 
Before 

Over the last five years, insurance companies have noted an 
increase in the number of personal injury protection claims filed 
and paid in the state. Such growth has helped to increase overall 
PIP loss costs and, hence, rates paid by policyholders for this type 
of coverage. According to the Fast Track Monitoring System report, 
the PIP claim frequency, or number of claims per 100 insured cars, 
in Minnesota increased 13 percent from 1992 to 1996.” This, 

5. See NATIONAL A&N OF INS. COMM’RS, STATE AVERACE EXPENDITUW & 
PREMIUMS FOR PERSONAL AUTO. INS. IN 1996 Table 3 (January 1998) [hereinafter 
1996 EXPEND~JRES & PREMIUMS]. 

6. See in@ Appendix, Figure 1. 
7. See 1996 EXPENDITURES & PREMIUMS, supa note 5, Table 4; NATIONAL ASS’N 

OF INS. COMM’RS, STATE AVERAGE EXPENDITURES & PREMIUMS FOR PERSONAL AUTO.. 
INS. IN 1991 Table 4 (January 1993) [hereinafter 1991 EXPENDITURES & PREMIUMS]. 

8. Kentucky, New Jersey, and Pennsylvania are excluded from this analysis 
because they have choice laws. 

9. See infia Appendix, Figure 2. 
10. See in&z Appendix, Figure 3; NATIONAL A.&N OF INDEP. INSURERS, 

INSURANCE SERVS. OFFICE, INC., & NATIONAL INDEP. STATISTICAL SERV., FAST TRACK 
MONITORING %TEM (3d Qtr. 1997) [hereinafter Fm TRACK MONITORING SYSTEM]. 
The Fast Track Monitming System contains quarterly statistical. personal automobile 
loss experience, representing about two-thirds of the Minnesota premium volume. 
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along with a 9 percent growth in average loss (i.e., claim severity), 
have contributed to a 23 percent increase in loss cost since 1992. 
In other words, it cost personal automobile insurers 23 percent 
more to offer no-fault protection in Minnesota in 1996 than it did 
in 1992. 

D. Rising PIP Claim Severities in Minnesota Result in Higher Attornqr 
Involvement 

Initially, a monetary threshold can eliminate some liability 
claims and lawsuits, but its effectiveness diminishes over time. As 
experienced in most other states, inflation has had an effect on the 
cost of injury and other types of claims. From 1987 to 1996, the av- 
erage claim severity for PIP coverage in Minnesota has grown 77 
percent in the cost per injury claim ($4,353 vs. $2,453) .ll 

As inflation reduces the value of the threshold, increasing 
numbers of PIP claimants qualify for tort claims. Based on data 
compiled by the Insurance Research Council, this trend is certainly 
true in the case of Minnesota as the number of PIP claimants who 
qualify for tort liability claims have more than tripled from 1977 to 
1992.” In 1977,lO percent of PIP claimants in Minnesota qualified 
for a tort claim, compared to 22 percent in 1987; in 1992, this pro- 
portion jumped to 34 percent. As more injured parties file bodily 
injury (BI) liability claims, it is expected that attorney representa- 
tion will grow as well. 

Compared to no-fault states in general, the proportions of BI 
and PIP claimants represented by an attorney are higher in Minne- 
sota. Thirty-two percent of PIP claimants in this state hired legal 
assistance when they were involved in an automobile accident in 
1992, while 29 percent of PIP claimants in all no-fault states sought 
counsel.13 Moreover, 84 percent of BI claimants in Minnesota hired 
an attorney, compared to 81 percent of claimants in all no-fault 
states.14 

It is jointly prepared by the National Association of Independent Insurers, Insur- 
ance Services Office, Inc. and National Independent Statistical Service. 

11, See infra Appendix,’ Figure 4; F~sr TRACK MONITORING SYSTEM, supra note 
10 (3d Qtr. 1997 & 4th Qtr. 1991). 

12. See in.a Appendix, Figure 5; INWRANCE RESEARCH COUNCIL, AUTO 
INJURIES: CWMINGBEHAVIORAND ITS IMPACTON INS. Cos-rs 46 (September 1994) 
[hereinafter CLAIMINGBEHAVIOR]. 

13. See infia Appendix, Figure 6. 
14. See CLAIMINGBEHAVIOR, supanote l&at 50-51. 
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E. More Rapidly Growing Claiming Behavior in Minnesota 

No-fault laws provide for injured parties to be compensated by 
their own insurance companies, in an attempt to reduce the num- 
ber of third-party BI liability claims and thus reduce a significant 
portion of the average automobile insurance premium. One 
measurement of policyholder claiming patterns, used by the Insur- 
ance Research Council, is the ratio of bodily injury liability claims 
per 100 property damage (PD) liability claims. This figure repre- 
sents the likelihood of an injury claim being made, if an accident 
resulting in vehicle damage occurs. In 1997, Minnesota had 10.3 
paid injury claims per 100 vehicle damage claims,‘5 lower than the 
amount (17.7 claims) for the other eight no-fault states combined.i6 
This ratio has been growing steadily at an overall rate of 78 percent 
in Minnesota since 1980, compared to the 62 percent increase for 
other no-fault states.17 These figures suggest that while Minnesota 
drivers currently are not claiming as many injuries as residents of 
most other no-fault states, they have, however, been filing these 
claims at an above-average pace over the last 17 years, 

Minnesota has also out-paced the country as a whole in terms 
of reporting injury claims since 1980. The national BI-to-lOO-PD 
claim frequency ratio, however, is about three times higher than 
Minnesota. This is not surprising, as the national average includes 
tort states which have higher BI claim frequencies than Minnesota 
and other no-fault states. 

F, Comparisons Between Minnesota and Wisconsin 

There are many similarities between Minnesota and its neigh- 
bor to the east, Wisconsin. For example, likenesses in geophysical 
traits, climate, the size of their major urban areas and the demo- 
graphics of the local population are obvious. Because of these simi- 
lar characteristics, comparisons are often made between these two 
states by policymakers and the public alike. The following discus- 
sion thus offers an examination of the automobile insurance sys- 

15. See INSURANCE RESEARCH COUNCIL, AUTO I~WES: TRENDS IN AUTO INJURY 
CLAIMS Tables A-l, A-25 (1996 ed.) [hereinafter TRENDS IN AUTO INJURY CWMS]; 
FAST TRACK MONITORING SYSTEM, supa note 10 (3d Qtr. 1997). 

16. Kentucky, New Jersey, and Pennsylvania are excluded from this analysis 
because they have choice laws. Michigan is excluded because it has Property Pro- 
tection Insurance instead of the standard Property Damage Liabiiiry coverage. 

17. See inlcfa Appendix, Figure i’. 
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terns and related premium and loss experience of these two states. 

1. Automobile Insurance Systems 

There are more differences than similarities when the com- 
parison measures motor vehicle insurance and accident reparations 
rules.” Minnesota policymakers have created a more socialized 
type of automobile insurance and accident compensation system 
for their constituents, in the form of a modified no-fault law. This 
law mandates the purchase and maintenance of certain insurance 
coverages, providing motorists with a simple and certain financial 
cushion in the event they are injured as the result of a motor vehi- 
cle crash. 

Where automobile insurance is a mandatory requirement un- 
der Minnesota law, there is no governmental mandate to purchase 
or maintain insurance in the state of Wisconsin. In comparison to 
the highly structured no-fault plan in Minnesota, Wisconsin simply 
follows traditional tort liability rules in resolving motor vehicle ac- 
cident claims.lg That is, motorists in this state retain an unre- 
stricted right to bring an action based on negligence against a tort- 
feasor, no matter how inconsequential the damage. A financial 
responsibility law, known as the Wisconsin Safety Responsibility 
Act,*’ is administered, requiring a driver to establish proof in the 
ability to pay a judgment if he/she is found negligent for another 
person’s injury or damage in the event a motor vehicle crash oc- 
curs. Proof of financial responsibility can be established by show- 
ing the existence of an automobile liability insurance contract with 
policy limits commensurate with the minimum limits required un- 
der law. It can also be established by depositing financial assets suf- 
ficient to pay a judgment entered as the result of a tort liability 
cause of action. Accordingly, the primary automobile insurance 
coverage in Wisconsin is bodily injury and property damage liability 
insurance at limits adequate to meet the state’s financial responsi- 
bility law. 

Motorists residing in Wisconsin thus generally rely on two ave- 
nues of recourse for compensation of motor vehicle injuries. One 
source for compensation is the set of benefits that may be available 

18. See generally ROBERT H. JOOST, AUTOMOBILE INSURANCE AND NO-FAULT LAW 
(2d ed. 1992). 

19. See WIs. STAT. ANN. § 632.32(4)(b) (Supp. 1998). 
20. Id. $‘344.01-.579 (1991 & Supp. 1998). 
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if an injured party is covered by a private health insurance plan or a 
governmentally administered health-benefit program (e.g., Medi- 
care). Another source is the civil justice system, where recovery is 
not guaranteed and the time between injury and recovery of dam- 
ages often can be years. While compensation for motor vehicle in- 
juries in Wisconsin is largely dependent on whether a victim has 
access to medical benefits or to the vagaries and chance of the tort 
liability system, crash victims in Minnesota can recover a substantial 
amount of economic or out-of-pocket losses through their own 
automobile insurance company, regardless of whether their own 
negligence contributed to the crash or injury. 

It should be noted that Wisconsin does have a weak add-on 
law, providing $1,000 of optional first-party medical expense in- 
demnification similar to that found in Minnesota. Like the per- 
sonal injury protection (PIP) coverage in Minnesota, the add-on 
coverage in Wisconsin pays benefits for economic loss arising out of 
a motor vehicle crash or incident regardless of fault. There are 
significant differences, however. In Wisconsin, the add-on cover- 
age is optional in nature and, with its nominal benefit level of 
$1,000, it bears little resemblance to the mandated, higher-limit 
PIP coverage that is the centerpiece of the no-fault law in Minne- 
sota. The add-on benefits in Wisconsin are intended as excess cov- 
erage over any other source of reimbursement to which the insured 
person has a legal right. 

2. Premium and LossExfxrience 

Another way in which the two states differ is in the cost of 
automobile insurance. NAIC data show that Wisconsin has the 
ninth lowest combined (liability and physical damage) average 
premium in the United States, 18 percent lower than Minnesota. 
Despite the substantial difference in both states’ premiums, they 
have risen at about the same pace (50%) over the last ten years.*’ 

The average liability premium in Wisconsin is the thirteenth 
lowest in the nation, 28 percent lower than Minnesota’s.22. The 
lower liability cost for automobile insurance in Wisconsin is attrib- 
utable to several factors, including lower health care costs, lower 

21. 
5, Table 

See in@ Appendix, Figure 8; 1996 EXPENDITUUB 8c PREMIUMS, supru note 
3; 1991 EXPENDITLJRES L?C PREMIUMS, supru note 7, Table 3. 

22. See 1996 EXPENDIT~JRES & PREMIUMS, sz@-u note 5, Table 4; 1991 
EXPENDITURES & PREMIUMS, supru note 7, Table 4. 
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utilization of medical services reimbursed by automobile insurers, 
fewer attorneys involved with injury claim representation, and a 
more basic accident reparations and insurance system. Some may 
perceive the Minnesota automobile insurance mechanism as more 
sophisticated and socialistic by virtue of: (1) its mandatory cover- 
ages; (2) the potential to compensate a greater number of injury 
victims more quickly under a no-fault insurance system; or (3) the 
ability to access personal injury protection benefits regardless of 
whether the injured party was negligent, owned an automobile, or 
had an automobile insurance policy of his or her own. In addition 
to having an accident reparations system that provides immediate 
compensation for economic loss regardless of fault considerations, 
motorists in Minnesota are not forced to trade away significant 
limitations on their right to use the tort liability system. Because of 
the low monetary threshold in the Minnesota no-fault law, motor- 
ists in the state are assured of the right to litigate injury claims that 
are not very serious in nature, providing they accrue a rather mod- 
erate amount of medical bills, wage loss, and related economic ex- 
penses. All of these consumer-friendly features, however, come at a 
price, resulting in the cost of automobile insurance in Minnesota 
being a more expensive commodity than in the neighboring state 
of Wisconsin. 

More than $61 out of every $100 of the average insurance 
premium in Minnesota are used to cover liability protection, while 
a smaller 

ii 
roportion of the premium in Wisconsin pays for these 

coverages. As discussed below, residents of Minnesota are more 
prone to seek legal counsel and pay substantially higher health care 
costs than their neighbors to the east. In contrast, the portion of 
the insurance premium that pays for vehicle theft, fire, and so on is 
about the same in both states, while motorists in Wisconsin use a 
greater portion of their premiums to pay for collision coverage 
than their counterparts in Minnesota. The latter fact is attributable 
to higher automobile collision repair costs in Wisconsin, as com- 
piled by Automatic Data Processing Claims Solutions Group.24 In 
1996, average costs reflecting parts, labor, towing and storage costs, 
and so on ranked Wisconsin eighteenth highest in the nation and 
Minnesota the thirty-second highest. 

According to the Insurance Research Council, attorney in- 

23. See id.; see infkz Appendix, Figure 9. 
24. ADP Claims Solutions Croup is located in San Ramon ck 
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volvement in Wisconsin has been relatively 10w.*~ Compared to 52 
percent of BI claimants represented by counsel in all tort and add- 
on states, the proportion of BI claimants represented by an attor- 
ney in this state was only 42 percent in 1992. In contrast, 84 per- 
cent of BI claimants in Minnesota hired an attorney; this is not sur- 
prising as residual injury claims in no-fault states are fried mostly by 
people with more serious injuries (i.e., those who would seek rep 
resentation) . 

Residents of Wisconsin also have the benefit of paying com- 
paratively low hospitalization costs. Among the 44 states for which 
data are compiled by Mutual of Omaha Companies in 1992-1996, 
Wisconsin ranks tenth lowest in terms of total charge per admission 
during this time period.” Compared to Minnesota, there are 20 
states with lower admission charges. Both Wisconsin’s and Minne- 
sota’s charges are lower than the average of all 44 states. According 
to Mutual of Omaha, the five-year average total charges per hospi- 
tal admission for Wisconsin and Minnesota are $7,667 and $8,885, 
respectively, while the 44state average is $9,626. 

As mentioned above, policyholders in Minnesota are filing in- 
jury claims more rapidly than before. Since 1980, the number of 
injury claims per 100 damage claims rose 78 percent. This large 
increase may be attributable to more people overcoming the tort 
threshold and filing bodily injury liability claims. Wisconsin’s 
growth rate has been increasing as well, but much more slowly; 
there are now only 20 percent more injury claims ger 100 damage 
claims being filed in this state compared to 1980. This suggests 
that Wisconsin motorists are not as apt to litigate their motor vehi- 
cle claim as residents of other states. 

IV. IMPROVING THE MINNESOTA !SYSI-EM 

A no-fault law can create a more socially benevolent accident 
compensation system where more injury victims receive more im- 
mediate compensation for their economic losses. When the cost of 
providing no-fault benefits equals or exceeds the liability claim sav- 

25. See CLAIMING BEHAVIOR, supa note 12, at 49-50. 
26. See MUTUAL OF 0~ COMPANIES’ GROUP OPERATION ANNUAL, REPORT, 

CURRENT TRENDS IN HEALTH CARE COSTS AND UTILIZATION 5 (1996 & 1997 eds.); 
Mrrrufi OF 0~ INSURANCE COMPANY GROUP AcTuw REPORT, CURRENT 
TRENDS IN HEALTH CARE COSTS AND UTILIZATION 5 (1995 ed.). 

27. See TRENDS IN AUTO INJURY CLAIMS, supra note 15, Table A-51; FAST TRACK 
MONITORINGSYSTEM, supranote 10 (3d Qtr. 1997). 

A. 46 



19981 INDUSTRY ANALYSIS OF MINNESOTA NO-FAULT 1031 

ings accrued through restricting the right to litigate injury claims, 
the no-fault system is dysfunctional or out of balance. The chal- 
lenge for policymakers, therefore, is to develop and maintain a no- 
fault system producing a significant enough reduction in bodily in- 
jury claim costs to exceed the cost of providing accident compensa- 
tion (i.e., PIP benefits) without consideration of negligence to a 
larger universe of claimants. Reducing liability-related claim costs is 
a common objective of no-fault plans; the Minnesota No-Fault 
Automobile Insurance Act is no exception. One of its introductory 
provisions recites the legislative objective: “to prevent the overcom- 
pensation of those automobile accident victims suffering minor in- 
juries by restricting the right to recover general damages to cases of 
serious injury.” ** 

A. Conversion to Exclusive Verbal Tort Threshold 

Policymakers in states that administer no-fault insurance laws 
have increasingly examined new approaches to help rein in the 
costs that drive automobile insurance premiums. Under study are 
the continued filing of tort-based bodily injury liability claims .and 
the accrual of fault resolution expenses which, according to the 
original designers and proponents of no-fault, were supposed to 
have been abolished. Some states have amended their no-fault law 
by deleting their monetary threshold in preference for an exclusive 
verbal tort threshold. Monetary and verbal tort thresholds restrict 
access to the tort liability system, preventing the overcompensation 
of those sustaining only minor injuries, yet assuring those sustain- 
ing serious injuries the opportunity to seek compensation for in- 
tangible, noneconomic damages. Some states have found that a 
plural tort threshold (i.e., one encompassing both monetary and 
verbal criteria for “serious injury”) does not significantly reduce the 
number of liability claims for noneconomic damage. This in turn 
adversely affects bodily injury liability claim costs and ultimately the 
price of BI insurance coverage. 

Several studies have shown that no-fault laws which feature a 
single verbal tort threshold are more successful in containing the 
growth in bodily injury claim cost~.~~ In addition, other commenta- 

28. MINN. STAT. !J 65B.42(2) (1996). 
29. For a more complete explanation, see Department of Legislative Refer- 

ence, Research Division, General Assembly, No-Fault Auto Insurance: Does it Provide 
Consumers More Bewj%.s at a Lower Cost?, LEGIL~TIVEREPORTSERIES, Vol. 8, No. 3, 
(Dec. 1990); IN~uRAN~EREsEARCHCOUNCIL, TRENDS INAUTO INJURYCWMS,PART 
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tom have made the observation that no-fault laws which incorporate 
monetary tort thresholds encourage the overconsumption of medi- 
cal care and related services and, in some cases, fraud.$’ Under no- 
fault laws, motorists can use their PIP benefits to finance the medi- 
cal services they incur. The more services consumed, the greater 
the economic loss sustained by the motorist. Eventually, the in- 
jured person may consume enough medical services to reach the 
monetary threshold and file a liability claim. Since tort liability 
awards or settlements for general damages (e.g., pain and suffer- 
ing) are determined by multiplying the amount of special damages 
(i.e., actual out-of-pocket expenses) by two, three, or an even larger 
number, there is a built-in financial inducement to generate and 
exaggerate economic losses. In short, the economic incentive fos- 
tered under a monetary tort threshold no-fault plan can become 
perverted and result in the over-treatment of minor injuries. At 
some point, if bodily injury liability claim severities in Minnesota 
were to become acute, one option that policymakers should con- 
sider is abolishing the no-fault law’s monetary threshold in prefer- 
ence for an exclusive verbal tort threshold. 

B. Implementation of Managed Medical Care System 

Close examination of claiming practices in some no-fault states 
has shown an alarming and recurring pattern of some injured par- 
ties over-utilizing medical services in an effort to generate a tort 
claim. According to the American Hospital Association, the aver- 

age cost per day at a community hospital increased 37 percent 
($536 vs. $736) fr om 1990 to 1995 in Minnesota.31 Policymakers 
have searched for methods to help insurers contain medical costs 
more efficiently, since these types of expenses make up a large por- 
tion of the PIP benefits paid by insurers in states with no-fault laws. 

Personal injury protection coverage pays for all reasonable and 
necessary medical care up to the policy limits. Under Minnesota’s 
law, the medical care provided to motor vehicle injury victims is on 
a fee-for-service basis. This means that an injured party with access 
to PIP coverage selects one or more doctors, seeks treatment, and 

ONE: ANALYSIS OF CLUM FREQUENCY (2d ed. February 1995); Brian W. Smith, Reex- 
amining the Cost Benefits of N&au&, CPCU JOURNAL, March 1989, at 28-36. 

30. see STEPHEN CARROLL ETAL., THE COSTS OF FXCI?SS MEDICAL CWMS FOR 
AUTOMOBILE PERSONAL INJURIES (Institute for Civil Justice, RAND Corporation 
1995) for a more complete analysis of the impact of monetary tort thresholds. 

31. SeeAMERlciwHos~ITAtAss0cw~10~, HOSPITALSTATISTICS (annual). 
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sends the bill for medical services to the automobile insurer. With 
the growth of managed care in the Minnesota health and workers’ 
compensation insurance markets,34 automobile PIP coverage re- 
mains the last unmanaged source of medical treatment reimbursed 
through private insurance. This is a dubious distinction since it af- 
fords a haven for health care providers who have been left out of 
the “managed care revolution” in other coverages. Whereas medi- 
cal practitioners are limited to fixed-fee reimbursement under 
other insurance and benefit programs, there are no ceilings or 
rules that limit medical service compensation under the Minnesota 
No-Fault Automobile Insurance Act. This fact would make it attrac- 
tive for medical providers to bill their automobile insurance pa- 
tients at higher rates than other fured-fee patients. 

The policymakers in several states with no-fault laws have 
seized the opportunity to contain automobile injury expenses by 
authorizing insurers to use managed medical care on a voluntary 
basis. In these states, insurance companies that wish to offer a 
managed care program must file for approval from the state insur- 
ance department. Once permission is granted, the insurers then 
provide consumers with the option of purchasing a policy under 
which the insured agrees to select doctors and hospitals from a 
health care network with which the insurers have a contract. This 
system works much like the managed care program in the accident 
and health insurance setting except that the consumer has the abil- 
ity to accept managed care coverage in exchange for a lower pre- 
mium, or reject it. Even when accepted, the insured can receive 
medical treatment from providers outside of the insurance com- 
pany network in emergency situations or if the accident occurs out 
of the managed care network service area. A managed care system 
benefits the consumer since it allows the policyholder an option to 
get the same coverage but at a lower cost. It also encourages qual- 
ity medical care by providers who are injury specialists. 

Managed care systems compel network providers to treat pa- 
tients and deliver services in the most efficient manner possible. 
There would be no economic incentive for unnecessary and exces- 
sive medical treatments, thus managed care can eliminate over- 

32. According to figures from the Minnesota Managed Care Review, over 60 
percent of 1996 accident and health premiums in Minnesota were paid to health 
maintenance organizations (HMOs). This does not include the percentage of the 
health care market which is covered by preferred provider and other managed 
care networks. 
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treatment by medical providers. It also mitigates the questionable 
services of insureds obtaining unnecessary treatment to “build up” 
or accrue greater economic loss in order to meet a tort threshold 
and initiate a liability claim. As long as policyholders receive 
treatment in the managed care network, the overall cost of medical 
care paid for by automobile insurance premiums is less, therefore 
helping to keep the price of personal injury coverage as low as pos- 
sible. 

The experience in Colorado, the first state to adopt managed 
care for PIP coverage in late 1991, provides some insight into the 
potential impact of managed care in the automobile insurance sys- 
tem, During the four-year period prior to managed care, the Fast 
Track Monitoring System shows that Colorado’s PIP claim severity 
increased 60 percent from 1987 to 1990.33 After the system went 
into effect, average PIP claim payments in the state dropped 4 per- 
cent over the next four years, while claim payments for similar cov- 
erage in other states continued to rise an average of 14 percent. 
Even the PIP claim frequency has tapered off in Colorado during 
the past five years; this has kept the loss cost (average loss per in- 
sured vehicle) for this insurance coverage from growing signifi- 
cantly, as it has countrywide. For all states offering PIP coverage, 
the average PIP loss cost is now 23.5 percent higher than what it 
was six years ago ($72.94 in 1996 vs. $59.06 in 1990), while Cola- 
rado’s loss cost is now only 0.4 percent higher ($100.56 vs. 
$100.20). In other words, it now costs automobile insurers 
throughout the country 23.5 percent more to offer PIP coverage to 
their policyholders than in 1990; in Colorado, it costs insurers only 
0.4 percent more. 

It should be noted that managed medical care in automobile 
insurance is not possible in states that administer more traditional 
tort law systems where third-party liability insurance is the norm. 
Automobile insurers have little ability to influence the medical care 
chosen by persons injured through the negligence of their policy- 
holders. Managed care thus requires a privity of contract between 
insurer and insurance customer so that the provision of medical 
benefits can be regulated and linked by the insurer to its medical 
networks. Personal injury protection (no-fault) coverage provides 
the privity of contract necessary to create a managed medical care 

33. See FAST TRACK MONITORING SYSTEM, supu note 10, (Sd Qtr. 1997 & 4th 
Qtr. 1991). 
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coverage option. 

C. Other Measures 

Since every no-fault automobile insurance act has unique pro- 
visions or benefit/coverage requirements that set it apart from 
other similar accident reparations laws, there is no one formula or 
template to follow in setting up a cost-benefit balanced no-fault sys- 
tem, Each of the 13 no-fault laws in the United States is in many 
ways a reflection of the locale and its beliefs on accident compensa- 
tion. If policymakers are concerned that the costs generated under 
a no-fault law are outstripping its benefits or value, the following is 
a list of other measures that can be considered to improve the 
plan’s operational efficiency: 

A first-party benefits package that balances the dual goals 
of reimbursing out-of-pocket losses for most minor and 
moderate injuries with the objective of promoting afforda- 
bility of coverage; 
Peer review of medical services or, alternatively, implemen- 
tation of medical service fee schedules for standardized 
procedures and treatments similar to the system used in 
state workers’ compensation programs; 
Additional restrictions on the filing of tort liability claims 
for the recovery of noneconomic damages as, for example, 
the use of an exclusive verbal tort threshold to limit liabil- 
ity suits to only the most serious cases; 
Elimination of duplicate payments for automobile crash in- 
juries by exposing collateral benefit sources and assuring 
that no-fault insurers operate as excess benefit payors in re- 
lationship to claims arising initially under state workers’ 
compensation or other governmental disability programs; 
Prohibitions against the “stacking” of coverages or limits; 
Statutory and other procedural penalties to function as de- 
terrents against the filing of fraudulent claims and overbill- 
ing; 
Authority for no-fault insurers to use coordination-of- 
benefit programs; and 
Flexibility for no-fault insurers to settle inter-company con- 
flicts by contracting with alternative-dispute-resolution 
providers of their choice. 
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v. SUMMARY '\ 

This article has analyzed the performance and assessed the 
value of Minnesota’s no-fault accident compensation system in the 
context of its effect on insurance claiming patterns and premiums. 
In addition, the article has compared the accident reparations sys- 
tem in Minnesota with the insurance and injury compensation 
rules in Wisconsin, and addressed public policy considerations 
relevant to strengthening the Minnesota No-Fault Automobile In- 
surance Act. 

Minnesota’s average liability premium falls in the upper half of 
all states, partly due to growing PIP claim frequency and to the av- 
erage cost of these claims. Attorney representation in this state is 
higher than average among PIP claimants, suggesting that people 
in this state are more inclined to seek attorney representation. 
These factors, along with inflation, have caused average PIP dollar 
losses to grow over time, increasing on a per-claim basis by 77 per- 
cent over the last decade. In turn, the result is a greater number of 
claimants surpassing the $4,000 monetary threshold and qualifying 
for a tort claim. 

Although most motorists in Minnesota file PIP claims, their 
medical and other expenses usually do not exceed the $4,000 
monetary threshold; hence, the rate of bodily injury liability claims 
is substantially lower than average. This is a sign of an effective no- 
fault system. While relatively few BI claims are filed compared to 
the nationwide average, attorney involvement in these types of 
claims is higher in Minnesota than the average no-fault state. The 
higher utilization of attorneys is corroborated by the increased 
number of injury claims filed for every 100 vehicle damage claims. 
Compared to other no-fault states, drivers in Minnesota are filing 
more injury claims, per unit of damage claims, than they were in 
1980; in addition, the overall 17-year growth rate at which they are 
being filed is higher in Minnesota than in other no-fault states 
combined. 

With regard to a comparison between Minnesota and Wiscon- 
sin, it is clear that the maxim, “getting what one pays for,” is appli- 
cable to accident compensation systems as well. Minnesota auto- 
mobile insurance consumers pay more than their counterparts in 
Wisconsin to insure private passenger vehicles; they should, how- 
ever, since the No-Fault Automobile Insurance Act is a more‘ com- 
prehensive, robust accident compensation system than the very 
modest tort liability system in Wisconsin. In Minnesota, consumers 
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have the convenience of being served by their own insurance com- 
pany. They receive immediate injury compensation (i.e., insurance 
benefits) regardless of whether their own negligence contributed 
to or caused an injury. Insured motorists in Minnesota involved in 
“single-vehicle crashes, n where automobiles make contact with fixed 
objects, leave the pavement, or roll over, would be able to collect 
no-fault accident compensation from their own insurer. In Wis- 
consin, under similar circumstances, the motorist would not have a 
claim against another motorist or tortfeasor and could conceivably 
find that his or her injuries are not compensable through automo- 
bile insurance. 

No-fault benefits also provide compensation to a wider range 
of injury victims, as coverage is not limited to the named insured, 
family members, permissive vehicle users and guest passengers. 
No-fault insurance systems such as the Minnesota Act provide com- 
pensation even to pedestrians and those who do not own an auto- 
mobile. In Wisconsin, being hit by an uninsured motorist can 
threaten the likelihood of obtaining injury compensation; under 
no-fault systems, compensation for injuries caused by uninsured 
drivers would not depend on whether the injured person main- 
tained uninsured motorist insurance coverage. In sum, Wisconsin 
residents who are injured in an automobile crash have no guaran- 
tees of being compensated for their injury. They must file a liability 
claim against another motorist and can find themselves trying to 
recover damages from another person’s insurance company under 
trying circumstances, i.e., where the other person and his or her in- 
surer are contesting liability. 

Another attribute of no-fault compensation systems that 
greatly influences what consumers pay for automobile insurance is 
the tort threshold or the limit on the right to recover for subjective, 
non-economic injuries. It has been suggested that the purpose of a 
tort threshold is to reduce the number of injured persons who are 
eligible to make a tort claim and bring a lawsuit in tort. Au effec- 
tive tort threshold should reduce total tort payments enough to 
equal or exceed the total cost of no-fault payments in a state and 
reduce average bodily injury liability premiums in the state by an 
amount equal to or greater than the average premium for PIP no- 
fault insurance. A healthy, balanced no-fault plan will successfully 
keep overall personal injury insurance premiums from rising, year 
after year, more than the rate of inflation. Their efficacy in restrict- 
ing access to tort liability payments (thus avoiding legal expenses 
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and other costs and delays associated with using the civil justice sys- 
tern) to enough victims to prevent premium increases may have 
diminished over time. Reasons might include the effect of medical 
inflation, increased skill in overcoming thresholds, fabrication, and 
claim buildup. 

The health of a no-fault system should be monitored and re- 
viewed periodically by the state lawmakers, just as the ‘health and 
well-being of a medical patient must be evaluated at regular inter- 
vals by a physician. If careful study suggests that bodily injury claim 
costs, which partially drive rising automobile insurance premiums, 
are rising in an alarming manner, Minnesota policymakers .have 
options available. They might, for instance, consider installing a 
mechanism to adjust for medical cost inflation. The state insur- 
ance regulator could be empowered to multiply the dollar thresh- 
old component by a described inflation index. Another approach 
would be to examine the adequacy of the verbal tort threshold; for 
example, what percentage of tort liability claims in Minnesota is 
predicated on qualification under the verbal threshold? If the 
amount greatly exceeds the percentage of liability claims arising 
from monetary threshold qualifications, the description of “serious 
injury” may require re-engineering. Similarly, if monetary thresh- 
old liability claims are disproportionately larger than verbal thresh- 
old cases, the remedy might be to convert a plural threshold into 
an exclusive verbal tort threshold. 

Managed medical care programs would also be a constructive 
approach to checking the increase in medical costs that are paid 
for by automobile insurance premiums. A review of recent claim- 
ing trends in Colorado suggests that managed care is working as in- 
tended. Specifically, the average claim payments and, hence, loss 
costs for PIP have been declining since the implementation of the 
program. PIP claim frequencies are also lower than what they were 
five years ago, when the system began in this state. It is believed 
that enactment of managed care in Colorado has successfully kept 
the cost of claims from being even higher. Without this system, 
costs would continue to rise as demonstrated in other states. In or- 
der to slow the growth of medical claim costs in Minnesota and 
thus help contain injury costs, local policymakers would be prudent 
to consider authorizing insurers to introduce managed care pro- 
grZUIlS. 

Finally, as long as a state’s no-fault automobile insurance plan 
is a modified variety where elements of the tort liability system re- 
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main intact, there will be multiple (i.e., liability and no-fault) cost- 
drivers that affect the cost of insurance claims and, ultimately, the 
price of automobile insurance. Minnesota has such a modified no- 
fault law. Should policymakers in this state ever grow concerned 
about rising automobile insurance premiums or question whether 
their no-fault system is delivering adequate value to their constitu- 
ents, they might consider the strategies examined and used by pub- 
lic officials in other states to improve the efficiency of modified no- 
fault laws. 

VI. APPENDIX OF FIGURES 

Distribution of 1999 Average Auto Premium 
by Coverage 
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Minnesota Compared With 
Other No-Fault States and the U.S. 

Trends in Average Annual Liability Premium 
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Growth in Minnesota 
PIP Claim Severity 
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Minnesota vs. Wisconsin 
Trends in Average Annual Premium 

(Liability and Physical Damage Coverages) 
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For the above reasons, Claimant respectfully and strongly request that each and every 

item of her allowable costs be assessed against Respondent. Unfortunately, due to the present 

law regarding attorney’s fees, no matter what action the arbitrator takes in this case- 

will still bear a cost for the insurance company’s inexcusable failure to pay for her reasonable 

and necessary accident-related healthcare. The small penalty of awarding statutory interest 

comes nowhere close to making up for the cost of fees and expenses related to bringing this 

action. Insurance companies count on this fact, and use it to try to force Plaintiffs to “settle- 

out” benefits for a fraction of their value. At least by awardm-all costs allowable in 

this matter, the arbitrator can minimize to the extent possible the unjustified expense- 

has had to incur to enforce payment of her bills. 

CONCJ,USION 

For the above-cited reasons, Claimant respectfully requests a total award of $6,925.30 in 

this matter. 

Respectfully submitted, 

Date. & w, I44q 

-- 
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(1) To relieve the severe economic distress of uncompensated victims 
of automobile accidents within this state by requiring automobile 
insurers to offer and automobile owners to maintain automobile 
insurance policies or other pledges of indemnity which will provide 
prompt payment of specified basic economic loss benefits to victims of 
automobile accidents without regard to whose fault caused the 
accident. 

. . . 

(2) To encourage appropriate medical and rehabilitation treatment of 
the automobile accident victim by assuring prompt payment for such 
treatment. 

Minn. Stat. Sec. 65B.42 (1986). 

Metropolitan Property & Casualty Insurance has violated both the 

spirit and the letter of the law. They have taken their customer’s money 

time after time and when their customer went to them for the much needed 

benefits that he had bought and paid for, Metropolitan Property 86 Casualty 

Insurance turned their back on him. This is how Metropolitan Property & 

Casualty Insurance treated this particular customer and all of their 

customers. Metropolitan Property & Casualty Insurance has the burden of 

proof. They must show you by a preponderance of the evidence that they 

had a right to deny benefits as they became due. Metropolitan Property & 

Casualty Insurance cannot meet that burden. 

In Wolf v. State Farm Insurance Co., our Minnesota appellate courts 

determined that the no-fault insurer has the first burden of proof. Before 

we even move on to the claimant showing that they had a right to receive 

care, Metropolitan Property & Casualty Insurance must frst give you 

substantiating evidence which would allow them to deny benefits. Under 

the &&f Decision and Runnert decisions the appellate courts tell us that 

-6- 
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(2) To encourage &xc&ate medical and rch.abUitation’tr~atmcnt of the 
automobile accident victim by assuring prompt payment for euch 
treatment. 

. . 

Mim. Stat. Stca 65B.42 (1986). 
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been cured. There is absolutely no showing on the paxt of Respondent that 

Claima.&% injuries have been cured. Therefore, American Fami&,‘as a matter 
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-.--o.“‘( 1) To relieve the severe economic distress of uncompensated victims of 
automobile accidents within this state by requiring automobile insurers 
to offer and automobile owners to maintain automobile insurance 
policies or other pledges of indemnity which will provide prompt payment 
of specified basic economic loss benefits to victims of automobile 
accidents without regard to whose fault caused the accident. 

. . . 

(2) TO encourage appropriate medical and rehabilitation treatment of the 
automobile accident victim by assuring prompt payment for such 
treatment. 

Minn. Stat. Sec. 65B.42 (&86). 

Liberty Mutual has violated both the spirit and the letter of the law. They 

have taken their customer’s money time after time and when their customer 

went to them for the much needed benefits that she had bought and paid for, 

Liberty Mutual turned their back on her. This is how Liberty Mutual treated 

this particular customer. Respondent has the burden of proof. They must 

show you by a preponderance of the evidence that they had a right to deny 

benefits as they became due. Respondent cannot meet that burden. 

In Wolf v. State Farm Insurance Co., our Minnesota appellate courts 

determined that the no-fault insurer has the first burden of proof. Before we 

even move on to the claimant showing that they had a right to receive care, 

Liberty Mutual must first give you substantiating evidence which would allow 

them to deny benefits, Under the Wolf Decision and Runnert decisions the 

appellate courts tell us that benefits can be terminated only after the injury has 

been cured. There is absolutely no showing on the part of Respondent that 

Claimant’s injuries have been cured. Therefore, Liberty Mutual, as a matter of 

law, must pay all of the bills, Wolf v. State Farm Insurance Co., 450 N.W.2d 

(Minn. App. 1X30), Runnert v. Milwaukee Insurance Co., 392 N.W.id 550 

(Minn. App. 1986). , 
. . 
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This takes the customer out of the disagreement and allows them to receive 

the care they need. * 

State Farm is now trying to punish their customer, Maria Sal1 by 

dragging her through an arbitration rather than the appropriate &rty. This 

cause of action should be State Farm v. the medical providers. See Tab #15. 

LAW 

The Minnesota No-Fault Act was proposed to our State Legislature by 

the insurance industry. The Legislature accepted no-fault insurance and 

the No-Fault Act was meant to address problems with getting immediate 

payment for bills incurred as a direct result of accidents. The purpose of 

the Act was: 

(1) To relieve the severe economic distress of uncompensated victims 
of automobile accidents within this state by requiring automobile 
insurers to offer and automobile owners to maintain automobile 
insurance policies or other pledges of indemnity which will provide 
prompt payment of specified basic economic loss benefits to victims of 
automobile accidents without regard to whose fault caused the 
accident. 

. . . 

(2) To encourage appropriate medical and rehabilitation treatment of 
the automobile accident victim by assuring prompt payment for such 
treatment. 

Minn. Stat. Sec. 658.42 (1986). 

State Farm has violated both the spirit and the letter of the law. They 

have taken their customer’s money time after time and when their customer 

went to them for the much needed benefits that she had bought and paid 

for, State Farm turned their back on her. This is how State Farm treated 

this particular customer. Respondent has the burden of proof. They must 
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:;I: the mounting unpaid charges. He did, however, participate through 
,.. 
?i! 

Z, January 10, 1997. 
-; ARGUMENT 

A. Medical/chiropractic Exnenses. The Respondent takes the 

position in this case that it has no obligation to complete its 

payments for the chiropractic care with Dr. s, or the PDR 

rehabilitation program, based on the report of Dr. 

That doctor saw the Claimant, of course, on only one occasion for 

a brief period of time, and his conclusions contain no great 

surprises, considering the purpose of the examination. It deserves 

to be given no weight whatsoever, when compared to the overwhelming 

weight of evidence 

Mr.-was 

No one doubts this. 

in this case. 

involved in a serious motor vehicle collision. 

The Respondent paid a considerable sum of money 

>, pursuant to its statutory obligation. It now takes the incredible 
,:' ', ., 

positionthatpayments can be basically "suspended in mid-air." The 
;;, ,; Claimant was approximately 50-60 percent done with the PDR 

rehabilitation program when he received notice of the suspension 
t...., :r ;;i of benefits. This came at a most unfortunate time, considering 
j' 
'.,, that: 
I 

(1) objective testing, as described previously, showed 

tremendous improvement; and : 
(2) Mr. _ himself reported significant subjective 

improvements on the Pain Questionnaire. 

Suspending benefits at this point is a little like stopping 
.i 
‘. 
i: 2 12 the completion of a house that needed rehabilitation at the 60% 3. .: ii i" ., i " ;" I 5 
j;, 
A: : ;. ., ', 6, :., ii .) /;-: '; A. 65 
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/ 
unavailabie for review at this arbitration. You will note he acknowledges her symptamology as 

I dating from the time of her accident, acknowledges her symptoms were present upon 

examination and yet discounts her case entirely on the basis he feels her symptoms should be 

alleviated by now, without giving any weight to the opinions of four of-own health 
_. . 

professionals, including one specialist, who concluded - still required additional 

treatment. There is absolutely no justification for his opinion even suggested other than his 

belief, after a five minute exam, that -has reached pre-accident status (contradicted by 

his findings of symptoms during the exam) and his belief apparently as a rule without exceptions, 

that one week of care is .suEcient to recover from a traumatic injury if it involves soft tissue 

damage. 

It is clear -benefitted from the treatment she received, but for which MetLife 

has denied payemnt. Through the course of physical therapy, chiropractic care, and massage 

therapy, -has been able to return and function normally in her day-to-day life with 

minimal pain. Throughout her treatment, she has continued with a home exercise program. 

The treannent’ is receiving, while unfortunately not a cure for her condition, is 

precisely the type of care to which she is entitled. There can be no argument that it is not related 

to the accident accordingdo all the medical testimony; even the adverse doctor does not dispute 

this fact. ‘The only excuse he offers is that it is no longer reasonable for her to have any type of 

treatment after this period of time. As attorneys, this unsupported opinion, from a doctor about 

whom MetLife refuses to reveal information that would certainly impeach his credibility, is the 

same “bought-and-paid-for” opinion insurance doctors have touted in virtually every IME they 

perform. 

6 
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k. 
Fnsurer. Failure to do so results in less than the 

,ursement mandated by the No-Fault Act. 

under the authority granted to the arbitrator by 

of the Rules of Procedure for No-Fault Arbitration, 
g' 
kimant respectfully requests that the arbitrator explicitly award 

;!expenses, including the cost of securing medical records, 

#tocopy costs for the arbitration booklets, and the arbitration 
F 
k+ing fee in the award against Respondent. 

We ask that the Arbitrator explicitly confirm that the 

:bitrator's fees should be borne by the insurer. 

15. Attornev's Fees. Minn. Stat. 5 549.21, Subd. 2 (1988) 
5; 
Fitates : 
F' 
E "Upon motion of a party, or upon the Court's own motion, 

the Court in its discretion may award to that party 
costs, disbursements, reasonable attorneys' fees and 
witness fees if the party or attorney against whom costs, 
disbursements, reasonable attorney and witness fees are 
charged acted in bad faith: asserted a claim or defense 
that is frivolous and that is costly to the other party: 
asserted an unfounded position solely to delay the 
ordinary course of the proceedings or to harass or commit 
a fraud upon the Court...." 

&In this case, 
g:fa the insurer's failure to pay outstanding benefits 

$amounts to bad faith. 
$5. 
g: Even without bad faith, attorneys' fees are now allowed under 

&he No-Fault Rules. "The arbitrator may grant any remedy or relief 
iz 

$that the arbitrator deems just and equitable Consistent with the 
34 

{Minnesota No-Fault Act..." -/ Minnesota Rules of Procedure for NO- 

&Fault Arbitration, Rule 32, l/1/91. I .~, The arbitrator can only make 

~:the No-Fault procedure 'I' % JUSt and equitable" by awarding attorneys' 
b-2 
fees to the Claimant. 

The arbitrator can soften the harshness of this rule somewhat, 

16 
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and still remain within the rules, by making sure that all costs, 

and interest are reimbursed by the insurer. 

The interest begins to accumulate when the benefits become 

,, overdue. The date for beginning the interest calculation on the 

amount owed is the date the claimant first notified the insurance 

company of a possible claim. Pederson v. All Nation Ins. Co., 294 

N.W.2d 693 697 (Minn. 1980); Haacrenson v. National Farmers Union 

Proo. & Cas. Co.. 277 N.W.2d 648, 653 (Minn. 1979). 

CONCLUSION 

Claimant - was insured under a policy with State 

Farm Insurance Company on November 5, 1992. The 0 carried 

insurance with State Farm Insurance Company to protect themselves 

against a misfortune such as this accident when this contract was 

made with the understanding that their insurance coverage would 

provide payment to w medical providers for medical bills 

incurred as the result of an automobile accident. 

- arbitration claim clearly falls within the statutory 

: guidelines along with case law support as set forth herein. As 

noted by 0 doctors, w medical bills, wage loss, and 
retraining expenses, are reasonable and necessary and arose from 

the automobile collision on November 5, 1992. Therefore, all 

ue benefits must be awarded to Claimant'- along 

costs and interest. 

espectfully submitted, 

: April 10, 1997. 
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June 21,1999 

4200 MULTIFCGDS TOWER 
33 SOUTH SIXTH STREET 

MINNEAPOLIS, MINNESOTA 55402 
TELEPHONE: (612) 338+0661 
FACSIMILE: (612) 338-8384 

~~~~~~rnR~tiLnwin~.NorthDduna, 
1 1 Gnwuchu. New Yak, Texan and Cdifcnnica 

DIRECT DIAL: (612) 337-9679 
IWNRNET: j j ansen@neagher. corn 

Kate Stifter 
American Arbitration Association 
200 South Sixth Street 
Suite 700 
Minneapolis, MN 55402 

Re: AAA Case Survey Responses and arbitrator practice percentages. 

Dear Ms. Stifter: 

I would like to obtain summary information from the AAA’s No-Fault Case Surveys for the 
last three years, specifically: the percentage of responses that chose each option in response to 
Questions Three “Did the Arbitrator conduct the hearing in a fair and impartial manner?” and Four 
“Did the Arbitrator seem knowledgeable in the area of the dispute?“; and the responses to Question 
Two “What aspect of the arbitration process could be improved?“. 

I also understand the AAA keeps information about arbitrators’ practice percentages, i.e., 
what percentage of their practice is plaintiffs’ (or claimants’) side, and what percentage is defense 
side. Could you tell me what percentage of AAA’s No-Fault arbitrators report that their practice 
is over 50% plaintiffs’ (or claimants’) side? I would appreciate it. Thank you very much for your 
assistance. 

Please call me if you have any questions about these requests. We will cover any charges 
for obtaining copies of documents regarding this information. 

Sincerely, 

EF 

JLA727170 
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63 American Arbitration Association 
Dispute Resolution Services Worldwide 

Kathryn A. Stifter 

Supervisor of Case Administration 

July 29, 1999 

Jenneane Sansen 
Meagher & Geer 
4200 Multifoods Tower 
33 S. Seventh St. 
Minneapolis, MN 55402 

AUG 
- 

2 19% 
700 Pillsbury Center, zoo South Sixth Street 

Minneapolis, MN 55402- log2 

\,jEAGWEg, & GEEPa 
telephone: 612 332 6545, facsimile: 612 342 2334 

http://www.adr.org 
c-mail: StiftcrK@adr.org 

Dear Ms. Jansen: 

I received your letter of June 21, 1999 on July 27, 1999. In your letter you request that 
the Association provide you with statistical information corn case surveys and 
information about the percentage of No-fault arbitrators who could be described as 
‘)3laintiff’ attorneys. 

The Association is not able to easily compile the makeup of its no-fault panel in the 
manner you request without expending considerable resources, and therefore, we regret 
we are unable to provide you with information on the number of “plaintiff” no-fault 
arbitrators at this time. 

With respect to your request for information on the Association case survey forms, please 
be advised that the forms contain information on parties and their counsel, in which there 
is an expectation of confidentiality. Accordingly, we do not believe it appropriate to 
share the surveys with outside individuals. Although the surveys are reviewed internally, 
responses are not tabulated by question numbers. As a special project, the Association 
did tabulate the surveys received fkom January 1, 1997 to May 14, 1997. During that 
time 2,474 surveys were issued and 164 were completed and returned to the Association. 
I have enclosed the requested tiormation from that project. I hope you find it helpful. 

Please call me if you have any questions. 

Supervisor of Case Administration 

Enclosures 
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Administrator: 
Case Number: 
Claimant: 
Respondent: ‘. 

No-Fault Case Survey 

The AAA continually strives for excellence in our service and the performance of the arbitrators. 
Please help us by taking a minute to fill out the following questionnaire and returning it to our 
office in the enclosed envelope or via facsimile to (612) 342-2334. 

1. Please rate the administrative service. 

EXCELLEN? 5 4 3 2 1 POOR 

2. How could case administration be improved? 

3. Did the Arbitrator conduct the hearing in a fair and impartial manner? 

IMPARTIAL 5 4 3 2 1 BIASED 

4. Did the Arbitrator seem knowledgeable in the area of the dispute? 

VERY LACKING 
KNOWLEDGEABLE 5 4 3 2 1 NECESSARY 

KNOWLEDGE 

5. What aspect of the arbitration process was most effective? 

6. What aspect of the arbitration process could be improved? 

7. Which words best describe your experience with the arbitration process? 

Cost Effective Conclusive Expedient 

Confidential Other: 

Thank you for completing this questionnaire. Please feel free to make additional comments on the 
back of this form. If you have any questions on the services provided by AAA, please call us at 
(612) 332-6545. 

Signed (optional) 
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Question #3 : 
Did the arbitrator conduct the hearing in a fair and impartial manner? 

9% Impartial 
63% 5 15% 4 , 

6% 3 
2% 2 
2% 1 
3% Biased 

Question #M: 
Did the Arbitrator seem knowledgeable in the area of the dispute? 

8% - 
62% 
20% 
4% 
3% 
2% 
1% 

m 

Very Knowledgeable 
5 
4 
3 
2 
1 
Lacking Necessary Knowledge 

, 
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, commtints on Question #2; How,could case administration be improved? 
0 

I l 

b 

0 

. 

. 

. 

. 

b 

. 

. 

Doing a good job 
Itisfintasis 
Speeding up the calendar process 
Don’t know 
No suggestion 
Arbitrator could render award faster 
Great AAA. You guys always do a wonderfQl job in administrative claims. 
Get balanced panels 
Quicker updates on address $anges 
The arbitration date could have come a little sooner 
Findings of fact by arbitrator would be helpful 

2 

. - 

- -. -_-- 
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(Continued on question #2) 

l Schedule hearings earlier 
l The decision could have been based on the evidence 
0 The service has always been exceptional 
l Just fine . 
l Panel equity 
l Exact time task for decisions/modifications of awards based on previous Arbitrators before this one 

that are still out there 
l Very good 

l The strike list process of appointing an arbitrator continues to mystify me. Why is it when there are 
two plaintiff attorney’s and two defense attorneys on a panel, Western National invariably gets their 
third choice or a Claimant’s attorney assigned 

Comments on auestion # 5: What aspect of the arbitration process was most effective? 
. 

. 

0 

. 

b 

. 

b 

0 

l 

b 

. 

. 

0 

. 

b 

. 

. 

0 

. 

b 

. 

. 

. 

. 

a 

b 

. 

. 

. 

0 

. 

. 

The hearing 
The entire process really works well to resolve No-Fault disputes 
Speed of administration 
Entire process was excellent 
Arbitration hearing 

‘\ 

Quick and single resolution of claim 
The arbitrator’s knowledge in the area of dispute 
Quick, concise 
Speed and cost 
Time utilization 
The arbitrator was excellent on getting the parties to focus on the issues 
Arbitrator had read materials in advance 
We both were allowed to speak, and present our case fully 
Entire 
Speed 
The award 
The arbitrator 
Hearing 
Timely, fair, well qualified arbitrators 
Inexpensive and quick 
Administrative service 
Speed and cost 
Neil O’Neill is a wonderful arbitrator 
It only took 3540 minutes 
The informal nature was a big help 
The expedient manner in which the process is completed 
Speed-efIiciency 
The administration of the case was expedient and efficient 
Quick award 
I guess from the Claimant’s perspective, what was most effective, is she had her decision from the 
Arbitrator, awarding her everything as soon as testimony had concluded 
The arbitrator spent too much time asking questions of Claimant. If Claimant’s counsel doesn’t 
perform adequately, this shouldn’t give the arbitrator the right to prove up the case for him/her 
Informality - allowed client to feel more at ease 
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(Cont. #5> 

b Arbitrator did a good job of being fair and listening to all evidence and argument 
b Arbitrator appaTa?tiy doesn’t understand No-Fault concepts and f&&d to follow the law 
b Is this e&ctive? You have got to be kidding. 

” b The arbitrator did a very professional job. My client was very impressed with his proftionalism. 
Personally, I was somewhat disappointed with the Award. Qe arbitrator was very well prepared and 
did a nice job 

l The arbitrator seemed very knowledgeable about the No-Fault law. The hearing went smoothly 
l Administration . 
l The arbitrator was very knowledgeable in the subject area. He was extremely polite and respec&l to 

all participants. You should have him on your lists more often. 
l Short time for hearing and informal 
l The arbitrator was very incidental and his questions honed in on the heart of the case immediately, 

making to correct award possible 

Comments of auestion # 6: What aspect of the arbitration process could be improved? 
b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

b 

Explanation of award ‘i\ 
I have no complaints about the arbitration is this case but the panels are severely skewed toward 
plaintiff attorneys 
The process is very efftiive and efficient in redring No-Fault disputes 
Don’t know 
No suggestion 
If possible more unbiased arbitrators 
More knowledgeable arbitrator 
Could require Respondent’s to give their book to Claimant before the date of hearing 
Would like a reason for the decision by the arbitrator 
It takes too long from filing to hearing 
Your panels continue 10 stink 
Fair decision 
Directions to this arbitrators office 
Arbitrators ability to define the issues 
Fair panels - St. Cloud panels are horrendous 
The arbitrator was the most Claimant’s orientated arbitrator possible. He is counsel on a case which I 
am defending, but did not disqualify himself. He did not give the Respondent a fair hearing. 
More timely response &erring decision 
Unbiased arbitrators. I am so tired of plaintiff attorney’s dominating the strike lists. 
A change in the arbitrati& rules: Where a claimant recovers 90% or more of original claim, 
arbitrator’s compensation should be paid by Insurer as a matter of AAA rule. 
Arbitrator slower than most in getting out award and she was not very pleasant at the hearing 
The award was issued well beyond 30days. I know this is difficult for AM to control. 
At least two defense attorneys on the strike list - see this panel - this is “fair and impartial” 
It would be helpful if hearing dates could be obtained sooner but I realize that’s not realistic due to 
the volume of claims 
It took far too long for the hearing to be scheduled 
Would like a reason for the decision by the arbitrator 
AM must do a better job of putting together an impartial panel of arbitrators. In this case 
Respondent was forced to present it’s case to a lawyer who practices exclusively in the area of .._ .._.. 
personal injuxy and had no incentive to deny any part of claimant’s claim. Not surprisingly, the 
Arbitrator n&d agajnst the insurance CompanY in =rya(spect 
The panel of arbitrators apparently have no regard for a just and equitable system 
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-- 
STATE Fti I%?i&NCE COMPpJ\Ty 

D=F I . 

dn behalf of- I have been asked to approach you with rtftrcnce to a no-fault buy-out. 
(3~ ‘cm-rent records indicate that %9,634.03 has been paid out of the medical fund. Currently, 
$2,084.35 remains unpaid, plus miscellaneous mileage for those appointments that were denied. 

Flier, OLU records indicate that out of the %2,955.85 she incuxrcd in wage loss, that your 
company has paid %1,901.73. We have calculated an outstanding wage loss of %1,054.14. 

On behalf al I have been authorized to offi a buy-out of her no-tiult medical and 
wage loss funds for the combined total of %3,138.49. As you know, this matter was filed for 
arbitration, but uniiaterally withdrawn by1111) at our advice. 

we ~knd to re-file tl& r&&r next year to &t a new panel. 
interest ow 

I believe that it would be in the best 
and your company ifwe were able to resolve this matter on a full pnd final 

basis rather than to incur the additional fling fee and costs. 

June 21,1999 t 

I look forward to your prompt response. 

JUN 221999 
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