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 BASED ON THE FILE, RECORD, AND PROCEEDINGS, AND BECAUSE: 

1. Appellant-father Anshul Bhardwaj challenges the partial denial of his motion 

to modify physical custody and parenting time for his and respondent-mother Aprajita 

Sud’s joint child.  The parties were married when the child was born but dissolved their 

marriage in 2017 by stipulated judgment and decree providing for joint legal and joint  

physical custody of the child and equal parenting time.   

2. In 2018, mother and the child moved to India with the consent of father.  

Father remained in the United States.  Father and the child traveled between India and the 
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United States for visits, but visits were complicated by the COVID-19 pandemic and other 

travel concerns.  In late November 2021, the child returned to the United States to visit  

father. 

3. On November 26, father moved the district court for expedited temporary 

relief granting him sole physical custody of the child and restricting mother’s parenting 

time, and for permanent relief granting him sole physical custody of the child and 

modifying the parenting-time arrangement by limiting the location of parenting time to the 

United States.  Father averred concerns for the child’s well-being including: health 

concerns based on significant dental decay; mother limiting contact between father and the 

child such as refusing to share her or the child’s location with father; conflict between 

mother and her family such as an instance of domestic violence; and mother leaving the 

child home alone for extended periods of time.  The district court granted father’s motion 

for an accelerated hearing but deferred ruling on all other issues.  

4. Following the accelerated hearing, the district court found that father had 

made a prima facie case for an endangerment-based custody modification, set a temporary 

parenting-time schedule, appointed a guardian ad litem (GAL) for the child, and scheduled 

an evidentiary hearing.  The district court held an evidentiary hearing where it heard 

testimony from mother, father, the GAL, and Varun Tyagi, an expert in Indian custody 

law.   

5. The district court granted father’s motion for sole physical custody and 

granted in-part and denied in-part father’s motion to modify parenting time.  The district 

court set a parenting-time schedule granting father unsupervised school-year parenting 
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time and mother unsupervised parenting time, including unsupervised summer- and winter-

break parenting time in India.   

6. Mother’s parenting time was subject to conditions including mother 

providing father with a copy of the child’s return trip airline ticket one month before the 

return trip and mother notifying the United States Embassy in India of the child’s travel 

and of her intent to return the child to father in the United States at the end of the summer.  

The district court stated that a violation of these requirements would constitute grounds for 

a suspension of mother’s parenting time.   

7. Father moved for an amended order and a “new trial” seeking to eliminate 

the portions of the order granting mother parenting time in India.  The district court denied 

this motion.  Father appealed the parenting-time determination.  

8. Following his appeal to this court, father moved the district court to stay the 

provisions of its order granting mother parenting time in India pending appeal.  The district 

court granted father’s motion because father raised substantial issues on appeal and faced 

potential irreparable harm if mother retained the child in India.  In making its 

determination, the district court considered affidavits from father and Jeremy Morley, who 

averred that he was an expert in international family law (Morley affidavit).  The district 

court found that mother failed to comply with the district court’s order to notify the United 

States embassy of the child’s travel and failed to confirm her intent to return the child at 

the end of the summer.  
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9. In his appeal of the district court’s parenting-time determination, father 

argues that the district court abused its discretion in awarding mother unsupervised  

parenting time in India because this schedule was not in the child’s best interests.   

10. Requests for modification of an existing parenting plan are governed by 

Minn. Stat. § 518.175, subd. 5 (2022).  A district court shall grant a motion to modify 

parenting time “[i]f modification would serve the best interests of the child” and “would 

not change the child’s primary residence.”  Minn. Stat. § 518.175, subd. 5(b). 

11. District courts have broad discretion in deciding parenting-time issues and 

we will not reverse unless the district court “mak[es] findings of fact that are unsupported 

by the evidence, misappl[ies] the law, or deliver[s] a decision that is against logic and the 

facts on record.”  Woolsey v. Woolsey, 975 N.W.2d 502, 506 (Minn. 2022) (quotation 

omitted). 

12. The district court’s decision to award mother parenting time in India was 

based on its findings that the child misses India, that maintaining the child’s ties to India is 

important for the child’s development, and that limiting mother’s parenting time to the 

extent requested by father would not be in the child’s best interests because it would not 

allow for mother and the child to continue and develop their relationship.  These findings 

are supported in the record and are not clearly erroneous.  The district court also credited 

Tyagi, father’s expert who testified at the hearing, and acknowledged that there was a risk 

that mother could commence a custody action in India, which could take several years to 

resolve, and that an Indian court would consider a foreign judgment regarding custody but 

was likely to examine the case “anew” in considering the best interests of the child. 
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13. Father argues that the district court’s best-interests determination discounted 

the risk that mother would abduct the child by retaining him in India after her parenting 

time.  Father’s argument is largely based on the Morley affidavit, evidence alleging that 

mother alluded to retaining the child after her parenting time, and evidence of mother’s 

noncompliance with conditions on her parenting time specifically designed to mitigate risk 

of the child being retained in India.  This information was presented to the district court 

when it considered father’s motion to stay pending appeal and not when it made the 

parenting-time decision father appealed.  

14. Because the information the district court considered in granting the stay was 

not before it when it determined the parenting-time schedule, it falls outside of our scope 

of review.  See Thiele v. Stich, 425 N.W.2d 580, 582 (Minn. 1988) (explaining that a 

reviewing court will generally not consider matters not before the district court).  But this 

subsequent information, which we consider in “the interest of justice,” supports father’s 

position that there is an abduction risk, which in turn may impact the district court’s best-

interest determination with respect to parenting time.  See Minn. R. Civ. App. P. 103.04 

(authorizing appellate court review of “any other matter as the interest of justice may 

require”); see also Putz v. Putz, 645 N.W.2d 343, 350 (Minn. 2002) (stating that justice 

required consideration of an issue not raised in district court because of the state’s interest  

in the well-being of a child). 

15. Because the district court did not consider this information in deciding the 

appealed order, we decline to decide whether the district court abused its discretion in its 

assessment of the abduction risk.  And because findings on the risk of abduction are absent  
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in the appealed order, we are prevented from determining whether the district court abused 

its discretion in allowing parenting time in India.  We remand to allow the district court to 

consider the abduction issue in light of the subsequent information in the Morley affidavit 

and father’s affidavit in support of his motion to stay pending appeal, mother’s 

noncompliance with the appealed order, any further recommendations of the GAL, and any 

other additional information that the district court deems appropriate.  See Duffey v. Duffey, 

432 N.W.2d 473, 476 (Minn. App. 1988) (noting the district court’s discretion to handle a 

matter on remand provided the exercise of its discretion is consistent with the remand  

order).  The district court has discretion on remand to reopen the record if it deems helpful 

to do so. 

 IT IS HEREBY ORDERED: 

1. The district court’s order is remanded. 

2. Pursuant to Minn. R. Civ. App. P. 136.01, subd. 1(c), this order opinion is 

nonprecedential, except as law of the case, res judicata, or collateral estoppel. 

Dated:  March 6, 2024 BY THE COURT 
 
 
 /s/  
 Judge Michael Kirk 


