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STATE OF MINNESOTA October 28, 2015
OFFICE OF
IN SUPREME COURT APPELLATE COURTS
ADM10-8032

ORDER ESTABLISHING COMMENT PERIOD ON
PROPOSED AMENDMENTS TO
THE RULES OF THE BOARD ON JUDICIAL STANDARDS

The Minnesota Board on Judicial Standards has filed an amended petition
recommending amendments to the Rules of the Board on Judicial Standards. The Board’s
amended petition and proposed amendments to the Rules of the Board on Judicial
Standards are attached to this order. The court will consider the amended petition and
proposed amendments after soliciting and reviewing comments on the proposed
amendments.

IT IS HEREBY ORDERED that any person or organization wishing to provide
written comments in support of or opposition to any of the proposed amendments shall
file one copy of those comments with AnnMarie O’Neill, Clerk of the Appellate Courts,
25 Rev. Dr. Martin Luther King, Jr. Blvd., Saint Paul, Minnesota 55155. The written
comments shall be filed so as to be received by the Clerk of Appellate Courts no later
than December 28, 2015.

Dated: October 28, 2015 BY THE COURT:

‘07 . %‘ AL
Lorie S. Gildea
Chief Justice



OFFICE OF
APPELLATE COURTS

STATE OF MINNESOTA 0CT 27 2015

IN SUPREME COURT F l L E D

File No. ADM|0-8032

In re Petition to Amend Rules of the Board on AMENDED PETITION OF BOARD
Judicial Standards ON JUDICIAL STANDARDS

To the Honorable Justices of the Minnesota Supreme Court:

Petitioner, the Minnesota Board on Judicial Standards (“Board”), respectfully requests that
the Court amend the Rules of the Board on Judicial Standards (“Board Rules™) as set forth in
Exhibit A hereto.! The Board proposes these rule changes for the following reasons:

1. Board Rule 22 provides: “As procedural and other experience may require or
suggest, the board may petition the Supreme Court for further rules of implementation or for
necessary amendments to these rules.”

2. The Court last amended the Board Rules in 2009. The Board has reviewed its rules
and determined that a number of the rules could benefit from clarification and that changes to other
rules could improve the efficiency and perception of fairness of the Board’s procedures.

3. In 2014, the Minnesota District Judges Association (“MDJA”) notified the Board
that it intended to propose several rule changes to the Court. Over the course of the following
year, the Board and the MDJA discussed the changes sought by each entity in order to reach
agreement on as many changes as possible. The Board was mindful at all times that its primary

duty is to the public. In a number of instances, the MDJA’s proposals were modified by mutual

! This amended petition is identical to the Board’s original petition dated September 18, 2015
except for the addition of paragraph 9.



agreement and adopted by the Board. The Board has been informed that the MDJA Board of
Directors has reviewed the attached proposed rule changes and supports their adoption.

4. The attached proposed rule changes include “Board Notes” explaining the reasons
for a number of the individual proposals. It is not intended that the Board’s explanations appear
in the published copy of the rules. The Board also proposes that comments of earlier Advisory
Committees explaining past rule changes be deleted from the published rules because the
comments are now of limited usefulness.

5. The Board’s most significant proposal is to modify the procedures for hearings on
private admonitions. Current rules provide that the hearing on an admonition issued by the Board
is heard by the Board. As a result, the Board has both investigative and adjudicative functions in
this area. As a result of amendments to the Board Rules in 2009, the Board no longer has
adjudicative functions in any other area. The Board believes that the perception of fairness can be
enhanced by providing that admonition hearings be conducted by an independent panel rather than
by the Board. The Board proposes that an admonition hearing be conducted by a three-person
panel appointed by the Court. The process would be similar to the current procedure for a Court-
appointed panel to hear a public discipline case, except that an admonition hearing would not be
public and the range of permitted subpoenas and discovery would be more limited.

6. The Board also proposes that if the panel affirms an admonition, the judge would
have the right to file a petition for review with the Court. In 2009, the Court rejected an Advisory
Committee proposal to allow a judge the right to appeal an admonition to the Court. See Advisory
Committee Report, File No. C4-85-697 (Mar. 14, 2008) at 5. Allowing the judge the right to file
a petition for review rather than an appeal allows the Court to accept review of claims of errors on

a case-by-case basis while avoiding unnecessary demands on the Court’s limited resources.



7. The Board believes that the proposed changes in admonition appeal procedures
would not result in an unwarranted burden on judicial resources. Since the Board began issuing
admonitions in 2009, the Board has issued an average of five admonitions per year. Since 2009,
no judge has demanded a hearing on a proposed admonition.

8. A second change relates to timeliness of panel dispositions of formal complaints.
Amended Rule 11(a) would set a 60-day deadline for the panel to issue a disposition after the
matter is submitted, subject to extension for good cause. Present Rule 11(a) does not provide for
a deadline. The proposed change is consistent with rules providing for prompt consideration of
discipline matters. See, e.g., Board Rules 8(a) and (b) and 14.

9. A third change concerns Board Rule 14(f), which presently provides that when a
panel recommends that a judge be removed from office, the Office of Lawyers Professional
Responsibility (OLPR) is given an opportunity to submit a brief so that the Court may impose
judicial discipline simultaneously with lawyer discipline. Corresponding ABA Model Rule of
Disciplinary Enforcement 24(F) provides that the lawyer disciplinary agency is notified when a
hearing panel recommends either suspension or removal. Since it is more efficient to address
judicial discipline and lawyer discipline in one proceeding rather than two, the Board proposes
that Rule 14(f) similarly provide for notification to the OLPR when the panel recommends either

suspension or removal.

? Due to the need to file this amended petition without delay, the MDJA has not yet had an
opportunity to review the Board’s proposed amendment to Rule 14(f).



WHEREFORE, the Board respectfully requests that the Court issue an order establishing

a notice and comment period and that the Court adopt the rule changes proposed by the Board

Dated: October 26, 2015

MINNESOTA BOARD ON JUDICIAL
STANDARDS

. /

Thomas C. Vasaly
Executive Secretary

Atty. Reg. No. 112501
thomas.vasaly@state.mn. us

2025 Centre Pointe Boulevard, Suite 180
Mendota Heights, MN 55120
(651) 296-3999
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DEFINITIONS

"Censure'" is a formal public sanction by the Supreme Court based on a finding that
the judge has committed serious misconduct.

"Deferred Disposition Agreement' is an agreement between the judge and the board

or the judge to undergo treatment, participate in education programs, or

take other corrective action, based upon misconduct or disability that can be addressed
through treatment or a rehabilitation program.

"Disability" is a physical or mental condition of a judge that seriously interferes with
the capacity of the judge to perform judicial duties, including, but not limited to,
impairment due in whole or in part from habitual or excessive use of intoxicants, drugs, or
controlled substances. A disability may be permanent or temporary.

"Evaluation" is a promg iscre¢ 'nquiry by the executive secretary
into the facts and circumstances ot any complaint or intormation that alleges conduct listed
in Rule 4(a).

"Formal Complaint" is a complaint upon which the board has determined to conduct
a public hearing.

"Formal Statement of Disability Proceeding' is a statement that the board has
determined to conduct a public hearing to determine the appropriate action with regard to
a judge alleged to have a disability.

"Investigation" is a full inquir with the authorization of
the board, into the facts and circumstances ot any compiaint or information that alleges
conduct listed in Rule 4(a).

"Judge" is any judge, including  ull-time, part-time, udg
judicial officer, referee, magistrate, or other hearing officer employed in the judicial

"Letter of Caution" is a nondisciplinary letter that advises the judge regarding future
conduct.



"Private Admonition" is a nonpublic sanction imposed by the board for misconduct
of'an isolated and non-serious nature.

"Public Reprimand"' is a public sanction imposed by the board or hearing panel based
on a finding that the judge has committed serious misconduct.

""Reasonable Cause" is a reasonable belief in the existence of facts warranting
discipline or a finding of disability.

(Amended effective January 1, 1996; amended effective July 1, 2009.)

Rule 1. Organization of Board

(a) Appointment of Members. The Board on Judicial Standards shall consist of one

judge of the Court of Appeals, three judges of district court, two lawyers who have
nracticed law in the state for at least ten veare and fonr recident citizene of Minneenta whan

LUMALIUVID LA UL appuUiiiivd vy WIS gUVCILUL Will UIC dUuVvILT dllt COLSCHL UL LHE SCIdle
except that senate confirmation shall not be required for judicial members.

(b) Term of Office.

(¢) Vacancy.
(1) A vacancy on the board shall be deemed to occur:
(i) When a member retires from the board; or

(ii) When a judge who is a member of the board ceases to hold the judicial
office held at the time of selection; or

(iii) When a lawyer who is a member of the board ceases to be in good standing

to practice law in the courts of this state or is appointed or elected to a judicial
office; or



(iv) When ¢ aember becomes a lawyer; or
(v) When a member is no longer a resident citize

(2) Vacancies shall be filled by selection of a successor in the same manner as
required for the selection of the predecessor in office. A member selected to fill a
vacancy shall hold office for the unexpired term of the predecessor. All vacancies on
the board shall be filled within 90 days after the vacancy occurs.

(3) Members of the board may retire therefrom by submitting their resignation to
the board, which shall certify the vacancy to the governor.

S[dll [ave auues dnd responsipiiiues prcscrlocu Dy me poard, lnClUGlng me au[norlty 10:
(1) Receive complaints and allegations as to misconduct or disability;
(2) Make preliminary evaluations;
(3) Conduct investigations of complaints as directed by the board;
(4) Recommend dispositions;
(5) Maintain the board's records;

(6) Maintain statistics concerning the operation of the board and make them
available to the board and to the Supreme Court;

(7) Prepare the board's budget for approval by the board and administer its funds;
(8) Employ and supervise other members of the board's staff;

(9) Prepare an annual report of the board's activities for presentation to the board,
to the Supreme Court and to the public;

(10) Employ, with the approval of the board, special counsel, private investigators
or other experts as necessary to investigate and process matters before the board and
before the Supreme Court. The use of the attorney general's staff prosecutors or law
enforcement officers for this purpose is not allowed. The use of the director and staff
of the Office of Lawyers Professional Responsibility for this purpose is allowed if the
matter involves conduct of a judge, other than a Sinreme Canrt Tnctice that occurred
prior to the judge assuming judicial office. mployed or
nroviding assistance nnder thic cection chall he ciecinea 10 ne connser 1o the Roard oan



















(Amended effective January 1, 1996; amended effective July 1, 2009.)

Rule S. Confidentiality

(a) Before Formal Complaint and Response. Except as otherwise provided in this
rule or Rule 16(f), all proceedings shall be confidential until the Formal Complaint or
Formal Statement of Disability Proceeding and response, if any, have been filed with the
Supreme Court pursuant to Rule 8. The board shall establish procedures for enforcing the
confidentiality provided by this rule.

(1) If at any time the board issues a public reprimand, such action shall be a matter
of public record.

(2) If the board issues lismissal with a letter of caution
or enters into a deferred wispusiuon agreciueny, uus action may be disclosed to the
chief justice, chief judge and/or district administrator of the judicial district in which
the judge sits. Such disclosure is at the discretion of the board and shall be for the
purpose of monitoring future conduct of the judge and for assistance to the judge in
modifying the judge's conduct. To the extent that any information is disclosed by the
board pursuant to this provision, the chief justice, chief judge and/or district
administrator shall maintain the confidentiality of the information in accordance with
Rule 5.

(3) Information may be dizclaced between the Board on Judicial Standarde ar
averntive cacratary and the awyers Professional Responsibility
n furtherance o1 wneir auties to invectioate and cancider ~andnct that
QCCHITE NTIOT 10 A inr{ge assumingjudicial offic

(b) After Formal Complaint or Formal Statement of Disability Proceeding and
Response. Upon the filing of the Formal Complaint or Formal Statement of Disability
Proceeding and written response, if any, with the Supreme Court, except as provided in
Rule 16(f) the proceedings become public, but the files of the board, other than the Formal
Complaint or Formal Statement of Disability Proceeding and the written response thereto,
shall remain confidential unless and until any documents, statements, depositions or other
evidence in the files of the board are introduced or used in a public hearing as provided in
Rule 10.

(c) Notice to Complainant. The board shall promptly notify the complainant, if any,
of the board's action and give a brief explanation of the action. The notice shall disclose
the names of the board members who did not participate in the action. If the board's action
is issuance of a Formal Complaint or Formal Statement of Disability Proceeding, the board
shall notify the complainant of the issuance of the Formal Complaint or Formal Statement
of Disability Proceeding, the hearing panel's action, and the action,
if any, of the Supreme Court.

(d) Work Product. The work product of the executive secretary and board counsel,
and the records of the board's deliberations, shall not be disclosed.



(e) Public Statements by Board.

(1) In any case in which the subject matter becomes public through independent
sources or through a waiver of confidentiality by the judge, the board may issue
statements as it deems appropriate in order to confirm the pendency of the
investigation, to clarify the procedural aspects of the disciplinary proceedings, to
explain the rioht af the indge to a fair hearing without prejudgment and to state that the
judge denie the allegations. The statement shall be first submitted to the
judge involvea 1or comments and criticisms prior to its release, but the board in its
discretion may release the statement as originally prepared.

2 nquiry
WAS [laeooee o o o ot e s g gy publie
record nformation

CONCETIng uIL 1aLA U1 LAUST LU PIUCEEU LIy UE [81edsed Dy e podrd. 11 the inquiry
was initiated after the statutory filing period for judicial office has opened, the board
may issue a public statement as deemed appropriate pursuant to Rule 6(e).

(3) The board may make such disclosures as it deems appropriate whenever the
board has determined that there is a need to notify another person or agency in order
to protect the public or the administration of justice.

(f) Disclosure in Event of Application to the Governor for Retirement.
The hoard mav disclose to the oavernar infarmatinan ahant tha avic. e v and natiea

(g) Disclosure for Judicial Selection, Appointment, Election, or Assignment.
When any state or federal agency seeks material in connection with the selection or
appointment of judges or the assignment of a retired judge to judicial duties, the board may
release information from ite filea anlv: (1) if the indoe in Anectinn anrsac ta annh
dissemination; and
niranant to Rule 6(1

If the boarc uviivs: wuo wneis vt Ui area vauuary 1, 1770, Suvil WIULITAUOLL ITIAY
arso oe released if a judge is involved in a contested election, subject to the same
restrictions.

(h) Disclosure to Judge. The judge who is the subject of a complaint shall, upon
request. have access to the file relative to the comnlaint at anv ctace of the nraceedinace

(N Waivor af (Canfidantialitxr A vacmandant t1adan saamer sermlen cmea ™1 ut 1%
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(d) Investigation; Notice.

(1) Upon review of the preliminary evaluation, or on its own motion, the board may,
by resolution:

(i) stay proceedings pending action by another agency or court;
(i1) dismiss the complaint or end the inquiry; or
(iii) authorize an investigation.

(2) Within ten (10) business days after an investigation has been authorized by the
board, the executive secretary shall give the following notice to the judge whose
conduct is being investigated:

(i) a specific statement of the allegations and possible violations of the Code
of Judicial Conduct being investigated, including notice that the investigation can
be expanded if appropriate;

(ii) the judge's duty to respond under Rule 6(d)(5);
(iii) the judge's opportunity to appear before the board or panel of the board

under Rule 6(d)(6); and
(iv) the name of the complainar unless the board determines
there is good cause to withhold that nnoriauon.

Except as provided in clause (3), the executive secretary shall not commence
investigation until such notice is sent to the judge.

(3) The board may defer notice for specific reasons, but when notice is deferred,
the executive secretary shall give notice to the judge before making a recommendation
as to discipline.

(4) Notice shall be sent immediately upon request of the judge whose conduct or
physical or mental condition is the subject of the inquiry if the inquiry has been made
public.

(5) Upon request of the executive secretary, the judge shall file a written response
within thirty (30) days after service of the notice under Rule 6(d)(2).

(6) Before the board determines its disposition of the inquiry, either the board or
the judge may request that the judge appear before the board or a panel of the board
to respond to questions. The appearance shall be granted. If the board requects the
indaele annaaranca tha avasnbive nncestees ghal] ojye the indge 20 days' notic

‘estimony )& SWorn.

(e) Investigation of Complaints Filed During an Election. The board may expedite
its investigation into a complaint against a judge who is a candidate for judicial office if the
complaint was filed after the statutory filing period for judicial office has opened. If after
investigation the board determines the complaint has no merit, the board may dismiss the
complaint and issue an appropriate public statement under Rule 5(e)(2).

(f) Disposition After Investigation.

(1) Upon conclusion of an investigation or determination by another agency or
court, the executive secretary may recommend disposition to the board.

(2) The board shall review the results of the investigation or determination by
another agency or court and the recommendations of the executive secretary and

12



determine whether there is reasonable cause to believe the judge committed
misconduct.

(3) A finding of reasonable cause shall require the concurrence of a majority of the
oard.

(4) Upon determination that there is not reasonable cause to believe the judge
committed misconduct, the board shall dismiss the complaint or end the inquiry. Upon
dismissal or termination of the inquiry, the board may issue a letter of caution that
addresses the judge's conduct.

(5)If the board finds there is reasonable cause to believe the judge committed
misconduct, it may:

(i) enter into a deferred disposition agreement for a period of time, and the
agreement may specify the disposition upon completion;

(i1) if the misconduct appears to be of an isolated and non-serious nature, issue
a private admonition, which may include conditions;

(iii) issue a public reprimand, which may include conditions; or
(iv) issue a Formal Complaint.

(6) Prior to issuance of a private admonition, the board shall serve the indoe with
a copy of the proposed private admonition and a notice stating that withir lays
after Service OTD Thf’ nrﬂnﬂgﬁd nri\m‘rP ndmnniﬁnn the immdoe mav carve the nnara urth

UULLIVLIILIVLIL ad viigliially piopal .,

(7) Prior to issuance of a public reprimand, the board shall serve the judge with a
copy of the proposed reprimand and a notice stating that withir lays of service
of the proposed reprimand, the judge may serve the board with eruct a written demand
for a formal hearing as provided in Rule 8, or the written comments and criticisms of
the judge regarding the proposed reprimand. If the judge makes a timely demand for a
formal hearing, the board shall comply with Rule 8. If no timely demand for a hearing

1e made the haard mav rancider tha rnmmantce and Ariticicmao if ansr kit sanner fa léa

LLIC pUdrd 1eInoers wno aia not parucipate in the action.

(g) Representation by Counsel. A judge may be represented by counsel, at the judge's
expense, at any stage of the proceedings under these rules.
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(c) Other Evidence. Counsel for the board and the judge shall exchange:

(1) non-privileged evidence relevant to the Formal Complaint, documents to be
presented at the hearing, witness statements, and summaries of interviews with
witnesses who will be called at the hearing; and

(d) Exculpatory Evidence. Counsel for the board and the executive secretary shall
provide the judge with exculpatory evidence relevant to the Formal Complaint.

(e) Duty of Supplementation. Both the board and the judge have a continuing duty
to supplement information required to be exchanged under this rule.

(f) Completion of Discovery. All discovery shall be completed within 60 days of the

Service of the reannnce or the pxyniratinn nf the timea for cervicra nf tha racnnnca whichever
occurs firs

(g) Fai her party
from callitz a wiwess av we nearug 1 we party nas 10t proviaed tne opposing party with
the witnes: name and address, any statements taken from the witness or summaries of
any interviews with the witness.

fh Reenlytion of Disputes. Disputes concerning discover
shall be determined by the pI‘CSidCI‘ of the heal‘iug paticl UT1UIC WIHIULLL UIC
wauer 1s pending. The decisions of the presider may not be appealed before entry of the
panel's disposition in the disciplinary proceeding.

(i) Civil Rules Not Annlicable. Proceedinos ninder thaee milec are nat enhiect tg the
Rules of Civ 32.04-
.05, and 37.0.

(Amended effecuve sauuary 1, 1yv0; amenaea errective July 1, ZUuY.)

Rule 10. Public Hearing

(a) Rules of Evidence. All testimony shall be under oath, and the Rules of Evidence
shall apply except that affidavits and depositions are admissible in licu of testimony.

(b) Presentation: Burden of Proof; Cross-Examination; Recording.

(1) An attorney or attorneys of the board's staff, or special counsel retained for the
purpose, shall present the matter to the panel.
(2) The board has the burden of proving by clear and convincing evidence the facts
justifying action.
(3) The judge shall be permitted to adduce evidence and produce and cross-
examine witnesses, subject to the Rules of Evidence.

(4) Every formal hearing conducted under these rules shall be recorded verbatim.

(c) Amendments. By leave of the presider of the panel for good cause shown or by
consent of the judge, the Formal Complaint or Formal Statement of Disability Proceeding
may be amended after commencement of the hearino if the indan and tha indaa'e ranmeal
are oiven adennate timea tg prepare a response

19



(Amended effective January 1, 1996; amended effective July 1, 2009.)

Rule 11. Findings, Disposition, and Appeal

(a) Findings. The hearing panel shall make findings of fact and conclusions of law as
to whether there i< clear and convincino evidence that the indoe committed miccanduet

LUV ILVILE, ©VIUCLILT, LIC paliCl Sliall UGISHILSS WIC Casce. 11 We pdllel LAs Uiere 1s €1eédar dna
convincing evidence, the panel shall impose or recommend sanctions under Rule 11(b).

miscondauct, the panet may:

(i) Removal;

(it) Retirement;

(iii) Imposing discipline as an attorney;

(iv) Imposing limitations or conditions on the performance of judicial duties;
(v) Censure;

(vi) Imposing a civil penalty;

(vii) Suspension with or without pay; or

(viii) Any combination of the above sanctions.

UL 1avy, auu WIDPUSIUUIL WILL UIE DUPICHIE LoUrt WIULI /7 ddys dIter 1ssuance oI the
disposition. The panel shall serve copies on the board and respondent judge. Proof of
service shall also be filed with the Supreme Court.

20
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(Amended effective January 1, 1996; amended effective March 30, 1999; amended effective
July 1, 2009.)

Rule 12. Costs

(a) Witness Fees.

(1) All witnesses shall receive fees and expenses to the same extent allowable in

an ordinary civil action.

(2) Expenses of witnesses shall be borne by the party calling them, unless:

(i) Physical or mental disability of the judge is in issue, in which case the board
shall reimburse the judge for the reasonable expenses of the witnesses whose
testimony is related to the disability; or

(ii) The judge is exonerated of the charges, in which case the Supreme Court
may determine that the imposition of costs and expert witness fees would work a
financial hardship or injustice and shall then order that those fees be reimbursed.

(b)  Transcript Cost. A transcript of all proceedings shall be provided to the

judge without cost.

(¢) Other Costs. All other costs of these proceedings shall be at public expense.
(Amended effective January 1, 1996.)

Rule 13. Disposition by Consent

dgICCHICIIL L1 WILICIL UE Judge Aamire TO ANV Or all nT The chargeg Ny a“egatlons ot dlsablllty
in exchange for a stated disp Entry into the agreement
shall stay the proceedings of forth:

(b)

(1) a statement of the facts;

(2) the allegations to which the judge is admitting; and
(3) the agreed-upon disposition.

Disposition. If the agreed-upon disposition is one the board is authorized to impose
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or the entire matter.

(3) The Court without remand and prior to the imposition of discipline may accept
or solicit supplementary filings with respect to medical or other information, provided that
the parties have notice and an opportunity to be heard.

(d) Delay for Further Proceedings. The Court, on receipt of notice of an additional
proceeding before the board involving the same judge, may stay proceedings pending the
board's termination of this additional proceeding. In the event that additional
recommendations for discipline of the judge are filed, the Court may impose a single sanction
covering all recommendations.

(e) Decisi anel recommends the Supreme Court impose
sanctions under | shall review the record of the proceedings, giving
deference to the and shall file a written opinion and judgment

directing such discipiie v vuer acuon as 1 concludes is just and proper. If the judge or board
has filed an appeal under Rule 11(d), the Court may accept the recommendation of the panel,
or reject or modify it in whole or in part.

(h  Consideration of Lawyer Discipline. When the anel recommende the
emoval of a judge, the Conrt <hall promptly noury we judge and the
rLawyers riviessional Responsibility nd give them an opportunity to be hearu 11 we

Court on the issue of lawyer discipline.

(2) Charge Against Supreme Court Justice. When any Formal Complaint or Formal
Statement of Disability Proceeding has been filed against a member of the Supreme Court,
the review under Rule 14 shall be submitted to and heard by a panel consisting of the Chief
Judge of the Court of Appeals or designee and six others chosen at random from among the
judges of the Court of Appeals by the Chief Judge or designee.

(h) Petition for Rehearing. In its decision, the Court may direct that no petition for
rehearing will be entertained, in which event its decision shall be final upon filing. If the Court
does not so direct, the respondent may file a petition for rehearing in accordance with the
requirements of Minn. R. Civ. App. P. 140.

(Amended effective January 1, 1996; amended effective July 1, 2009.)

Rule 15. Interim Suspension

(a) Pending Criminal Prosecution. The Supreme Court may, without the necessity of
board action, suspend a judge with pay upon the filing of an indictment or complaint
charging the judge with a crime punishable as a felony under state or federal law. The
Supreme Court may suspend the pay of such judge upon a conviction of a crime
punishable as a felony under state or federal law or any other crime involving moral
turpitude. If the conviction is reversed, suspension terminates and the judge shall be paid
the salary for the period of suspension.

(b) Pending Final Decision. Interim suspension, with pay, pending final decision as
to ultimate discipline, may be ordered by the Supreme Court in any proceeding under
these rules.

(c) Review of suspension. Any judge suspended under section
(b) of this rule shai uv giveu a pruwpy earing and determination by the Supreme Court
upon application for review of the interim suspension order.

(Amended effective January 1, 1996; amended eftective July 1, 2009.)
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rule.

(b) Initiation of The board may initiate an inquiry into a case
involving disabinty:

(1) upon receiving a complaint alleging disability;
(2) when an investigation indicates the alleged conduct may be due to disability
vhen the judge asserts inability to defend in a disciplinary proceeding due to a

(c) Evaluation. Upon initiation of an inquiry into a case involving disability, the
executive secretary shall conduct an evaluation pursuant to Rule 6(c).

(d) Investigation; Notice; Medical Privilege.

(1) If upon review of the preliminary evaluation, or on its own motion, the board
authorizes an investigation under Rule 6(d), the board shall given notice pursuant to
Rule 6(d)(2) to the judge alleged to have a disability. The notice shall instruct the judge
that when providing a written response under Rule 6(d)(5), the judge shall admit or
deny the disability.

(2) The purpose of an investigation conducted under this rule is to determine
whether there is reasonable cause to believe the judge has a disability.

(3) If the judge admits to a disability or provides affirmative evidence of a disability
as a defense in a disciplinary proceeding, the admission or provision of evidence shall
constitute reasonable cause to believe the judge has a disability and waiver of medical
privilege as to records relevant to the alleged disability.

[fthe judge denies the disability, the board shall determine whether there is credible
evidence of a disability. The board may consult with a qualified professional in the
area of the alleged disability to determine whether the evidence before the board
constitutes credible evidence. If there is credible evidence of a disability, the denial
constitutes a waiver of medical privilege as to records relevant to the alleged disability.
If there is not credible evidence of a disability, the judge does not waive medical
privilege, and the board shall continue the investigation under Rule 6 as a disciplinary
proceeding.

(4) If medical privilege is waived, the board may require the judge to provide
medical records relevant to the alleged disability. Disputes concerning the relevancy of
medical records shall be determined by the Supreme Court or its designee.

(5) If medical privilege is waived, the board may request that the judge consent to
a physical or mental examination by a qualified medical practitioner designated by the
board. The purpose of the examination is to assist the board in determining whether
there is reasonable cause to believe the judge has a disability. The report of the medical
practitioner shall be furnished to the board and the judge. If the judge fails or refuses
to submit to a medical examination, the judge may not present as evidence the results
of any medical examinations done on the judge's behalf, and the board may consider
the judge's refusal or failure as evidence that the judge has a disability.

The judge has the right to an additional independent medical examination
provided by experts other than those designated by the board, but the examination shall
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be at the sole expense of the judge, and written reports of any examination shall be
provided to the board as soon as medically feasible.

(e) Disposition After Investigation.

(1) If the board determines there is not reasonable cause to believe the judge has a
disability, the board shall determine whether a disciplinary disposition under Rule 6(f)
is appropriate.

(2) If the board determines there is reasonable cause to believe the judge has a
disability, the board may:

(i) enter into a deferred disposition agreement as provided in Rule 6(f)(5)(i); or

(ii) issue a Formal Statement of Disability Proceeding.

() Hearing. Upon issuance of a Formal Statement of Disability Proceeding, a hearing
shall be held under Rules 10 and 11 to determine whether there is clear and convincing
evidence the judge has a disability. If the board has also filed a Formal Complaint, the

ianel shall determine whether there is clear and convincing evidence that the
Juuge cumnmitted misconduct and whether the misconduct was related to a disability. The
panel may exclude the public from portions of the proceedings to hear evidence on
psychological or medical materials or other evidence that would not be accessible to the
public.

(1) If the anel finds clear and convincing evidence of a disability, the panel
may:

(i) enter into a deferred disposition agreement as provided in Rule 11(b)(1); or
(ii) recommend any of the following actions to the Supreme Court:
(A) Removal;

(B) Disability retirement if the disability is or is likely to become
permanent;

(C) Imposition of limitations or conditions on the performance of judicial
duties;

(D) Suspension with or without pay; or

(E) Any combination of the above actions.

(2) The )anel may also impose or recommend a disciplinary disposition
with regara w nusconduct, if applicable, pursuant to Rule 11(b).

(3) Any disposition of the )anel is public.

(4) The board or judge may appeal the decision of the ranel as provided in
Rule 11(d).

(g) Petition for Reinstatement After Disability Suspension.

(1) A judge suspended by the Supreme Court due to disability may petition the
board for reinstatement. Reinstatement may only be effected by order of the Supreme
Court.

(2) The judge shall provide to the board the name of each qualified medical,
psychological, or other expert, or qualified program or referral by whom or in which

25



the judge has been examined or treated relevant to the disability since suspension. The
judge shall furnish to the board written consent to the release of information and
records from these sources.

(3) Upon the filing of a petition for reinstatement, the board may take or direct
whatever action it deems necessary to determine whether the disability has been
removed, including requesting the judge to consent to a physical or mental
examination by a qualified professional in the area of the disability designated by the
board.

(4) If the board determines, after conducting a review under paragraph (3), the
judge has been restored to capacity to perform judicial duties, the board shall
recommend to the Supreme Court that the judge be reinstated. If the board determines
that the judge continues to have a disability, it shall notify the judge of its
determination. The judge shall have 20 days after service of the notice to either accept
the determination of the board or request a formal hearing on the petition. If the judge
accepts the determination of the board, there will be no further proceedings on the
petition. If the judge requests a formal hearing, proceedings will continue under Rule
16(f), but the petition shall replace the Formal Statement of Disability Proceeding.

(h) Representation by Counsel. If the indoe in any proceeding under this rule is not
renrecented hy counsel, the board or, if ¢ ranel has been appointed, the presider
shall appoint an attorney to icpiesen the judge at public expense.

(Amended effective January 1, 1996; amended effective July 1, 2009.)

Rule 17. Involuntary Retirement

(a) Procedure. A judge who refuses to retire voluntarily may be involuntarily retired
by the Supreme Court. If attempts to convince a judge to retire voluntarily fail, then the
board shall proceed as provided in Rules 8, 9, 10, and 11. The Supreme Court shall then
proceed as provided in Rule

(b) Effect of Involuntary Retirement. A judge who is involuntarily retired shall be
ineligible to perform judicial duties pending further order of the Supreme Court and may,
upon order of the Supreme Court, be transferred to inactive status or indefinitely
suspended from practicing law in the jurisdiction.

(Amended effective January 1, 1996; amended effective July 1, 2009.)

Rule 18. Application to the Governor for Disability Retirement

If a judge applies to the Governor for disability retirement, the Governor may make
a written request that the board provide the Governor with information about the existence,
status, and nature of any pending complaints or investigations relating to the judge. The
board must promptly provide the information to the Governor. Upon receipt of a written
waiver by the judge, the board may also provide the Governor with any of the board's
documents related to the complaint, investigation, or the judge. The Governor may
further disclose the information for the purpose of consulting with a qualified professional
in the arca of the alleged disability.

(Added effective July 1, 2009.)
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Rule 19. Expungement

The executive secretary shall expunge records as follows:

(a) Dismissals. All records f a complaint where the board did not find
reasonable cause to believe the judge commutted misconduct or where the board did nat

find reasonable cause to believe the judge has a disability shall be destroyed
vears after the hoard receivec the camnlaint nr antharizec an invactinntinn oo

(b) Case Files on Deceased .Judses. All cace filea an deceaced indaec chall ha

(¢) Exceptions. Upon application by the executive secretary to the chair for good cause
shown and with notice and opportunity to be heard to the judge, records which would
otherwise be expunged under this rule may be retained for such additional time as the chair
may deem appropriate.

(Added effective January 1, 1996; amended effective July 1, 2009.)

Rule 20. Use of Allegations from Dismissed Inquiries

(a) Use of Allegations in General. Allegations from an inquiry that was dismissed
shall not be referred to by the board in any subsequent proceedings or used for any purpose
in any judicial or lawyer disciplinary proceeding against the judge, except as provided in
this rule.

Allegations from a diemissed inquiry may be reinvestigated with permission of the
board if, withir ears after dismissal, additional information becomes known to
the board regaruing we inquiry.

(b) Use of Allegations From Dismissal with Letter of Cantian Allacatinne fram ay
inquiry dismissed with a letter of caution may be usec n
subsequent proceedings only as follows:

(i) The fact that the inquiry was dismissed with a letter of caution may not be used
to establish the misconduct alleged in a subsequent proceeding. However, the
underlylng condurt Aecorihad in tha lattar Af cantinn may be Charged in a Subsequent
Formal Complair and evidence in support thereof
may be presented v v neaniug pauct au ure puone nearing under Rule 10.

f the underlying conduct described in the letter of caution is charged in a
subsequent Formal Complaint, and the anel finds the judge committed
misconduct with respect to the facts underiyng uic uismissal with letter of caution, the
letter of caution may be considered by the panel in determining an appropriate
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sanction.

(Added effective July 1, 2009.)

Rule 21. Periodic Review

The Supreme Court may periodically appoint a committee to review the records and
proceedings of the board for the purpose of evaluating the effectiveness of the disciplinary
process. The records and proceedings reviewed by the committee shall be maintained as
confidential except for records and proceedings that have already been made public. The
final written and oral report of the committee may present information about the board as
long as it contains no specific information that would easily identify a judge, witness, or
complainant.

(Added effective July 1, 2009.)

Rule 22. Amendment of Rules

As procedural and other experience may require or suggest, the board may petition the
Supreme Court for further rules of implementation or for necessary amendments to these
rules.

(Renumbered effective January 1, 1996; amended eftective July 1, 2009.)
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OCT 1 4 2015 651-296-3999
. . . FAX 651-688-1865
Hon. Lorie Sk_]CI’VCI‘l Glldea judicial.standards @state.mn.us
. . , .
Chief Justice of the Supreme Court g ! LE D
Minnesota Judicial Center d

25 Rev. Dr. Martin Luther King Jr. Blvd.
St. Paul, MN 55155

Re:  Inre Petition to Amend Rules of the Board on Judicial Standards
Dear Chief Justice Gildea:

I wish to correct an error in the Board’s rule change petition filed September 18,
2015. The last sentence of Paragraph 7 of the petition states: “Since 2009, no judge has
demanded a hearing on a proposed admonition.” I recently came across a document
showing that a judge demanded and received a hearing before the Board on a proposed
admonition issued in 2010. The Board affirmed the admonition. This appears to be the
sole instance in which a judge demanded a hearing on a proposed admonition.

I apologize for this error.

Sincerely,

D C Vianl

Thomas C. Vasaly d/
Executive Secretary



