STATE OF MINNESOTA
IN SUPREME COURT
C8-84-1650

MINNESOTA RULES OF ORDER
PROFESSIONAL CONDUCT

On September 19, 2003, the Minnesota State Bar Association (MSBA) filed a
petition recommending certain amendments to the Rules of Professional Conduct. The
MSBA filed a supplemental and amended petition on February 2, 2004, and a second
supplemental and amended petition on September 27, 2004. The Lawyers Professional
Responsibility Board filed a petition on May 3, 2004 containing its recommended
amendments and a supplemental petition on October 28, 2004. This court held a hearing
on the recommendations on May 18, 2004, reviewed the materials, and is fully advised in
the premises.

NOW, THEREFORE, IT IS HEREBY ORDERED:

1. That the attached amendments to the Rules of Professional Conduct be, and
the same hereby are, prescribed and promulgated to be effective October 1, 2005.

2. That the inclusion of comments is made for convenience and does not
reflect court approval of the comments made therein.

Dated: June 17, 2005,

BY THE COURT:
OFFICE OF
APPELLATE COURTS zﬂ // % .
2 9 7200 Kathleen A. Blatz
JON 2005 Chief Justice
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PREAMBLE: A LAWYER’S RESPONSIBILITIES

1] A lawyer, as a member of the legal profession, is a representative of clients, an
officer of the legal system and a public citizen having special responsibility for the

quality of justice.

[2] As a representative of clients, a lawyer performs various functions. As advisor,
a lawyer provides a client with an informed understanding of the client’s legal
rights and obligations and explains their practical implications. As advocate, a
lawyer zealously asserts the client’s position under the rules of the adversary
system. As negotiator, a lawyer seeks a result advantageous to the client but
consistent with requirements of honest dealingdealings with others. As

m{e#medﬁpy—beween—ehemsevaluator aJaW'yer—seeles—te—reeeneHe—tlﬁmldengem

lawyer aets—as—evatua%e#by—exammmges a cllent S Iegal affalrs and reportmgs
about them to the client or to others.

[3] In addition to these representational functions, a lawyer may serve as a third-
party neutral, a nonrepresentational role helping the parties to resolve a dispute or
other matter. Some of these rules apply directly to lawyers who are or have served
as third-party neutrals. See, e.g., Rules 1.12 and 2.4. In addition, there are rules
that apply to lawyers who are not active in the practice of law or to practicing
lawyers even when they are acting in a nonprofessional capacity. For example, a
lawyer who commits fraud in the conduct of a business is subject to discipline for

engaging in conduct involving dishonesty, fraud, deceit, or misrepresentation. See
Rule 8.4.

[4] In all professional functions a lawyer should be competent, prompt, and
diligent. A lawyer should maintain communication with a client concerning the
representation. A lawyer should keep in confidence information relating to the
representation of a client except so far as disclosure is required or permitted by the
Rules of Professional Conduct or other law.

[5] A lawyer’s conduct should conform to the requirements of the law, both in
professional service to clients and in the lawyer’s business and personal affairs. A
lawyer should use the law’s procedures only for legitimate purposes and not to
harass or intimidate others. A lawyer should demonstrate respect for the legal
system and for those who serve it, including judges, other lawyers, and public
officials. While it is a lawyer’s duty, when necessary, to challenge the rectitude of
official action, it is also a lawyer’s duty to uphold legal process.

[6] As a public citizen, a lawyer should seek improvement of the law, access to the
legal system, the administration of justice and the quality of service rendered by
the legal profession. As a member of a learned profession, a lawyer should
cultivate knowledge of the law beyond its use for clients, employ that knowledge
in reform of the law and work to strengthen legal education. In addition, a lawyer

should further the public’s understanding of and confidence in the rule of law and




the justice system because legal institutions in a constitutional democracy depend

on popular participation and support to maintain their authority. A lawyer should
be mindful of deficiencies in the administration of justice and of the fact that the

poor, and sometimes persons who are not poor, cannot afford adequate legal
assistance. Therefore, andall lawyers should-therefere devote professional time and
resources and use civic influence i—their—behalfto ensure equal access to our

system of justice for all those who because of economic or social barriers cannot

afford or secure adequate legal counsel. A lawyer should aid the legal profession in
pursuing these objectives and should help the bar regulate itself in the public

interest.

[7] Many of thea lawyer’s professional responsibilities are prescribed in the Rules
of Professional Conduct, as well as substantive and procedural law. However, a
lawyer is also guided by personal conscience and the approbation of professional
peers. A lawyer should strive to attain the highest level of skill, to improve the law
and the legal profession, and to exemplify the legal profession’s ideals of public
service.

[8] A lawyer’s responsibilities as a representative of clients, an officer of the legal
system and a public citizen are usually harmonious. Thus, when an opposing party
is well represented, a lawyer can be a zealous advocate on behalf of a client and at
the same time assume that justice is being done. So also, a lawyer can be sure that
preserving client confidences ordinarily serves the public interest because people
are more likely to seek legal advice, and thereby heed their legal obligations, when
they know their communications will be private.

[9] In the nature of law practice, however, conflicting responsibilities are
encountered. Virtually all difficult ethical problems arise from the conflict between
a lawyer’s responsibilities to clients, te-the legal system and te-the lawyer’s own
interest in remaining an uprightethical person while earning a satisfactory living.
The Rules of Professional Conduct often prescribe terms for resolving such
conflicts. Within the framework of these Rrules, however, many difficult issues of
professional discretion can arise. Such issues must be resolved through the
exercise of sensitive professional and moral judgment guided by the basic

principles underlying the Rrules. These principles include the lawyer’s obligation
to zealously protect and pursue a client’s legitimate interests, within the bounds of
the law, while maintaining a professional, courteous, and civil attitude toward all
persons involved in the legal system.

10] The legal profession is largely self-governing. Although other professions also

have been granted powers of self-government, the legal profession is unique in this
respect because of the close relationship between the profession and the processes
of government and law enforcement. This connection is manifested in the fact that
ultimate authority over the legal profession is vested largely in the courts.

11] To the extent that lawyers meet the obligations of their professional callin

the occasion for government regulation is obviated. Self-regulation also helps



maintain the legal profession’s independence from government domination. An
independent legal profession is an important force in preserving government under
law, for abuse of legal authority is more readily challenged by a profession whose
members are not dependent on government for the right to practice.

12] The legal profession’s relative autonomy carries with it special
responsibilities of self-government. The profession has a responsibility to assure
that its regulations are conceived in the public interest and not in furtherance of
parochial or self-interested concerns of the bar. Every lawyer is responsible for
observance of the Rules of Professional Conduct. A lawyer should also aid in
securing thei—observance of these rules by other lawyers. Neglect of these
responsibilities compromises the independence of the profession and the public
interest which it serves.

[13] Lawyers play a vital role in the preservation of society. The fulfillment of this
role requires an understanding by lawyers of their relationship to our legal system.
The Rules of Professional Conduct, when properly applied, serve to define that
relationship.

SCOPE

[14] The Rules of Professional Conduct are rules of reason. They should be
interpreted with reference to the purposes of legal representation and of the law
itself. Some of the Rrules are imperatives, cast in the terms “shall” or “shall not.”
These define proper conduct for purposes of professional discipline. Others,
generally cast in the term “may,” are permissive and define areas under the Rrules
in which the lawyer has discretion to exercise professional diseretionrjudgment. No
disciplinary action should be taken when the lawyer chooses either not to act or to
acts within the bounds of _such discretion. Other rules define the nature of
relationships between the lawyer and others. The Rrules are thus partly obligatory
and disciplinary and partly constitutive and descriptive in that they define a
lawyer’s professional role. Many of the ©€comments use the term *“should.”
Comments do not add obligations to the rules but provide guidance for practicing
in compliance with the Rrules.

[15] The Rrules presuppose a larger legal context shaping the lawlawyer’s role.
That context includes court rules and statutes relating to matters of licensure, laws
defining specific obligations of lawyers and substantive and procedural law in

general. The comments are sometimes used to alert lawyers to their responsibilities
under such other law.

[16] Compliance with the Rrules, as with all law in an open society, depends
primarily upon understanding and voluntary compliance, secondarily upon
reinforcement by peer and public opinion and finally, when necessary, upon
enforcement through disciplinary proceedings. The Rrules do not, however,
exhaust the moral and ethical considerations that should inform a lawyer, for no



worthwhile human activity can be completely defined by legal rules._For example,

Minnesota’s Professionalism Aspirations provide guidance on best practices in

situations typical in the practice of law. The Rrules simply provide a framework
for the ethical practice of law.

[17] Furthermore, for purposes of determining the lawyer’s authority and
responsibility, principles of substantive law external to these Rrules determine
whether a client-lawyer relationship exists. Most of the duties flowing from the
client-lawyer relationship attach only after the client has requested the lawyer to
render legal services and the lawyer has agreed to do so. But there are some duties,
such as that of confidentiality under Rule 1.6, that may-attach when the lawyer
agrees to consider whether a client-lawyer relationship shall be established._See
Rule 1.18. Whether a client-lawyer relationship exists for any specific purpose can
depend on the circumstances and may be a question of fact.

[18] Under various legal provisions, including constitutional, statutory and
common law, the responsibilities of government lawyers may include authority
concerning legal matters that ordinarily reposes in the client in private client-
lawyer relationships. For example, a lawyer for a government agency may have
authority on behalf of the government to decide upon settlement or whether to
appeal from an adverse judgment. Such authority in various respects is generally
vested in the attorney general and prosecutorsthe state’s attorney in state
government, and their federal counterparts, and the same may be true of other
government law officers. Also, lawyers under the supervision of these officers may
be authorized to represent several government agencies in intragovernmental legal
controversies in circumstances where a private lawyer could not represent multiple

prlvate cllents lheHLs&may—hav&au#mmy—t&FepFesethe—pubh&mterest—m
d —These

Rrules do not abrogate any such authorlty

[19] Failure to comply with an obligation or prohibition imposed by a Rrule is a
basis for invoking the disciplinary process. The Rrules presuppose that disciplinary
assessment of a lawyer’s conduct will be made on the basis of the facts and
circumstances as they existed at_the time of the conduct in question and in
recognition of the fact that a lawyer often has to act upon uncertain or incomplete
evidence of the situation. Moreover, the Rrules presuppose that whether ernet
discipline should be imposed for a violation, and the severity of a sanction, depend
on all the circumstances, such as the willfulness and seriousness of the violation,
extenuating factors and whether there have been previous violations.

[20] Violation of a Rrule should not itself give rise to a cause of action against a
lawyer nor should it create any presumption in such a case that a legal duty has

been breached. In addition, violation of a rule does not necessarily warrant any

other nondisciplinary remedy, such as disqualification of a lawyer in pending
litigation. The Rrules are designed to provide guidance to lawyers and to provide a

structure for regulating conduct through disciplinary agencies. They are not




designed to be a basis for civil liability. Furthermore, the purpose of the Rrules can
be subverted when they are invoked by opposing parties as procedural weapons.
The fact that a Rrule is a just basis for a lawyer’s self-assessment, or for
sanctioning a lawyer under the administration of a disciplinary authority, does not
imply that an antagonist in a collateral proceeding or transaction has standing to
seek enforcement of the Rrule AeeeFel+nglyNevertheless ne%h+ng—+nbecause the
Rrules ydo _establish

standards of conduct for conduct for Iawyerseﬂ a IaV\:/\Ler ) V|0Iat|0n of a rule ma¥ be evidence
of breach of the extradisciphinary-consequences-of-violating-such-a-duty-applicable

standard of conduct.

[21] The €comment accompanying each rule explains and illustrates the meaning
and purpose of the Rrule. The Preamble and this note on Scope provide general
orientation. The Scomments are intended as guides to interpretation, but the text of
each rule is authoritative.



RULE 1.0: TERMINOLOGY

(a) “Belief” or “Believesbelieves” denotes that the person involved actually
supposed the fact in question to be true. A person’s belief may be inferred from
circumstances.

b) “Confirmed in writing,” when used in reference to the informed consent of a

person, denotes informed consent that is given in writing by the person or a writing
that a lawyer promptly transmits to the person confirming an oral informed
consent. See paragraph (f) for the definition of “informed consent.” If it is not
feasible to obtain or transmit the writing at the time the person gives informed

consent, then the lawyer must obtain or transmit it within a reasonable time
thereafter.

£(c) “Consult” or “Gconsultation” denotes communication of information
reasonably sufficient to permit the client to appreciate the significance of the
matter in question.

(d) “Firm” or “kaw—Firmlaw firm” denotes a lawyer or lawyers in a private

firmlaw partnership, professional corporation, sole proprietorship, or other

association authorized to practice law; or lawyers employed in_a legal services
organization or the legal department of a corporation or other organization-and

lawyrers-employed-inalegal-services-organization.-See-CommentRule-1-10-

(e) “Fraud” or “Fraudulentfraudulent” denotes conduct haviqgthat is fraudulent

under the substantive or procedural law of the applicable jurisdiction and has a
purpose to deceive-and-not-merely-neghligent misrepresentation-or-fature to-apprise
another-of relevantinformation.

f) “Informed consent” denotes the agreement by a person to a proposed course of

conduct after the lawyer has communicated adequate information and explanation

about the material risks of and reasonably available alternatives to the proposed
course of conduct.

(g) “Knowingly,” “Knewnknown,” or “Knewsknows” denotes actual knowledge
of the fact in question. A person’s knowledge may be inferred from circumstances.

(h) “Partner” denotes a member of a partnership-and, a shareholder in a law firm
organized as a professional corporation, or a member of an association authorized

to practice law.

(i) “Reasonable” or “Reasenrablyreasonably” when used in relation to conduct by a
lawyer denotes the conduct of a reasonably prudent and competent lawyer.



(1)_“Reasonable belief” or “Reasenablyreasonably believes” when used in
reference to a lawyer denotes that the lawyer believes the matter in question and
that the circumstances are such that the belief is reasonable.

(k) “Reasonably should know” when used in reference to a lawyer denotes that a
lawyer of reasonable prudence and competence would ascertain the matter in
question.

1) “Screened” denotes the isolation of a lawyer from any participation in a matter

through the timely imposition of procedures within a firm that are reasonably
adequate under the circumstances to protect information that the isolated lawyer is
obligated to protect under these rules or other law.

(m) “Substantial” when used in reference to degree or extent denotes a material
matter of clear and weighty importance.

(n) “Tribunal” denotes a court, an arbitrator in a binding arbitration proceeding, or
a legislative body, administrative agency, or other body acting in an adjudicative
capacity. A legislative body, administrative agency, or other body acts in an
adjudicative capacity when a neutral official, after the presentation of evidence or
legal argument by a party or parties, will render a binding legal judgment directly
affecting a party’s interests in a particular matter.

(0) “Writing” or “written” denotes a tangible or electronic record of a

communication or_representation, including handwriting, typewriting, printing,
photostating, photography, audio or videorecording, and e-mail. A “signed”
writing includes an electronic sound, symbol or process attached to or logically
associated with a writing and executed or adopted by a person with the intent to
sign the writing.

irmed in Writi

[1] If it is not feasible to obtain or transmit a written confirmation at the time the
client gives informed consent, then the lawyer must obtain or transmit it within a

reasonable time thereafter. If a lawyer has obtained a client’s informed consent,
the lawyer may act in reliance on that consent so long as it is confirmed in writing

within a reasonable time thereafter.

Eirm

[2] Whether two or more lawyers constitute a firm within paragraph (d) can
depend on the specific facts. For example, two practitioners who share office
space and occasionally consult or assist each other ordinarily would not be
regarded as constituting a firm. However, if they present themselves to the public
in a way that suggests that they are a firm or conduct themselves as a firm, they



should be regarded as a firm for purposes of the rules. The terms of any formal
agreement between associated lawyers are relevant in determining whether they
are a firm, as is the fact that they have mutual access to information concerning
the clients they serve. Furthermore, it is relevant in doubtful cases to consider the
underlying purpose of the rule that is involved. A group of lawyers could be
regarded as a firm for purposes of the rule that the same lawyer should not
represent opposing parties in litigation, while it might not be so regarded for

purposes of the rule that information acquired by one lawyer is attributed to
another.

[3] With respect to the law department of an organization there is ordinarily no
guestion that the members of the department constitute a firm within the meaning
of the Rules of Professional Conduct. There can be uncertainty, however, as to
the identity of the client. For example, it may not be clear whether the law
department of a corporation represents a subsidiary or an affiliated corporation, as
well as the corporation by which the members of the department are directly

employed. A similar guestion can arise concerning an unincorporated association
and its local affiliates.

[4] Similar questions can also arise with respect to lawyers in legal aid and legal
services organizations. Depending upon the structure of the organization, the
entire organization or different components of it may constitute a firm or firms

for purposes of these rules.
Eraud

[5] When used in these rules, the terms “fraud” or “fraudulent” refer to conduct
that is characterized as such under the substantive or procedural law of the
applicable jurisdiction and has a purpose to deceive. This does not include merely
negligent misrepresentation or negligent failure to apprise another of relevant
information. For purposes of these rules, it is not necessary that anyone has

suffered damages or relied on the misrepresentation or failure to inform.
Informed Consent

[6] Many of the Rules of Professional Conduct require the lawyer to obtain the
informed consent of a client or other person (e.g., a former client or, under certain
circumstances, a prospective client) before accepting or continuing representation
or pursuing a course of conduct. See, e.g., Rules 1.2(c), 1.6(b) and 1.7(b). The
communication necessary to obtain such consent will vary according to the rule
involved and the circumstances giving rise to the need to obtain informed
consent. The lawyer must make reasonable efforts to ensure that the client or
other person possesses information reasonably adequate to make an informed
decision. Ordinarily, this will require communication that includes a disclosure of
the facts and circumstances giving rise to the situation, any explanation
reasonably necessary to inform the client or other person of the material
advantages and disadvantages of the proposed course of conduct and a discussion
of the client’s or other person’s options and alternatives. In some circumstances it
may be appropriate for a lawyer to advise a client or other person to seek the
advice of other counsel. A lawyer need not inform a client or other person of facts
or_implications already known to the client or other person; nevertheless, a
lawyer who does not personally inform the client or other person assumes the risk
that the client or other person is inadequately informed and the consent is invalid.

In determining whether the information and explanation provided are reasonably
adequate, relevant factors include whether the client or other person is

experienced in legal matters generally and in_making decisions of the type

10



involved, and whether the client or other person is independently represented by
other counsel in giving the consent. Normally, such persons need less information
and explanation than others, and generally a client or other person who is
independently represented by other counsel in giving the consent should be
assumed to have given informed consent.

7] Obtaining informed consent will usually require an affirmative response b

the client or other person. In general, a lawyer may not assume consent from a
client’s or other person’s silence. Consent may be inferred, however, from the
conduct of a client or other person who has reasonably adequate information
about the matter. A number of rules require that a person’s consent be confirmed
in_writing. See Rules 1.7(b) and 1.9(a). For a definition of “writing” and
“confirmed in writing,” see paragraphs (0) and (b). Other rules require that a

client’s consent be obtained in a writing signed by the client. See, e.g., Rules
1.8(a) and (g). For a definition of “signed,” see paragraph (o).

Screened

[8] This definition applies to situations where screening of a personally

disqualified lawyer is permitted to remove imputation of a conflict of interest
under Rule 1.10, 1.11, 1.12 or 1.18.

[9] The purpose of screening is to assure the affected parties that confidential
information known by the personally disgualified lawyer remains protected. The
personally disqualified lawyer should acknowledge the obligation not to
communicate with any of the other lawyers in the firm with respect to the matter.
Similarly, other lawyers in the firm who are working on the matter should be
informed that the screening is in place and that they may not communicate with
the personally disqualified lawyer with respect to the matter. Additional
screening measures that are appropriate for the particular matter will depend on
the circumstances. To implement, reinforce and remind all affected lawyers of the
presence of the screening, it may be appropriate for the firm to undertake such
procedures as a_ written undertaking by the screened lawyer to avoid any
communication with other firm personnel and any contact with any firm files or
other materials relating to the matter, written notice and instructions to all other
firm personnel forbidding any communication with the screened lawyer relating
to the matter, denial of access by the screened lawyer to firm files or other
materials relating to the matter, and periodic reminders of the screen to the
screened lawyer and all other firm personnel.

[10] In order to be effective, screening measures must be implemented as soon as
practical after a lawyer or law firm knows or reasonably should know that there is
a need for screening.

11



CLIENT LAWYER RELATIONSHIP
RULE 1.1: COMPETENCE

A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness, and preparation
reasonably necessary for the representation.

Comment
Legal Knowledge and Skill

[1] In determining whether a lawyer employs the requisite knowledge and skill in
a particular matter, relevant factors include the relative complexity and
specialized nature of the matter, the lawyer’s general experience, the lawyer’s
training and expertiseexperience in the field in question, the preparation and
study the lawyer is able to give the matter, and whether it is feasible to refer the
matter to, or associate or consult with, a lawyer of established competence in the
field in question. In many instances, the required proficiency is that of a general
practitioner. Expertise in a particular field of law may be required in some
circumstances.

[2]_A lawyer need not necessarily have special training or prior experience to
handle legal problems of a type with which the lawyer is unfamiliar. A newly
admitted lawyer can be as competent as a practitioner with long experience.
Some important legal skills, such as the analysis of precedent, the evaluation of
evidence and legal drafting, are required in all legal problems. Perhaps the most
fundamental legal skill consists of determining what kind of legal problems a
situation may involve, a skill that necessarily transcends any particular
specialized knowledge. A lawyer can provide adequate representation in a wholly
novel field through necessary study. Competent representation can also be
provided through the association of a lawyer of established competence in the
field in question.

[3].In an emergency, a lawyer may give advice or assistance in a matter in which
the lawyer does not have the skill ordinarily required where referral to or
consultation or association with another lawyer would be impractical. Even in an
emergency, however, assistance should be limited to that reasonably necessary in
the circumstances, for ill-considered action under emergency conditions can
jeopardize the client’s interest.

[4] A lawyer may accept representation where the requisite level of competence
can be achieved by reasonable preparation. This applies as well to a lawyer who
is appointed as counsel for an unrepresented person. See also Rule 6.2.

Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into and analysis
of the factual and legal elements of the problem, and use of methods and
procedures meeting the standards of competent practitioners. It also includes
adequate preparation. The required attention and preparation are determined in
part by what is at stake; major litigation and complex transactions ordinarily

12



require more elaborateextensive treatment than matters of lesser complexity and
consequence._An agreement between the lawyer and the client regarding the
scope of the representation may limit the matters for which the lawyer is
responsible. See Rule 1.2(c).

Maintaining Competence

[6] To maintain the requisite knowledge and skill, a lawyer should keep abreast

of changes in the law and its practice, engage in continuing study and education-
H-a-system-of peerreview-has-been-established; and comply with all continuing
legal education requirements to which the lawyer sheuld-considermaking-use-of
itin-appropriate-cireumstaneesis subject.

RULE 1.2: SCOPE OF REPRESENTATION_AND ALLOCATION OF
AUTHORITY BETWEEN CLIENT AND LAWYER

(a) ASubject to paragraphs (c) and (d), a lawyer shall abide by a client’s decisions
concerning the objectives of representation_and, subject-to-paragraphs—{b).{c)-and
{d)—andas required by Rule 1.4, shall consult with the client as to the means by
which they are to be pursued. A lawyer may take such action on behalf of the

client as is impliedly authorized to carry out the representation. A lawyer shall
abide by a client’s decision whether to acecept-an—offer—ofsettlementofsettle a

matter. In a criminal case, the lawyer shall abide by the client’s decision, after
consultation with the lawyer, as to a plea to be entered, whether to waive a jury
trial and whether the client will testify.

(b) A lawyer’s representation of a client, including representation by appointment,

does not constitute an endorsement of the client’s political, economic, social, or
moral views or activities.

(c) A lawyer may limit the ebjectivesscope of the representation if the limitation is
reasonable under the circumstances and the client eensents-after-consultationgives

informed consent.

(ed) A lawyer shall not counsel a client to engage, or assist a client, in conduct that
the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal
consequences of any proposed course of conduct with a client and may counsel or
assist a client to make a good faith effort to determine the validity, scope, meaning,
or appllcatlon of the law.

13



Comment
: ‘ . I . E hority | i !

Both-—lawyerand—client-have—autherity—and-respensibility—in[1] Paragraph (a)
confers _upon the objectives—and—means—of representation—TFhe—client hasthe

ultimate authority to determine the purposes to be served by legal representation,
within the limits imposed by law and the lawyer’s professional obligations.
Within—these—limitsThe decisions specified in paragraph (a), a—ehentsuch as
whether to settle a civil matter, must also has—a-rightbe made by the client. See
Rule 1.4(a)(1) for the lawyer’s duty to_communicate with the client about such
decisions. With respect to the means by which the client’s objectives are to be
pursued, the lawyer shall consult with the fawyerabeut-client as required by Rule
1.4(a)(2) and may take such action as is impliedly authorized to carry out the

representation.

[2] On occasion, however, a lawyer and a client may disagree about the means to
be used m—puwng%hese 0 accomgllsh the client’s objectlves At—the—sametlme

ehentmay—mnshthat—theCllents normall;g defer to the sgeual knowledge and skill
of their thelr of their lawyer de—se—A—eIear—dﬁtmetlen—between—ebjeetwes—and—means

paﬁakes—ef—a—jemt—unde#takmg—lﬂ—qeesnens—ef—W|th respect to the means to be

used to accomplish their objectives, the—tawsrershould—assume—respensibility
forparticularly with respect to technical-and, legal, and tactical issuesmatters.

Conversely, butlawyers shouldusually defer to the client regarding such questions
as the expense to be incurred and concern for third persons who might be
adversely affected. LawBecause definingof the varied nature of the matters about about
which a_ Iawyer—s—seepe and client might dlsagree and because the actions i
guestion may implicate the interests of authenty—m—httgatten—vaﬂes—ameng
jurisdictions:a tribunal or other persons, this rule does not prescribe how such
disagreements are to be resolved. Other law, however, may be applicable and
should be consulted by the lawyer. The lawyer should also consult with the client
and seek a mutually acceptable resolution of the disagreement. If such efforts are
unavailing and the lawyer has a fundamental disagreement with the client, the
lawyer may withdraw from the representation. See Rule 1.16(b)(4). Conversel
the client may resolve the disagreement by discharging the lawyer. See Rule
1.16(a)(3).

[3] At the outset of a representation, the client may authorize the lawyer to take
specific_action on the client’s behalf without further consultation. Absent a
material change in circumstances and subject to Rule 1.4, a lawyer may rely on
such an advance authorization. The client may, however, revoke such authority at
any time.

[4] In a case in which the client appears to be suffering mental-disabitityfrom
diminished capacity, the lawyer’s duty to abide by the client’s deeisiendecisions
is to be guided by reference to Rule 1.14.

Independence Fremfrom Client’s Views or AttitudesActivities

[5] Legal representation should not be denied to people who are unable to afford
legal services, or whose cause is controversial or the subject of popular
disapproval. Alawyers—representation—ofBy the same token, representing a
client—including—representation—by—appeintment; does not constitute an
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endorsementapproval of the client’s-pelitical—econemicsocial-or-meral views or

activities.

imited_in_Obiceti E
Representation

[6] The objectives or scope of services to be provided by a lawyer may be limited
by agreement with the client or by the terms under which the lawyer’s services

are made available to the cllent Fepexample,—arretamer—may—beiepa—speemeauy

suQeeHe#wtaﬂen&er%he—type&eﬁeases—th&ageney—handles—When a Iawyer
has been retained by an insurer to represent an insured, the-representation-may-be
{imited—to—matters by —an—insurer—to—represent—an—insuredfor _example, the
representation may be limited to matters related to the insurance coverage. lhe A
limited representation may be appropriate because the client has limited
objectives for the representation. In addition, the terms upon which representation
is undertaken may exclude specific means that might otherwise be used to
accomplish the client’s objectives—er—means. Such limitations may exclude

objectivesactions that the client thinks are too costly or-means that the lawyer
regards as repugnant or imprudent.

[7] Although this rule affords the lawyer and client substantial latitude to limit the
representation, the limitation must be reasonable under the circumstances. If, for
example, a client’s objective is limited to securing general information about the
law the client needs in order to handle a common and typically uncomplicated
legal problem, the lawyer and client may agree that the lawyer’s services will be
limited to a brief telephone consultation. Such a limitation, however, would not
be reasonable if the time allotted was not sufficient to yield advice upon which
the client could rely. Although an agreement for a limited representation does not
exempt a lawyer from the duty to provide competent representation, the limitation
is a factor to be considered when determining the legal knowledge, skill,

thoroughness, and preparation reasonably necessary for the representation. See
Rule 1.1,

An—agreement[8] AIll agreements concerning the—seope—ofa lawyer’s

representation_of a client must accord with the Rules of Professional Conduct and

other law. FhusSee, the-client-may-not-be-asked-to-agree-to—representation-so
hmrted—m—seepe—as—te—welate—Rque g! Rule 11 er—te—surrender—the—nght—te

mtght—wrsht&eentmaelSandSG

Criminal, Fraudulent and Prohibited Transactions

Alawrer-is-required-to-give[9] Paragraph (d) prohibits a lawyer from knowingly

counseling or assisting a client to commit a crime or fraud. This prohibition,

however, does not preclude the lawyer from giving an honest opinion about the
actual consequences that appear likely to result from a client’s conduct. FheNor
does the fact that a client uses advice in a course of action that is criminal or
fraudulent does—not—of itself; make a Iawyer a party to the course of action-

eendeet There is a crrtrcal drstrnctron betvveen presentrng an analysrs of Iegal
aspects of questionable conduct and recommending the means by which a crime
or fraud might be committed with impunity.

[10] When the client’s course of action has already begun and is continuing, the
lawyer’s responsibility is especially delicate. The lawyer is net-permitted—to
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the—lawer—ls-requwed to av0|d #uﬁhenﬂg sswtmg the pu#pese I for example

by drafting or delivering documents that the lawyer knows are fraudulent or by
suggesting how itthe wrongdoing might be concealed. A lawyer may not continue

assisting a client in conduct that the lawyer originally suppesessupposed iswas
legally proper but then discovers is criminal or fraudulent. WithdrawalThe lawyer
must, therefore, withdraw from the representation_of the client in the matter. See

Rule 1.16(a). In some cases, therefore;withdrawal alone might be insufficient. |
may be reguirednecessary for the lawyer to give notice of the fact of Wlthdrawal

and to disaffirm any opinion, document, affirmation, or the like. See Rule 4.1.

[11] Where the client is a fiduciary, the lawyer may be charged with special
obligations in dealings with a beneficiary.

[12] Paragraph (ed) applies regardless of whether ernot-the defrauded party is a
party to the transaction. Hence, a lawyer shouldmust not participate in a sham
transaction,—for—example—a—transaction to effectuate criminal or fraudulent
escapeavoidance of tax liability. Paragraph (ed) does not preclude undertaking a
criminal defense incident to a general retainer for legal services to a lawful
enterprise. The last clause of paragraph (ed) recognizes that determining the
validity or interpretation of a statute or regulation may require a course of action
involving disobedience of the statute or regulation or of the interpretation placed
upon it by governmental authorities.

13] If a lawyer comes to know or reasonably should know that a client expects

assistance not permitted by the Rules of Professional Conduct or other law or if
the lawyer intends to act contrary to the client’s instructions, the lawyer must
consult with the client regarding the limitations on the lawyer’s conduct. See
Rule 1.4(a)(5).

RULE 1.3: DILIGENCE

A lawyer shall act with reasonable diligence and promptness in representing a
client.

Comment

[1] A lawyer should pursue a matter on behalf of a client despite opposition,
obstruction, or personal inconvenience to the lawyer, and may-take whatever
lawful and ethical measures are required to vindicate a client’s cause or endeavor.
A lawyer shetldmust also act with commitment and dedication to the interests of
the client and with zeal in advocacy upon the client’s behalf. However,aA lawyer
is not bound, however, to press for every advantage that might be realized for a
client. AFor example, a lawyer hasmay have authority to exercise professional
discretion in determining the means by which a matter should be pursued. See
Rule 1.2. The lawyer’s duty to act with reasonable diligence does not require the
use of offensive tactics or preclude the treating of all persons involved in the legal
process with courtesy and respect.

[2] A lawyer’s werkload-sheuldwork load must be controlled so that each matter
can be handled adeguatelycompetently.
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[3]_Perhaps no professional shortcoming is more widely resented than
procrastination. A client’s interests often can be adversely affected by the passage
of time or the change of conditions; in extreme instances, as when a lawyer
overlooks a statute of limitations, the client’s legal position may be destroyed.
Even when the client’s interests are not affected in substance, however,
unreasonable delay can cause a client needless anxiety and undermine confidence
in the lawyer’s trustworthiness._A lawyer’s duty to act with reasonable

promptness, however, does not preclude the lawyer from agreeing to a reasonable
request for a postponement that will not prejudice the lawyer’s client.

[4] Unless the relationship is terminated as provided in Rule 1.16, a lawyer
should carry through to conclusion all matters undertaken for a client. If a
lawyer’s employment is limited to a specific matter, the relationship terminates
when the matter has been resolved. If a lawyer has served a client over a
substantial period in a variety of matters, the client sometimes may assume that
the lawyer will continue to serve on a continuing basis unless the lawyer gives
notice of withdrawal. Doubt about whether a client-lawyer relationship still exists
should be clarified by the lawyer, preferably in writing, so that the client will not
mistakenly suppose the lawyer is looking after the client’s affairs when the
lawyer has ceased to do so. For example, if a lawyer has handled a judicial or
administrative proceeding that produced a result adverse to the client but-hasand
the lawyer and the client have not been-specificathy-instructed-concerningpursuit
of-anagreed that the lawyer will handle the matter on appeal, the lawyer should
advisemust consult with the client efabout the possibility of appeal before
relinquishing responsibility for the matter._See Rule 1.4(a)(2). Whether the
lawyer is obligated to prosecute the appeal for the client depends on the scope of
the representation the lawyer has agreed to provide to the client. See Rule 1.2.

[5] To prevent neglect of client matters in the event of a sole practitioner’s death
or disability, the duty of diligence may require that each sole practitioner prepare

a plan, in conformity with applicable rules, that designates another competent
lawyer to review client files, notify each client of the lawyer’s death or disability,

and determine whether there is a need for immediate protective action. Cf. Rule
28 of the American Bar Association Model Rules for Lawyer Disciplinary
Enforcement (providing for court appointment of a lawyer to inventory files and
take other protective action in absence of a plan providing for another lawyer to
protect the interests of the clients of a deceased or disabled lawyer).

RULE 1.4: COMMUNICATION

(@) A lawyer shall

1) promptl

rules;

2) reasonabl

objectives are to be accomplished;
(3) keep athe client reasonably informed about the status of athe matter; and

inform the client of any decision or circumstance with respect to

which the client’s informed consent, as defined in Rule 1.0(f), is required by these

consult with the client about the means by which the client’s

(4) promptly comply with reasonable requests for information-; and

5) consult with the client about any relevant limitation on the lawyer’s conduct

when the lawyer knows that the client expects assistance not permitted by the
Rules of Professional Conduct or other law.
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(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the
client to make informed decisions regarding the representation.

Comment

[1] Reasonable communication between the lawyer and the client is necessary for
the client effectively to participate in the representation.

[2] If these rules require that a particular decision about the representation be

made by the client, paragraph (a)(1) requires that the lawyer promptly consult
with faetsrelevantand secure the client’s consent prior to the-matter—inform-the
taking action unless prior discussions with the client ef-communications—from
another-party-and-take-other-reasonable-steps-that-permit-the-have resolved what
action the client wants the lawyer to-make-a-decision—regarding—a-serious—offer

from-another—party take. AFor example, a lawyer who receives from opposing
counsel an offer of settlement in a civil controversy or a proffered plea bargain in

a criminal case sheuldmust promptly inform the client of its substance unless
pnepdrrseusaens—m%mhe client haveleft-it-clearhas previously indicated that the
proposal will be_acceptable or unacceptable_or has authorized the lawyer to
accept or to reject the offer. See Rule 1.2(a).—Even—when—a—client—delegates
authority-to-the-lawyer-the

[3] Paragraph (a)(2) requires the lawyer to reasonably consult with the client
about the means to be used to accomplish the client-should-bekept-advised’s
objectives. In some situations—depending on both the importance of the action
under consideration and the feasibility of consulting with the client—this duty

will require consultation prior to taking action. In other circumstances, such as

during a trial when an immediate decision must be made, the exigency of the
situation may require the lawyer to act without prior consultation. In such cases

the lawyer must nonetheless act reasonably to inform the client of actions the
lawyer has taken on the client’s behalf. Additionall aragraph (a)(3) requires

that the lawyer keep the client reasonably informed about the status of the
matter-, such as significant developments affecting the timing or the substance of
the representation.

4] A lawyer’s regular communication with clients will minimize the occasions
on which a client will need to request information concerning the representation.
When a client makes a reasonable request for information, however, paragraph
(a)(4) requires prompt compliance with the request, or if a prompt response is not
feasible, that the lawyer, or a member of the lawyer’s staff, acknowledge receipt
of the request and advise the client when a response may be expected. Client
telephone calls should be promptly returned or acknowledged.

Explaining Matters

[5] The client should have sufficient information to participate intelligently in
decisions concerning the objectives of the representation and the means by which
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they are to be pursued, to the extent the client is willing and able to do so.
Adequacy of communication depends in part on the kind of advice or assistance

that is involved. For example, in-negetiations-wherewhen there is time to explain
a proposal_made in a negotiation, the lawyer should review all important
provisions with the client before proceeding to an agreement. In litigation a
lawyer should explain the general strategy and prospects of success and
ordinarily should consult the client on tactics that might or are likely to result in
significant expense or to injure or coerce others. On the other hand, a lawyer
ordinarily eannetwill not be expected to describe trial or negotiation strategy in
detail. The guiding principle is that the lawyer should fulfill reasonable client
expectations for information consistent with the duty to act in the client’s best
interests, and the client’s overall requirements as to the character of
representation. In certain circumstances, such as when a lawyer asks a client to
consent to a representation affected by a conflict of interest, the client must give
informed consent, as defined in Rule 1.0(f).

[6] Ordinarily, the information to be provided is that appropriate for a client who
is a comprehending and responsible adult. However, fully informing the client
according to this standard may be impracticable, for example, where the client is
a child or suffers from mentaldiminished disabilitycapacity. See Rule 1.14. When
the client is an organization or group, it is often impossible or inappropriate to
inform every one of its members about its legal affairs; ordinarily, the lawyer
should address communications to the appropriate officials of the organization.
See Rule 1.13. Where many routine matters are involved, a system of limited or

occasional reporting may be arranged with the client.-Practical-exigeney-may-alse
require-atawyerto-act forachientwithout prier-consultation-

Withholding Information

[7] In some circumstances, a lawyer may be justified in delaying transmission of
information when the client would be likely to react imprudently to an immediate
communication. Thus, a lawyer might withhold a psychiatric diagnosis of a client
when the examining psychiatrist indicates that disclosure would harm the client.
A lawyer may not withhold information to serve the lawyer’s own interest or

convenience_or the interests or convenience of another person. Rules or court
orders governing litigation may provide that information supplied to a lawyer
may not be disclosed to the client. Rule 3.4(c) directs compliance with such rules
or orders.

RULE 1.5: FEES

(@) A lawyer’sfee shall bereasenablenot make an agreement for, charge, or collect

an _unreasonable fee or an unreasonable amount for expenses. The factors to be
considered in determining the reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the questions
involved, and the skill requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular
employment will preclude other employment by the lawyer;

(3) the fee customarily charged in the locality for similar legal services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circumstances;

(6) the nature and length of the professional relationship with the client;
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(7) the experience, reputation, and ability of the lawyer or lawyers performing the
services; and
(8) whether the fee is fixed or contingent.

(b) When-thelawyerhas—hotregularly—represented-the—chent;The scope of the

representation and the basis or rate of the fee and expenses for which the client will
be responsible shall be communicated to the client, preferably in writing, before or

within a reasonable time after commencing the representation, except when the

lawyer will charge a regularly represented client on the same basis or rate. Any
changes in the basis or rate of the fee or expenses shall also be communicated to
the client. All agreements for the advance payment of nonrefundable fees to secure
a lawyer’s availability for a specific period of time or a specific service shall be
reasonable in amount and clearly communicated in a writing signed by the client.

(c) A fee may be contingent on the outcome of the matter for which the service is
rendered, except in a matter in which a contingent fee is prohibited by paragraph
(d) or other law. A contingent fee agreement shall be in a writing_signed by the
client and shall state the method by which the fee is to be determined, including
the percentage or percentages that shall accrue to the lawyer in the event of
settlement, trial or appeals;; litigation and other expenses to be deducted from the
recovery;; and whether such expenses are to be deducted before or after the
contingent fee is calculated. The agreement must clearly notify the client of an
expenses for which the client will be liable whether or not the client is the
prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall
provide the client with a written statement stating the outcome of the matter and, if
there is a recovery, showing the remittance to the client and the method of its
determination.

(d) A lawyer shall not enter into an arrangement for, charge, or collect:

(1) any fee in a domestic relations matter, the payment or amount of which is
contingent upon the securing of a divorce or upon the amount of alimony or
support, or property settlement in lieu thereof; or

(2) a contingent fee for representing a defendant in a criminal case.

(e) A division of a fee between lawyers who are not in the same firm may be made
only if:

(1) the division is in proportion to the services performed by each lawyer ori—by
written-agreement-with-the-chient; each lawyer assumes joint responsibility for the
representation;

(2) the client is-advised-efagrees to the arrangement, including the share that-each
lawyer iswill te-receive, and does-net-ebject-to-the participation-ofal-the-tawyers

velvedagreement is confirmed in writing; and
(3) the total fee is reasonable
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Comment

Reasonablen f Fee and Expen

[1] Paragraph (a) requires that a-fee-be~lawyers charge fees that are reasonable”
is-not-intended-to—restrict-attorneys—from_under the circumstances. The factors
specified in (1) through (8) are not exclusive. Nor will each factor be relevant in
each instance. Paragraph (a) also requires that expenses for which the client will
be charged must be reasonable. A lawyer may seek reimbursement for the cost of
services performed in-house, such as copying, or for other expenses incurred in-
house, such as telephone charges, either by charging less—than—nermal-fees—or
charging—no—fee—at-alka reasonable amount to which the client has agreed in
advance or by charging an amount that reasonably reflects the cost incurred by

the lawyer.

Basis or Rate of Fee

[2] When the lawyer has regularly represented a client, they ordinarily will have
evolved an understanding concerning the basis or rate of the fee and the expenses
for which the client will be responsible. In a new client-lawyer relationship,
however, an understanding as to the—feesheuldfees and expenses must be
promptly established. Generally, it is rot-necessarydesirable to recite-alifurnish
the factorsthat-undertie-the-basisclient with at least a simple memorandum or

copy of the lawyer’s customary fee arrangements that states the general nature of
the fee—but—onlythose—that-are—directhyinvolved—in—its—computation—H—is
sufficientfor-example;legal services to state-that-the-basicbe provided, the basis,
rate is-an-heurly-charge-or-a-fixedor total amount eran-estimated-ameunt-orof the
fee and whether and to identify—thefactors-that-may-be-taken-into-account-in
finally-fixingwhat extent the fee—\When-developments-occurduringclient will be
responsible for any costs, expenses or disbursements in the course of the
representatlon%%mmm—eamepesumate—&mﬁamm%maeeew%mmed

. A written statement concerning the
feeterms of the enqaqement reduces the possibility of mlsunderstandlng

[3] Contingent fees, like any other fees, are subject to the reasonableness standard
of paragraph (a) of this rule. In determining whether a particular contingent fee is
reasonable, or whether it is reasonable to charge any form of contingent fee, a
lawyer must consider the factors that are relevant under the circumstances.
Applicable law may impose limitations on contingent fees, such as a ceiling on
the percentage allowable, or may require a lawyer to offer clients an alternative
basis for the fee. Applicable law also may apply to situations other than a

contingent fee, for example, government regulations regarding fees in certain tax
matters.

Terms of Payment

[4] A lawyer may require advance payment of a fee, but is obliged to return any
unearned portion. See Rule 1.16(d). A lawyer may accept property in payment for
services, such as an ownership interest in an enterprise, providing this does not
involve acquisition of a proprietary interest in the cause of action or subject
matter of the litigation contrary to Rule 1.8 (ji). However, a fee paid in property

instead of money may be subject to special-serutinythe requirements of Rule
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1.8(a) because it-invelves—questions—concerning—beothsuch fees often have the
valueessential gualities of a business transaction with the services—and—the

fawyer’s-special-knowledge-of the-value-of the propertyclient.

[5] An agreement may not be made whose terms might induce the lawyer
improperly to curtail services for the client or perform them in a way contrary to
the client’s interest. For example, a lawyer should not enter into an agreement
whereby services are to be provided only up to a stated amount when it is
foreseeable that more extensive services probably will be required, unless the
situation is adequately explained to the client. Otherwise, the client might have to
bargain for further assistance in the midst of a proceeding or transaction.
However, it is proper to define the extent of services in light of the client’s ability
to pay. A lawyer should not exploit a fee arrangement based primarily on hourly

charges by using Wasteful procedures —Whemhereq&deabt—m#mhepereenmgen{

Prohibited Contingent Fees

6] Paragraph (d) prohibits a lawyer from charging a contingent fee in a domestic
relations matter when payment is contingent upon the securing of a divorce or
upon the amount of alimony or support or property settlement to be obtained.
This provision does not preclude a contract for a contingent fee for legal
representation in connection with the recovery of post-judgment balances due
under support, alimony, or other financial orders because such contracts do not
implicate the same policy concerns.

Division of Fee

[7] A division of fee is a single billing to a client covering the fee of two or more
lawyers who are not in the same firm. A division of fee facilitates association of
more than one lawyer in a matter in which neither alone could serve the client as
well, and most often is used when the fee is contingent and the division is
between a referring lawyer and a trial specialist. Paragraph (e) permits the
lawyers to divide a fee en-either on the basis of the proportion of services they

render or by-agreementbetween—theparticipating—tawyers—if all-assumeeach
lawyer assumes responsibility for the representation as a whole-and. In addition,

the client_must agree to the arrangement, including the share that each lawyer is
advisedto receive, and dees—not—objectthe agreement must be confirmed in
writing. Contingent fee agreements must be in a writing signed by the client and
must otherwise comply with paragraph (c) of this rule. Joint responsibility for the

representation entails financial and ethical responsibility for the ebligatiens

statedrepresentation as if the lawyers were associated in-Rule-5-1forpurposes-of
the a partnership. A lawyer should only refer a matter invelved-to a lawyer whom

the referring lawyer reasonably believes is competent to handle the matter. See
Rule 1.1.

[8] Paragraph (e) does not prohibit or regulate division of fees to be received in
the future for work done when lawyers were previously associated in a law firm.

Disputes Overover Fees

[9] If a procedure has been established for resolution of fee disputes, such as an
arbitration or mediation procedure established by the bar, the lawyer must comply
with the procedure when it is mandatory, and, even when it is voluntary, the
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lawyer should conscientiously consider submitting to it. The £law may prescribe
a procedure for determining a lawyer’s fee, for example, in representation of an
executor or administrator, a class or a person entitled to a reasonable fee as part
of the measure of damages. The lawyer entitled to such a fee and a lawyer
representing another party concerned with the fee should comply with the
prescribed procedure.

RULE 1.6: CONFIDENTIALITY OF INFORMATION

(a) Except when permitted under paragraph (b), a lawyer shall not knowingly:—)

reveal a-confidence-orsecret-ofaclient(2)-use-a-confidence-orsecret-of a-chientto
the—d&sadvamage nformatlon relating to the regresentatlo of thea chent—(%)—use—a

b) A lawyer may reveal information relating to the representation

of a client if:

1) the client gives informed consent;

2) the information is not protected by the attorney-client privilege under

applicable law, the client has not requested that the information be held inviolate,
and the lawyer reasonably believes the disclosure would not be embarrassing or
likely detrimental to the client;

3) the lawyer reasonably believes the disclosure is impliedly authorized in order

to carry out the representation;

4) the lawyer reasonably believes the disclosure is necessary to prevent the
commission of a fraud that is reasonably certain to result in substantial injury to
the financial interests or property of another and in furtherance of which the client
has used or is using the lawyer’s services or to prevent the commission of a crime;
(b)—A ) the Iawyer may—reveal{—l%—ee#uﬁdenee&e%eere&&w%h—th&eensem—ef—me

neeessaw—te—p%event—a—enmee@—eenﬁd%ees—and—seem%s easonabl¥ belleves th

disclosure is necessary to rectify the consequences of a client’s criminal or
fraudulent act in the furtherance of which the lawyer’s services were used;(5)
confidences-orsecrets
the lawyer reasonably believes the disclosure is necessary to prevent

reasonably certain death or substantial bodily harm;

7) the lawyer reasonably believes the disclosure is necessary to secure legal

advice about the lawyer’s compliance with these rules;
(8) the lawyer reasonabl¥ believes the disclosure is necessary to establish erceHect
, ’ a _claim or defense

on behalf of the Iaw;ger in an aeeusaﬂenef—w;eng#&l—eendeet—(@)—seere@sactual or
potential controversy between the lawyer and the client, to establish a defense in a
civil, criminal, or disciplinary proceeding against the lawyer based upon conduct in
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which the client was involved, or to respond in any proceeding to allegations by

the client concerning the lawyer’s representation of the client;
9) the lawyer reasonably believes the disclosure is necessary to comply with other

law or a court order; or

(10) the lawyer reasonably believes the disclosure is necessary to inform the Office

of Lawyers Professional Responsibility of knowledge of another lawyer’s violation
of the Rules of Professional Conduct that raises a substantial question as to that
lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects. See Rule
8.3.

Comment

General

Both-the-fiduciary-relationship-existing-betweentawyerand-[1] This rule governs
the disclosure by a lawyer of information relating to the representation of a client
and—the—proper—functioning—ofduring the—legal—system—require_ lawyer’s
representation of the fawarerto-preserveconfidences-and-secrets-of-one-whe-has
employed-or-sought-to-employ-the-lawyer—A-client-mustfeel-free. See Rule 1.18
for the lawyer’s duties with respect to information provided to discuss-whatever
the lawyer by a prospective client-wishes-with-, Rule 1.9(c)(2) for the lawyer-and
a—lawyer—must—he—equally—free—'s dut;g not to ebtain—information—beyond
whatreveal information relating to the lawyer’s prior representation of a former
client velameeps—A—laawer—shemd—be—f&Hy—mfemqed—M and Rules 1.8(b) and
1.9(c)(1) for the faets—of-lawyer’s duties with respect to the matteruse of such
information to the fawsrer-is-handhingdisadvantage of clients and former clients.

[2] A fundamental principle in erderfor-the client-to-ebtain-the-full-advantage-of
our-legal-system-—ltisfor the-lawarer-in-the-exercise-lawyer relationship is that, in
the absence of—independent—professionaljudgment—to—separate the client’s

informed consent, the lawyer must not reveal information relating to the
representation. See Rule 1.0(f) for the relevantdefinition of informed consent.
This contributes to the trust that is the hallmark of the client-lawyer relationship.
The client is thereby encouraged to seek legal assistance and to communicate
fully and impertantfrankly with the lawyer even as to embarrassing or legally
damaging subject matter. The lawyer needs this information to represent the
client effectively and, if necessary, to advise the client to refrain from the
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eenﬁdeneeswrongful conduct Almost W|th0ut excegtlon cllents come to lawyers
in_order to determine their rights and seerets—not—only—facilitates—the—full
development-of-facts-essential-to-properrepresentation-ef-what is, in the complex
of laws and regulations, deemed to be legal and correct. Based upon experience,
lawyers know that almost all clients follow the advice given, and the law is

upheld.

3] The principle of client-lawyer confidentiality is given effect by related bodies
of law: the attorney-client privilege, the work-product doctrine and the rule of
confidentiality established in professional ethics. The attorney-client privilege
and work-product doctrine apply in judicial and other proceedings in which a
lawyer may be called as a witness or otherwise required to produce evidence
concerning a client. The rule of client-lawyer confidentiality applies in situations
other than those where evidence is sought from the lawyer through compulsion of
law. The confidentiality rule, for example, applies not only to matters
communicated in confidence by the client but also encourages—people-—to-seek
early-legal-assistance—to all information relating to the representation, whatever
its source. A lawyer may not disclose such information except as authorized or
required by the Rules of Professional Conduct or other law. See also Scope.

[4] Paragraph (a) prohibits a lawyer from revealing information relating to the
representation of a client. This prohibition also applies to disclosures by a lawyer
that do not in themselves reveal protected information but could reasonably lead
to the discovery of such information by a third person. A lawyer’s use of a
hypothetical to discuss issues relating to the representation is permissible so long
as there is no reasonable likelihood that the listener will be able to ascertain the

identity of the client or the situation involved.

Authorized Disclosure

[5] Except to the extent that the client’s instructions or special circumstances
limit that authority, a lawyer is impliedly authorized to make disclosures about a
client when appropriate in carrying out the representation. In some situations, for
example, a lawyer may be impliedly authorized to admit a fact that cannot
properly be disputed or to make a disclosure that facilitates a satisfactory
conclusion to a matter. Lawyers in a firm may, in the course of the firm’s
practice, disclose to each other information relating to a client of the firm, unless
the client has instructed that particular information be confined to specified
lawyers.

Disclosure Adver lien

[6] Although the public interest is usually best served by a strict rule requiring
lawyers to preserve the confidentiality of information relating to the
representation of their clients, the confidentiality rule is subject to limited
exceptions. Paragraph (b)(6) recognizes the overriding value of life and physical
integrity and permits disclosure reasonably necessary to prevent reasonably
certain death or substantial bodily harm. Such harm is reasonably certain to occur
if it will be suffered imminently or if there is a present and substantial threat that
a person will suffer such harm at a later date if the lawyer fails to take action
necessary to eliminate the threat. Thus, a lawyer who knows that a client has

accidentally discharged toxic waste into a town’s water supply may reveal this
information to the authorities if there is a present and substantial risk that a

person who drinks the water will contract a life-threatening or debilitating disease
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and the lawyer’s disclosure is necessary to eliminate the threat or reduce the
number of victims.

[7]1 A lawyer’
onfldentlallt¥ obllgatlons do not preclude a Iawyer from revealings ecurlng
confidential legal advice about the lawyer’s personal responsibility to comply

with these rules. In most situations, disclosing information when—the—ehent
to

consents—after —consultation—when—necessary—
emploeyment;secure such advice will be impliedly authorized for the lawyer to
carry out the representation. Even when permitted—bythe disclosure is not

impliedly authorized, paragraph (b)(7) permits such disclosure because of the
importance of a lawyer’s compliance with the Rules of Professional Conduct-ex

[8] Where a legal claim or disciplinary charge alleges complicity of the lawyer
ﬁhds—eut—af-terln a cllent S conduct or other mlsconduct of the feet—that—the

Iawver |nvoIV|nq representatlon of the cllent the Iawyer ha&dtsereueh—t&reveal

information—neecessary—to—reetifymay respond to the eonseguences—efextent the
lawyer reasonably believes necessary to establish a defense. The same is true
with respect to a claim involving the conduct or representation of a former client.
Such a charge can arise in a civil, criminal, disciplinary or other proceeding and

can be based on a wrong allegedly committed by the lawyer against the client or
on a wrong alleged by a third person, for example, a person claiming to have
been defrauded by the lawyer and client’s—erime—or—fraud—A—lawyer—is—not
permitted-howeverto- acting together. The lawyer’s right to respond arises when
an assertion of such complicity has been made. Paragraph (b)(8) does not require
the lawyer to await the commencement of an action or proceeding that charges
such complicity, so that the defense may be established by responding directly to
a third party who has made such an assertion. The right to defend also applies, of
course, where a proceeding has been commenced.

9] A lawyer entitled to a fee is permitted by paragraph (b)(8) to prove the

services rendered in an action to collect it. This aspect of the rule expresses the
principle that the beneficiary of a fiduciary relationship may not exploit it to the
detriment of the fiduciary.

|10| Other law ma;g reguue that a Iamer dlsclose arlnformatlon about a cllent—s

partners-or-associates:

Htis-a-. Whether such a law supersedes Rule 1.6 is a question of law beyond the

scope of these rules. When disclosure of information relating to the representation
appears to be required bg other law, the Iamer must_discuss the matter of
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eonsent—a#e#eons&ltatron—a—lawyer—sho&ld—not—assoerate egmres dlsclosure!

aragraph (b)(9) permits the lawyer to make such disclosures as are necessary to
comply with the law.

[11] A lawyer may be ordered to reveal information relating to the representation
of a cllent by a court or bv another lawer—rn—handtuw—a—matter—nor—m—the

tribunal or governmental entity claiming authority Qursuant to other Iaw to
omgel the disclosure. Absent informed consent of the client to do otherwise, the
V\:/\éer should assert on behalf of the cllent all nonfrlvolous claims that tatwer—

ageney-and-warns-the-agency-a uthorlzed by other Iaw or that the—m#ormatlen

Fhe—_information sought is protected against disclosure by the attorney-client-
cllent pr|V|Iege &more4+m4ted—tlm—the4awye#&etkueakobhgatren—t&guard—the

ef—a—ehent—to—th&or other aggllcable Iaw In the event of an adverse ruling, the

lawyer must consult with the client about the possibility of appeal to the extent
required by Rule 1.4. Unless review is sought, however, paragraph (b)(9) permits

the lawyer to comply with the court’s order.

12] Paragraph (b) permits disclosure only to the extent the lawyer reasonabl

believes the disclosure is necessary to accomplish one of the purposes specified.
Where practicable, the lawyer should first seek to persuade the client to take
suitable action to obviate the need for disclosure. In any case, a disclosure
adverse to the client’s interest should be no greater than the lawyer reasonably
believes necessary to accomplish the purpose. If the disclosure will be made in
connection with a judicial proceeding, the disclosure should be made in a manner
that limits access to the information to the tribunal or other persons having a need
to know it and appropriate protective orders or other arrangements should be
sought by the lawyer to the fullest extent practicable.

[13] Paragraph (b) permits but does not require the disclosure of information

relating to a client’s representation to accomplish the purposes specified in
paragraphs (b)(1) through (b)(10). In exercising the discretion conferred by this
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rule, the lawyer may consider such factors as the nature of the lawyer’s
relationship with the client and with those who might be injured by the client, the
lawyer’s own involvement in the transaction and factors that may extenuate the
conduct in question. A lawyer’s decision not to disclose as permitted by
paragraph (b) does not violate this rule. Disclosure may be required, however, by
other rules. Some rules require disclosure only if such disclosure would be

ermitted by paragraph (b). See Rules 8.1 and 8.3. Rule 3.3, on the other hand
requires disclosure in some circumstances regardless of whether such disclosure
is permitted by this rule. See Rule 3.3(c).

Withdrawal

14] If the lawyer’s services will be used by the client in materially furtherin
course of criminal or fraudulent conduct, the lawyer must withdraw, as stated in
Rule 1.16(a)(1). After withdrawal the lawyer is required to refrain from making

disclosure of the client’s confidences, except as otherwise permitted in Rule 1.6.
Neither this rule nor Rule 1.8(b) nor Rule 1.16(d) prevents the lawyer from

giving notice of the fact of withdrawal, and the lawyer may also withdraw or
disaffirm any opinion, document, affirmation, or the like. Where the client is an
organization, the lawyer may be in doubt whether contemplated conduct will
actually be carried out by the organization. Where necessary to guide conduct in
connection with this rule, the lawyer may make inquiry within the organization as
indicated in Rule 1.13(b).

, | identiall

15] A lawyer must act competently to safequard information relating to the
representation of a client’s-disadvantage-and-atawyershould-not-use-except-with
the against inadvertent or unauthorized disclosure by the lawyer or other persons
who are participating in the representation of the client’s—consent—after—full

d'I-SGI'G-SH'Fe- or Who are sub|ect to the |aMer S sugervmon See Rules 1. 1, 5.1 and
5.3.

[16] When transmitting a communication that includes information relating to the
representation of a client, the lawyer must take reasonable precautions to prevent
the information from coming into the hands of unintended recipients. This duty,
however, does not require that the lawyer use special security measures if the

method of communication affords a reasonable expectation of privacy. Special
circumstances, however, may warrant special precautions. Factors to be

considered in determining the reasonableness of the lawyer’s expectation of
confidentiality include the sensitivity of the information and the extent to which
the privacy of the communication is protected by law or by a confidentiality
agreement. A client may require the lawyer to implement special security
measures not required by this rule or may give informed consent to the use of a
means of communication that would otherwise be prohibited by this rule.

Former Client
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confldentlallty Fulfe—apphedémee

UHder—subseeHen—l—(é(b)(@contmues after the cllent lawyer relationship has
terminated. See Rule 1.9(c)(2)—a—lawyer—now—has—thediscretion—to—reveal
“secrets;—but-—neot—clientconfidences—when—necessary—to—report—thetawser’s

preference—might-be-giventess—weightinformation to the disadvantage of the
former client.
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RULE 1.7: CONFLICT OF INTEREST: GENERALRULEE-CURRENT
CLIENTS

(a) AExcept as provided in paragraph (b), a lawyer shall not represent a client if

the representation involves a concurrent conflict of thatinterest. A concurrent
conflict of interest exists if:

(1) the regresentatlon of one cllent WI|| be d|rectly adverse to another cllent-

consultation-or
b)y-Atawyer-shal-notrepresent-a—chent-H(2) there is a significant risk that the
representation of that-ehent-mayone or more clients will be materially limited by

the lawyer’s responsibilities to another client, a former client or-te a third person,

or by a personal interest of the lawyer’s-own-taterests—unless:.
(b) Notwithstanding the existence of a concurrent conflict of interest under

aragraph (a), a lawver may represent a client if:

(1) the lawyer reasonably believes the-that the lawyer will be able to provide
competent and diligent representaﬂon—m“—net—be—aelecersely to each affected—

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client
against another client represented by the lawyer in the same litigation or other
proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

Comment
Loyalty to-a Client
: | Principl

Loyaky—is—an—essential—element[1] Loyalty and independent judgment are

essential elements in the lawyer’s relationship with—to a client. An
impermissibleConcurrent conflicts of interest can arise from the lawyer’s
responsibilities to another client, a former client or a third person or from the
lawyer’s own interests. For specific rules regarding certain concurrent conflicts of
interest, see Rule 1.8. For former client conflicts of interest, see Rule 1.9. For
conflicts of interest involving prospective clients, see Rule 1.18. For definitions
of “informed consent” and “confirmed in writing,” see Rule 1.0(f) and (b).

[2] Resolution of a conflict of interest problem under this rule requires the lawyer

to: 1) clearly identify the client or clients; 2) determine whether a conflict of
interest exists; 3) decide whether the representation may be undertaken despite
the existence of a conflict, i.e., whether the conflict is consentable; and 4) if so,
consult with the clients affected under paragraph (a) and obtain their_informed
consent, confirmed in writing. The clients affected under paragraph (a) include
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both of the clients referred to in paragraph (a)(1) and the one or more clients
whose representation might be materially limited under paragraph (a)(2).

[3] A conflict of interest may exist before representation is undertaken, in which

event the representation shewldmust be declined—H—sueh, unless the lawyer
obtains the informed consent of each client under the conditions of paragraph (b).

To determine whether a conflict arises-afterrepresentation-has-been-undertakenof

interest exists, thea lawyer should withdrawfrom-therepresentation—See-Rule
116 \Where-more-than-one-client-isadopt reasonable procedures, appropriate for

the size and type of firm and practice, to determine in both litigation and non-

litigation matters the QEI’SOHS and |ssue mvolved—and—the—lawer—\m%hd;&ws

FepFesent—an-yLef—the—elwnts—ls—detemm%d—by—Ruh—l—g- See also Comment to Rule
2:2{e)5.1. Ignorance caused by a failure to institute such procedures will not

excuse a Ia\/\:/\éer s violation of this rule. As to whether a client-lawyer relationship
exists or, having once been established, is continuing, see Comment to Rule 1.3

and Scope.

[4] If a conflict arises after representation has been undertaken, the lawyer
ordinarily must withdraw from the representation, unless the lawyer has obtained
the informed consent of the client under the conditions of paragraph (b). See Rule
1.16. Where more than one client is involved, whether the lawyer may continue
to represent any of the clients is determined both by the lawyer’s ability to
comply with duties owed to the former client and by the lawyer’s ability to
represent adequately the remaining client or clients, given the lawyer’s duties to
the former client. See Rule 1.9. See also Comments [5] and [29].

[5] Unforeseeable developments, such as changes in corporate and other
organizational affiliations or the addition or realignment of parties in litigation
might create conflicts in the midst of a representation, as when a company sued
by the lawyer on behalf of one client is bought by another client represented by
the lawyer in an unrelated matter. Depending on the circumstances, the lawyer
may have the option to withdraw from one of the representations in order to avoid
the conflict. The lawyer must seek court approval where necessary and take steps
to_minimize harm to the clients. See Rule 1.16. The lawyer must continue to
protect the confidences of the client from whose representation the lawyer has
withdrawn. See Rule 1.9(c).

lentifying Confli E . Directly Ad
As—a—general-proposition—loyalty[6] Loyalty to—a a current client prohibits

undertaking representation directly adverse to that client without thethat client’s
informed consent—Paragraph-(a)-expresses-that-generalrule. Thus, absent consent
a lawyer-erdinarily may not act as an advocate_in one matter against a person the
lawyer represents in some other matter, even -itiswhen the matters are wholly
unrelated. The client as to whom the representation is directly adverse is likely to
feel betrayed, and the resulting damage to the client-lawyer relationship is likely
to impair the lawyer’s ability to represent the client effectively. In addition, the
client on whose behalf the adverse representation is undertaken reasonably may
fear that the lawyer will pursue that client’s case less effectively out of deference

to the other client, i.e., that the representation may be materially limited by the
lawyer’s interest in retaining the current client. Similarly, a directly adverse

conflict may arise when a lawyer is required to cross-examine a client who
appears as a witness in a lawsuit involving another client, as when the testimony
will be damaging to the client who is represented in the lawsuit. On the other
hand, simultaneous representation in unrelated matters of clients whose interests
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are only generallyeconomically adverse, such as_representation of competing
economic enterprises_in_unrelated litigation, does not ordinarily constitute a
onfllct of mterest and thus may not reqmre consent of the respectlve cllents

[7] Directly adverse conflicts can also arise in transactional matters. For example,
if a lawyer is asked to represent the seller of a business in negotiations with a
buyer represented by the lawyer, not in the same transaction but in another,

unrelated matter, the lawyer could not undertake the representation without the
informed consent of each client.

o ! _ ial Limitat

Loyalty to—a—clientis—also—impaired—when[8] Even where there is no direct

adverseness, a conflict of interest exists if there is a significant risk that a lawyer
eannet’s ability to consider, recommend or carry out an appropriate course of

action for the client beeausewill be materially limited as a result of the lawyer’s
other responsibilities or interests. For example, a lawyer asked to represent
several individuals seeking to form a joint venture is likely to be materially
limited in the lawyer’s ability to recommend or advocate all possible positions
that each might take because of the lawyer’s duty of loyalty to the others. The
conflict in effect forecloses alternatives that would otherwise be available to the

client. Paragraph—(b)—addresses—such—situations—A—pessible—conflictThe mere

possibility of subsequent harm does not itself preclude-the-representationrequire
disclosure and consent. The critical questions are the likelihood that a

conflictdifference in interests will eventuate and, if it does, whether it will
materially interfere with the lawyer’s independent professional judgment in
considering alternatives or foreclose courses of action that reasonably should be
pursued on behalf of the client.—Censideration-should-be-givento—whether-the
chientwishes-to-accommodate-the-other-interestinveolved:
Consultation-and-Censent

L r'sk nsibiliti Former Clients an her Third Person

[9] In addition to conflicts with other current clients, a lawyer’s duties of loyalty
and independence may be materially limited by responsibilities to former clients
under Rule 1.9 or by the lawyer’s responsibilities to other persons, such as

fiduciary duties arising from a lawyer’s service as a trustee, executor or corporate
director.

Personal Interest Conflicts

10] The lawyer’s own interests should not be permitted to have an adverse effect
on_representation of a client. For example, if the probity of a lawyer’s own

conduct in a transaction is in serious question, it may be difficult or impossible
for the lawyer to give a client detached advice. Similarly, when a lawyer has
discussions concerning possible employment with an opponent of the lawyer’s
client, or with a law firm representing the opponent, such discussions could
materially limit the lawyer’s representation of the client. In addition, a lawyer
may not allow related business interests to affect representation, for example, by
referring clients to an enterprise in which the lawyer has an undisclosed financial
interest. See Rule 1.8 for specific rules pertaining to a number of personal interest

conflicts, including business transactions with clients. See also Rule 1.10
(personal interest conflicts under Rule 1.7 ordinarily are not imputed to other

lawyers in a law firm).
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11] When lawyers representing different clients in the same matter or in

substantially related matters are closely related by blood or marriage, there may
be a significant risk that client confidences will be revealed and that the lawyer’s
family relationship will interfere with both loyalty and independent professional
judgment. As a result, each client is entitled to know of the existence and
implications of the relationship between the lawyers before the lawyer agrees to
undertake the representation. Thus, a lawyer related to another lawyer, e.qg., as
parent, child, sibling or spouse, ordinarily may not represent a client in a matter
where that lawyer is representing another party, unless each client gives informed

consent. The disqualification arising from a close family relationship is personal
and ordinarily is not imputed to members of firms with whom the lawyers are

associated. See Rule 1.10.

12] A lawyer is prohibited from engaging in sexual relationships with a client

unless the sexual relationship predates the formation of the client-lawyer
relationship. See Rule 1.8(j).

Interest of Person Paying for a Lawyer’s Service

[13] A lawyer may be paid from a source other than the client, including a co-
client, if the client is informed of that fact and consents and the arrangement does
not compromise the lawyer’s duty of loyalty or independent judgment to the
client. See Rule 1.8(f). If acceptance of the payment from any other source
presents a significant risk that the lawyer’s representation of the client will be
materially limited by the lawyer’s own interest in accommodating the person
paying the lawyer’s fee or by the lawyer’s responsibilities to a payer who is also a
co-client, then the lawyer must comply with the requirements of paragraph (b
before accepting the representation, including determining whether the conflict is
consentable and, if so, that the client has adequate information about the material
risks of the representation.

Prohibi Representation

A-—client[14] Ordinarily, clients may consent to representation notwithstanding a
conflict. However, as indicated in paragraph (a}{t)-with-respect-to-representation
directly—adverse—to—a—client—and—paragraph—(b) (1) —with—respect—to—material
hmitations—on—representation—ofa—chent, when—adistnterastedlawyer—would
coneludesome conflicts are nonconsentable, meaning that-the-client-sheuld-not
agree-to-the-representation-underthecireumstances; the lawyer involved cannot
properly ask for such agreement or provide representation on the basis of the
client’s consent. When the lawyer is representing more than one client—is
involved, the question of eenfhictconsentability must be resolved as to each client.

Moreover-there-may-be

15] Consentability is typically determined by considering whether the interests

of the clients will be adequately protected if the clients are permitted to give their
informed consent to representation burdened by a conflict of interest. Thus, under

aragraph (b)(1), representation is prohibited if under the circumstances the
lawyer cannot reasonably conclude that the lawyer will be able to provide
competent and diligent representation. See Rule 1.1 (competence) and Rule 1.3
(diligence).

[16] Paragraph (b)(2) describes conflicts that are nonconsentable because the
representation is prohibited by applicable law.
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[17] Paragraph (b)(3) describes conflicts that are nonconsentable because of the
institutional interest in vigorous development of each client’s position when the
clients are aligned directly against each other in the same litigation or other
proceeding before a tribunal. Whether clients are aligned directly against each
other within the meaning of this paragraph requires examination of the context of
the proceeding. Although this paragraph does not preclude a lawyer’s multiple
representation of adverse parties to a mediation (because mediation is not a

roceeding before a “tribunal” under Rule 1.0(n)), such representation may be

precluded by paragraph (b)(1).

Inform nsen

[18] Informed consent requires that each affected client be aware of the relevant
circumstances whereand of the material and reasonably foreseeable ways that the
conflict could have adverse effects on the interests of that client. See Rule 1.0(f)
(informed consent). The information required depends on the nature of the

conflict and the nature of the risks involved. When representation of multiple
clients in_a single matter is undertaken, the information must include the
implications of the common representation, including possible effects on loyalty,
confidentiality and the attorney-client privilege and the advantages and risks
involved. See Comments [30] and [31] (effect of common representation on

confidentiality).

[19] Under some circumstances it ismay be impossible to make the disclosure
necessary to obtain consent. For example, when the lawyer represents different

clients in related matters and one of the clients refuses to consent to the disclosure
necessary to permit the other client to make an informed decision, the lawyer
cannot properly ask the latter to consent._In some cases the alternative to common

representation can be that each party may have to obtain separate representation
with the possibility of incurring additional costs. These costs, along with the

benefits of securing separate representation, are factors that may be considered by
the affected client in determining whether common representation is in the

client’s interests.

[20] Paragraph (b) requires the lawyer to obtain the informed consent of the

client, confirmed in writing. Such a writing may consist of a document executed
by the client or one that the lawyer promptly records and transmits to the client

following an oral consent. See Rule 1.0(b). See also Rule 1.0(0) (writing includes
electronic transmission). If it is not feasible to obtain or transmit the writing at the

time the client gives informed consent, then the lawyer must obtain or transmit it
within a reasonable fee—See-Rules-1-1-and-1.51f-the probity-of atawyers-own

Rule 1.0(b). The requirement of a writing does not supplant the need in most

cases for the lawyer to talk with the client, to explain the risks and advantages, if
any, of representation burdened with a conflict of interest, as well as reasonably
available alternatives, and to afford the client a reasonable opportunity to

consider the risks and alternatives and to raise questions and concerns. Rather, the
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writing is required in order to impress upon clients the seriousness of the decision
the client is being asked to make and to avoid disputes or ambiguities that might
later occur in the absence of a writing.

Revoking Consent

[21] A client who has given consent to a conflict may revoke the consent to the
client’s own representation and, like any other client, may terminate the lawyer’s
representation at any time. Whether revoking consent to the client’s own
representation precludes the lawyer from continuing to represent other clients
depends on the circumstances, including the nature of the conflict, whether the
client revoked consent because of a material change in circumstances, the
reasonable expectations of the other client and whether material detriment to the
other clients or the lawyer would result.

Consent to Future Conflict

22] Whether a lawyer may properly request a client to waive conflicts that might
arise in the future is subject to the test of paragraph (b). The effectiveness of such
waivers is generally determined by the extent to which the client reasonably
understands the material risks that the waiver entails. The more comprehensive
the explanation of the types of future representations that might arise and the
actual and reasonably foreseeable adverse consequences of those representations,
the greater the likelihood that the client will have the requisite understanding.
Thus, if the client agrees to consent to a particular type of conflict with which the
client is already familiar, then the consent ordinarily will be effective with regard
to that type of conflict. If the consent is general and open-ended, then the consent
ordinarily will be ineffective, because it is not reasonably likely that the client
will have understood the material risks involved. On the other hand, if the client
is an experienced user of the legal services involved and is reasonably informed
regarding the risk that a conflict may arise, such consent is more likely to be
effective, particularly if, e.g., the client is independently represented by other
counsel in giving consent and the consent is limited to future conflicts unrelated
to the subject of the representation. In any case, advance consent cannot be
effective if the circumstances that materialize in the future are such as would

make the conflict nonconsentable under paragraph (b).

Conflicts in Litigation

[23] Paragraph (ab)(3) prohibits representation of opposing parties in the same
litigation, regardless of the clients’ consent. SimultareeusOn the other hand,
simultaneous representation of parties whose interests in litigation may conflict,
such as eo-plaintiffscoplaintiffs or ceo-defendantscodefendants, is governed by
paragraph (ba)(2). An-impermissibleA conflict may exist by reason of substantial
discrepancy in the parties’ testimony, incompatibility in positions in relation to an
opposing party or the fact that there are substantially different possibilities of
settlement of the claims or liabilities in question. Such conflicts can arise in both
criminal and civil cases. The potential for conflict of interest in representing
multiple defendants in a criminal case is so grave that ordinarily a lawyer should
decline to represent more than one ee-defendantcodefendant. On the other hand,
common representation of persons having similar interest is proper if the risk of
adverse effect is minimal and the requirements of paragraph (b) are met.
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[24] Ordinarily a lawyer may net-act-as-advocate-againsttake inconsistent legal
positions in different tribunals at different times on behalf of different clients.
The mere fact that advocating a legal position on behalf of one client the-lawsyer
represents-in-some-othermight create precedent adverse to the interests of a client

represented by the lawyer in an unrelated matter;-even does not create a conflict
of interest. A confllct of interest eX|sts however |f the—ether—manerthere is

adveeateagamstearehem—l;epexemple—a S|gn|f|cant rlsk that a Iawyer S actlon on

behalf of one client WI|| materially I|m|t under RuIe 1.7 (a)(2) the lawyer’s

| ‘ - L if both_cli ltation._Similarly.
governmentlawyers-in-some-circumstances-mayanother client in a different case.

[25] When a lawyer represents or seeks to represent gevernment-employees—in
proceedingsa class of plaintiffs or defendants in which-a-government-agency-isa
class-action lawsuit, unnamed members of the eppesing-party—Theproprietyof
concurrentrepresentation-can-depend-on-class are ordinarily not considered to be

cllents of the nater&ef—theJmQauen—Fepexample—a—sw{—ehaFgmg—fraud—enmls

Mefest_efepepsen—Paymgiepa—I:aawer—séewree
A for purposes of applying paragraph (a)(1) of this rule. Thus, the lawyer may-be
paid-from-a-source-other-thandoes not typically need to get the consent of such a
person before representing a client suing the ehent—Hperson in an unrelated
matter. Similarly, a lawyer seeking to represent an opponent in a class action does
not typically need the elientis-informed-of-that-fact-and-censents-andconsent of
an_unnamed member of the arrangement-does—hot-compromiseclass whom the
lawyer’s—duty-ofloyattyto-the—client—SeeRule1.8(F—Forexample—when—an

Other-Conflict Situations represents in an unrelated matter.

ltigati !

[26] Conflicts of interest under paragraphs (a)(1) and (a)(2) arise in contexts other
than litigation-semetimes-may-be-difficult-to-assess. For a discussion of directly

adverse conflicts in transactional matters, see Comment [7]. Relevant factors in
determining whether there is significant potential for adversematerial

effeetlimitation include the duration and intimacy of the lawyer’s relationship
with the client or clients involved, the functions being performed by the lawyer,
the likelihood that actual-cenflictdisagreements will arise and the likely prejudice
to the client from the conflict—f—it-does—arise. The question is often one of
proximity and degree. See Comment [8].
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27] For example, conflict questions may arise in estate planning and estate

administration. A lawyer may be called upon to prepare wills for several family
members, such as husband and wife, and, depending upon the circumstances, a
conflict of interest may be present. In estate administration the identity of the
client may be unclear to the parties involved. In order to comply with conflict of
interest rules, the lawyer should make clear the lawyer’s relationship to the

parties involved.

[28] Whether a conflict is consentable depends on the circumstances. For
example, a lawyer may not represent multiple parties to a negotiation whose
interests are fundamentally antagonistic to each other, but common representation
is permissible where the clients are generally aligned in interest even though there
is some difference efin interest among them._Thus, a lawyer may seek to establish
or_adjust a relationship between clients on an amicable and mutually
advantageous basis; for example, the lawyer may help to organize a business in
which two or more clients are entrepreneurs, working out the financial
reorganization of an enterprise in which two or more clients have an interest or
arranging a property distribution in settlement of an estate. The lawyer seeks to
resolve potentially adverse interests by developing the parties’ mutual interests.
Otherwise, each party might have to obtain separate representation, with the
possibility of incurring additional cost, complication or even litigation. Given

these and other relevant factors, the clients may prefer that the lawyer act for all
of them.

al iderations i :

[29] In considering whether to represent multiple clients in the same matter, a
lawyer should be mindful that if the common representation fails because the
potentially adverse interests cannot be reconciled, the result can be additional
cost, embarrassment and recrimination. Ordinarily, the lawyer will be forced to
withdraw from representing all of the clients if the common representation fails.
In some situations, the risk of failure is so great that multiple representation is
plainly impossible. For example, a lawyer cannot undertake common
representation of clients where contentious litigation or negotiations between
them are imminent or contemplated. Moreover, because the lawyer is required to
be impartial between commonly represented clients, representation of multiple
clients is_improper when it is unlikely that impartiality can be maintained.
Generally, if the relationship between the parties has already assumed
antagonism, the possibility that the clients’ interests can be adequately served by
common representation is not very good. Other relevant factors are whether the
lawyer subsequently will represent both parties on a continuing basis and whether
the situation involves creating or terminating a relationship between the parties.

[30] A particularly important factor in determining the appropriateness of
common representation is the effect on client-lawyer confidentiality and the
attorney-client privilege. With regard to the attorney-client privilege, the
prevailing rule is that, as between commonly represented clients, the privilege
does not attach. Hence, it must be assumed that if litigation eventuates between

the clients, the privilege will not protect any such communications, and the
clients should be so advised.

31] As to the duty of confidentiality, continued common representation will

almost certainly be inadequate if one client asks the lawyer not to disclose to the
other client information relevant to the common representation. This is so

because the lawyer has an equal duty of loyalty to each client, and each client has

37



the right to be informed of anything bearing on the representation that might
affect that client’s interests and the right to expect that the lawyer will use that
information to that client’s benefit. See Rule 1.4. The lawyer should, at the outset
of the common representation and as part of the process of obtaining each client’s
informed consent, advise each client that information will be shared and that the
lawyer will have to withdraw if one client decides that some matter material to
the representation should be kept from the other. In limited circumstances, it may
be appropriate for the lawyer to proceed with the representation when the clients
have agreed, after being properly informed, that the lawyer will keep certain
information confidential. For example, the lawyer may reasonably conclude that
failure to disclose one client’s trade secrets to another client will not adversely
affect representation involving a joint venture between the clients and agree to
keep that information confidential with the informed consent of both clients.

may—anse—'lihe|32| When seeklng to establlsh or ad|ust a relatlonshlg between
clients, the lawyer should make clear the—relationship—to—that the parties

involvedlawyer’s role is not that of partisanship normally expected in other
circumstances and, thus, that the clients may be required to assume greater
responsibility for decisions than when each client is separately represented. Any
limitations on the scope of the representation made necessary as a result of the
common representation should be fully explained to the clients at the outset of the
representation. See Rule 1.2(c).

[33] Subject to the above limitations, each client in the common representation

has the right to loyal and diligent representation and the protection of Rule 1.9
concerning the obligations to a former client. The client also has the right to

discharge the lawyer as stated in Rule 1.16.

rganizational Clien

[34] A lawyer who represents a corporation or other organization does not, by
virtue of that representation, necessarily represent any constituent or affiliated
organization, such as a parent or subsidiary. See Rule 1.13(a). Thus, the la

for_an organization is not barred from accepting representation adverse to an
affiliate in an unrelated matter, unless the circumstances are such that the affiliate

should also be considered a client of the lawyer, there is an understanding
between the lawyer and the organizational client that the lawyer will avoid
representation adverse to the client’s affiliates, or the lawyer’s obligations to
either the organizational client or the new client are likely to limit materially the
lawyer’s representation of the other client.

[35] A lawyer for a corporation or other organization who is also a member of its
board of directors should determine whether the responsibilities of the two roles
may conflict. The lawyer may be called on to advise the corporation in matters
involving actions of the directors. Consideration should be given to the frequency
with which such situations may arise, the potential intensity of the conflict, the
effect of the lawyer’s resignation from the board and the possibility of the
corporation’s obtaining legal advice from another lawyer in such situations. If
there is material risk that the dual role will compromise the lawyer’s
independence of professional judgment, the lawyer should not serve as a director

or should cease to act as the corporation’s lawyer when conflicts of interest arise.
The lawyer should advise the other members of the board that in some

circumstances matters discussed at board meetings while the lawyer is present in
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the capacity of director might not be protected by the attorney-client privilege and
that conflict of interest considerations might require the lawyer’s recusal as a
director or might require the lawyer and the lawyer’s firm to decline
representation of the corporation in a matter.

RULE 1.8: CONFLICT OF INTEREST :-PROHHIBIHEDTFRANSACHONS
CURRENT CLIENTS: SPECIFIC RULES

(@) A lawyer shall not enter into a business transaction with a client or knowingly
acquire an ownership, possessory, security, or other pecuniary interest adverse to a
client unless

mdependent—eeunsel—m%ramaeﬂen—@) the transactlon and terms on WhICh the

lawyer acquires the interest are fair and reasonable to the client and are fully
disclosed and transmitted in writing to-the—chent-in a manner whichthat can be
reasonably understood by the client;-and(3)-the-client-consents-to

2) the client is advised in writing of the desirability of seeking and is given a

reasonable opportunity to seek the advice of independent legal counsel on the
transaction; and

(3) the client gives informed consent, in a document signed by the client separate
from the transaction documents—that-specifies{H), to the essential terms of the

transaction and the lawyer’s role in the transaction, including whether the lawyer is
representlng er—e%henmse—leekmgﬂu{—fe#the cllent—s—m{erests |n the transaction;

(b) A lawyer shall not use information relating to representation of a client to the
disadvantage of the client unless the client eensents—after—consultationgives

informed consent, except as permitted or required by these rules.

(c) A lawyer shall not prepare an instrument giving the lawyer or a person related
to the lawyer as parent, child, sibling, or spouse any substantial gift from a client,
including a testamentary gift, except where the client is related to the donee.

(d) Prior to the conclusion of representation of a client, a lawyer shall not make or

negotiate an agreement giving the lawyer literary or media rights to a portrayal or
account based in substantial part on information relating to the representation.
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(e) A lawyer shall not provide financial assistance to a client in connection with
pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, the repayment of
which may be contingent on the outcome of the matter;

(2) a lawyer representing an indigent client may pay court costs and expenses of
litigation on behalf of the client; and

(3) a lawyer may guarantee a loan reasonably needed to enable the client to
withstand delay in litigation that would otherwise put substantial pressure on the
client to settle a case because of financial hardship rather than on the merits,
provided the client remains ultimately liable for repayment of the loan without
regard to the outcome of the litigation and, further provided, that no promise of
such financial assistance was made to the client by the lawyer, or by another in the
lawyer’s behalf, prior to the employment of that lawyer by that client.

(F) A lawyer shall not accept compensation for representing a client from one other
than the client unless:

(1) the client eensents—after—consultation—or—gives informed consent or the
acceptance of compensation from another is impliedly authorized by the nature of
the representation;

(2) there is no interference with the lawyer’s independence of professional
judgment or with the client-lawyer relationship; and

(3) information relating to representation of a client is protected as required by
Rule 1.6.

(9) A lawyer who represents two or more clients shall not participate in making an
aggregate settlement of the claims of or against the clients; unless each client
consents-afterconsultation-ineludinggives informed consent in a writing signed by
the client. The lawyer’s disclosure efshall include the existence and nature of all
the claims involved and of the participation of each person in the settlement.

(h) A lawyer shall not;

(1) make an agreement prospectively limiting the lawyer’s liability to a client for
malpractice unless permitted-by-law-and-the client is independently represented in
making the agreement;; or

(2) settle a_claim or potential claim for such liability with an unrepresented client
or former client witheut-first-advisinrgunless that person is advised in writing thatof

the desirability of seeking and is given a reasonable oggortunlt;g to seek the advice
of mdependent mp#esentaﬂen—s&pp#epnate egal counse m connectlon thereW|th

@) A lawyer shall not acquire a proprietary interest in the cause of action or
subject matter of litigation the lawyer is conducting for a client, except that the
lawyer may:
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(1) acquire a lien grantedauthorized by law to secure the lawyer’s fee or expenses;
and
(2) contract with a client for a reasonable contingent fee in a civil case.

(k) A lawyer shall not have sexual relations with a eurrept—client unless a
consensual sexual relationship existed between them when the lawarer-client-
lawyer relationship commenced. For purposes of this paragraph:

(1) “Ssexual relations” means sexual intercourse or any other intentional touching
of the intimate parts of a person or causing the person to touch the intimate parts of
the lawyer-;

(2) Hif the client is an organization, any individual who oversees the representation
and gives instructions to the lawyer on behalf of the organization shall be deemed
to be the client:; +in-house attorneys while representing governmental or corporate
entities are governed by Rule 1.7¢b} rather than by this rule with respect to sexual
relations with other employees of the entity they represent:;

(3) Fthis paragraph does not prohibit a lawyer from engaging in sexual relations
with a client of the lawyer’s firm provided that the lawyer has no involvement in
the performance of the legal work for the client:;

(4) Hf a party other than the client alleges violation of this paragraph, and the
complaint is not summarily dismissed, the Director_of the Office of Lawyers
Professional Responsibility, in determining whether to investigate the allegation
and whether to charge any violation based on the allegations, shall consider the
client’s statement regarding whether the client would be unduly burdened by the
investigation or charge.

k) While lawyers are associated in a firm, a prohibition in the foregoin
aragraphs (a) through (i) that applies to any one of them shall apply to all of them.

Comment
Business Transactions Between Client and Lawyer

As—a—generalprineiple—al-transactions[1] A lawyer’s legal skill and trainin
together with the relationship of trust and confidence between ehlient-and-lawyer
should-befairand reasenable—to—the—client—r—such-transactions—a—review by
independent—counsel, create the possibility of overreaching when the lawyer
participates in a business, property or financial transaction with a client, for
example, a loan or sales transaction or a lawyer investment on behalf of thea
client. The requirements of paragraph (a) must be met even when the transaction
is often—advisable—Furthermore,—a—lawyer—may—not exploit—information
relatingclosely related to_the subject matter of the representation-te-the, as when a
lawyer drafting a will for a client’s-disadvantage—Forexample—a-lawyerwho-has
learned learns that the client is-investing-in-specificreal-estate-may-not-without
the-needs money for unrelated expenses and offers to make a loan to the client’s
consent-seek. The rule applies to acguire-nearby-property-where-doing-so-would
adversely—affect-the—client’s—plan—forlawyers engaged in the sale of goods or
services related to the practice of law, for example, the sale of title insurance or
investment_services to existing clients of the lawyer’s legal practice. Paragraph
{See Rule 5.7. It also applies to lawyers purchasing property from estates they
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represent. It does not apply to ordinary fee arrangements between client and
lawyer, which are governed by Rule 1.5, although its requirements must be met
when the lawyer accepts an interest in the client’s business or other nonmonetary

property as payment of all or part of a} fee. In addition, the rule does not;
however; apply to standard commercial transactions between the lawyer and the

client for products or services that the client generally markets to others, for
example, banking or brokerage services, medical services, products manufactured
or distributed by the client, and utilities services. In such transactions, the lawyer
has no advantage in dealing with the client, and the restrictions in paragraph (a)
are unnecessary and impracticable.

[2] Paragraph (a)(1) requires that the transaction itself be fair to the client and that
its essential terms be communicated to the client, in writing, in a manner that can
be reasonably understood. Paragraph (a)(2) requires that the client also be
advised, in writing, of the desirability of seeking the advice of independent legal
counsel. It also requires that the client be given a reasonable opportunity to obtain
such advice. Paragraph (a)(3) requires that the lawyer obtain the client’s informed

consent, in a document signed by the client separate from the transaction

documents, both to the essential terms of the transaction and to the lawyer’s role.
When necessary, the lawyer should discuss both the material risks of the
proposed transaction, including any risk presented by the lawyer’s involvement,
and the existence of reasonably available alternatives and should explain why the
advice of independent legal counsel is desirable. See Rule 1.0(f) (definition of
informed consent).

3] The risk to a client is greatest when the client expects the lawyer to represent

the client in the transaction itself or when the lawyer’s financial interest otherwise
poses a significant risk that the lawyer’s representation of the client will be
materially limited by the lawyer’s financial interest in the transaction. Here the
lawyer’s role requires that the lawyer must comply, not only with the
requirements of paragraph (a), but also with the requirements of Rule 1.7. Under
that rule, the lawyer must disclose the risks associated with the lawyer’s dual role
as both legal adviser and participant in the transaction, such as the risk that the
lawyer will structure the transaction or give legal advice in a way that favors the
lawyer’s interests at the expense of the client. Moreover, the lawyer must obtain
the client’s informed consent. In some cases, the lawyer’s interest may be such

that Rule 1.7 will preclude the lawyer from seeking the client’s consent to the
transaction.

4] If the client is independently represented in the transaction, paragraph (a)(2
of this rule is inapplicable, and the paragraph (a)(1) requirement for full

disclosure is satisfied either by a written disclosure by the lawyer involved in the
transaction or by the client’s independent counsel. The fact that the client was

independently represented in the transaction is relevant in determining whether
the agreement was fair and reasonable to the client as paragraph (a)(1) further

reguires.
f Inf . ! .
[5] Use of information relating to the representation to the disadvantage of the

client violates the lawyer’s duty of loyalty. Paragraph (b) applies when the
information is used to benefit either the lawyer or a third person, such as another
client or business associate of the lawyer. For example, if a lawyer learns that a
client intends to purchase and develop several parcels of land, the lawyer may not

use that information to purchase one of the parcels in competition with the client
or to recommend that another client make such a purchase. The rule does not
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prohibit uses that do not disadvantage the client. For example, a lawyer who
learns a government agency’s interpretation of trade legislation during the
representation of one client may properly use that information to benefit other
clients. Paragraph (b) prohibits disadvantageous use of client information unless
the client gives informed consent, except as permitted or required by these rules.
See Rules 1.2(d), 1.6, 1.9(c), 3.3, 4.1(b), 8.1 and 8.3.

if L r

[6] A lawyer may accept a gift from a client, if the transaction meets general
standards of fairness. For example, a simple gift such as a present given at a
holiday or as a token of appreciation is permitted. If a client offers the lawyer a
more substantial gift, paragraph (c) does not prohibit the lawyer from acceptin

it, although such a gift may be voidable by the client under the doctrine of undue
influence. In any event, due to concerns about overreaching and imposition on
clients, a lawyer may not suggest that a substantial gift be made to the lawyer or
for the lawyer’s benefit, except where the lawyer is related to the client as set

forth in paragraph (c).

[7] If effectuation of a substantial gift requires preparing a legal instrument such
as a will or conveyance-hewever; the client should have the detached advice that
another lawyer can provide. Paragraph-{c)-recognizes-anThe sole exception to this
rule is: is where the client i isa relative of the donee-or-the-giftis-net-substantial.

[8] This rule does not prohibit a lawyer from seeking to have the lawyer or a

partner or associate of the lawyer named as executor of the client’s estate or to
another potentially lucrative fiduciary position. Nevertheless, such appointments
will be sub|ect to the general confllct of mterest semng—a—lawyer—may—net—use

fu%thenng—a%he#the—lawyer—s—epetheps—nﬁemsts—grovwlon in Rule 1.7 whe

there is a significant risk that the lawyer’s interest in obtaining the appointment
will materially limit the lawyer’s independent professional judgment in advising
the client concerning the choice of an executor or other fiduciary. In obtaining the
client’s informed consent to the conflict, the lawyer should advise the client
concerning the nature and extent of the lawyer’s financial interest in the
appointment, as well as the availability of alternative candidates for the position.

Literary Rights

[9] An agreement by which a lawyer acquires literary or media rights concerning
the conduct of the representation creates a conflict between the interests of the
client and the personal interests of the lawyer. Measures suitable in the
representation of the client may detract from the publication value of an account
of the representation. Paragraph (d) does not prohibit a lawyer representing a
client in a transaction concerning literary property from agreeing that the
lawyer’s fee shall consist of a share in ownership in the property, if the

arrangement conforms to Rule 1.5 and paragraphparagraphs (ja).and (i).
Financial Assistance

10] Lawyers may not subsidize lawsuits brought on behalf of their clients, such
as by making loans to their clients for living expenses, because to do so would
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encourage clients to pursue lawsuits that might not otherwise be brought and
because such assistance gives lawyers too great a financial stake in the litigation.
These dangers do not warrant a prohibition on a lawyer lending a client court
costs and litigation expenses, including the expenses of medical examination and
the costs of obtaining and presenting evidence, because these advances are
virtually indistinguishable from contingent fees and help ensure access to the
courts. Similarly, an exception allowing lawyers representing indigent clients to
pay court costs and litigation expenses regardless of whether these funds will be
repaid is warranted. A lawyer may guarantee a loan to enable the client to

withstand delay in litigation under the circumstances stated in Rule 1.8 (e)(3).

Person Paying for a Lawyer’s Services

11] Lawyers are frequently asked to represent a client under circumstances in
which a third person will compensate the lawyer, in whole or in part. The third
erson might be a relative or friend, an indemnitor (such as a liability insurance
company) or a co-client (such as a corporation sued along with one or more of its
employees). Because third-party payers frequently have interests that differ from
those of the client, including interests in minimizing the amount spent on the
representation and in learning how the representation is progressing, lawyers are
prohibited from accepting or continuing such representations unless the lawyer
determines that there will be no interference with the lawyer’s independent
professional judgment and there is informed consent from the client, or
acceptance of compensation from another is impliedly authorized by the nature of
the representation. See also Rule 5.4(c) (prohibiting interference with a lawyer’s
professional judgment by one who recommends, employs or pays the lawyer to
render legal services for another).

Rule—1.8(H)—requires—disclosure—of the fact that-[12] Sometimes, it will be
sufficient for the lawyer_to obtain the client’s services—are—being—paid—for-by

ainformed consent regarding the fact of the payment and the identity of the third-
party payer. Sueh-anlf, however, the fee arrangement creates a conflict of interest

for the lawyer, then the lawyer must comply with Rule. 1.7. The lawyer must also
conform to the requirements of Rule 1.6 concerning confidentiality. ardUnder
Rule 1.7(a), eencerninga conflict of interest—Where-the—chient_exists if there is
significant risk that the lawyer’s representation of the client will be materially
limited by the lawyer’s own interest in the fee arrangement or by the lawyer’s
responsibilities to the third-party payer (for example, when the third-party payer
is a elass—eonsentco-client). Under Rule 1.7(b), the lawyer may accept or
continue the representation with the informed consent of each affected client,
unless the conflict is nonconsentable under that paragraph. Under Rule 1.7(b), the
informed consent must be obtained-on-behalf-of-the-class-bycourt-supervised

procedure-confirmed in writing.

[13] Differences in willingness to make or accept an offer of settlement are
among the risks of common representation of multiple clients by a single lawyer.
Under Rule 1.7, this is one of the risks that should be discussed before
undertaking the representation, as part of the process of obtaining the clients’
informed consent. In addition, Rule 1.2(a) protects each client’s right to have the
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final say in deciding whether to accept or reject an offer of settlement. The rule
stated in this paragraph is a corollary of both these rules and provides that, before
any settlement offer is made or accepted on behalf of multiple clients, the lawyer
must inform each of them about all the material terms of the settlement, including
what the other clients will receive or pay if the settlement is accepted. See also
Rule 1.0 definition of informed consent). Lawyers representing a class of

plaintiffs or defendants, or those proceeding derivatively, may not have a full
client-lawyer relationship with each member of the class; nevertheless, such
lawyers must comply with applicable rules requlating notification of class
members and other procedural requirements designed to ensure adequate
protection of the entire class.

! \practice Clai

14] Agreements prospectively limiting a lawyer’s liability for malpractice are

prohibited unless the client is independently represented in making the agreement
because such agreements are likely to undermine competent and diligent
representation. Also, many clients are asseciated-unable to evaluate the
desirability of making such an agreement before a dispute has arisen, particularly
if they are then represented by the lawyer seeking the agreement. This paragraph
does not, however, prohibit a lawyer from entering into an agreement with the
client to arbitrate legal malpractice claims, provided such agreements are
enforceable and the client is fully informed of the scope and effect of the
agreement. Nor does this paragraph limit the ability of lawyers to practice in the
form of a limited-liability entity, where permitted by law, provided that each
lawyer remains personally liable to the client for his or her own conduct and the
firm complies with any conditions required by law, such as provisions requiring
client notification or maintenance of adequate liability insurance. Nor does it
prohibit an agreement in accordance with Rule 1.2 that defines the scope of the
representation, although a definition of scope that makes the obligations of
representation illusory will amount to an attempt to limit liability.

[15] Agreements settling a claim or a potential claim for malpractice are not
prohibited by this rule. Nevertheless, in view of the danger that a lawyer will take
unfair advantage of an unrepresented client or former client, the lawyer must first
advise such a person in writing of the appropriateness of independent
representation in connection with such a settlement. In addition, the lawyer must
give the client or former client a reasonable opportunity to find and consult
independent counsel.

Aequisition-efAcquiring Proprietary Interest in Litigation

[16] Paragraph (ji) states the traditional general rule that lawyers are prohibited

from acquiring a proprietary interest in litigation. FhisLike paragraph (e), the
general rule_has its basis in common law champerty and maintenance and is
designed to avoid giving the lawyer too great an interest in the representation. In
addition, when the lawyer acquires an ownership interest in the subject of the
representation, it will be more difficult for a client to discharge the lawyer if the

client so desires. The rule is subject to specific exceptions developed in
decisional law and continued in these Rrules;-such-as-the-exceptionfor-reasonable
contingent-fees-set-forth-in-Rule-1.5-and-the. The exceptlon for certain advances
of the costs of litigation is set forth in paragraph (e)._In addition, paragraph (i)

sets forth exceptions for liens authorized by law to secure the lawyer’s fees or
expenses and contracts for reasonable contingent fees. The law of each

jurisdiction determines which liens are authorized by law. These may include
liens granted by statute, liens originating in common law and liens acquired by
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contract with the client. When a lawyer acquires by contract a security interest in
property other than that recovered through the lawyer’s efforts in the litigation,
such an acquisition is a business or financial transaction with a client and is
governed by the requirements of paragraph (a). Contracts for contingent fees in
civil cases are governed by Rule 1.5.

Client-L awyer Sexual Relationships

[17] The relationship between lawyer and client is a fiduciary one in which the

lawyer occupies the highest position of trust and confidence. The relationship is
almost always unequal; thus, a sexual relationship between lawyer and client can
involve unfair exploitation of the lawyer’s fiduciary role, in violation of the
lawyer’s basic ethical obligation not to use the trust of the client to the client’s

disadvantage. In addition, such a relationship presents a significant danger that,
because of the lawyer’s emotional involvement, the lawyer will be unable to

represent the client without impairment of the exercise of independent
professional judgment. Moreover, a blurred line between the professional and
personal relationships may make it difficult to predict to what extent client
confidences will be protected by the attorney-client evidentiary privilege, since
client confidences are protected by privilege only when they are imparted in the
context of the client-lawyer relationship. Because of the significant danger of
harm to client interests and because the client’s own emotional involvement
renders it unlikely that the client could give adequate informed consent, this rule
prohibits the lawyer from having sexual relations with a client regardless of

whether the relationship is consensual and regardless of the absence of prejudice
to the client.

18] Sexual relationships that predate the client-lawyer relationship are not

prohibited. Issues relating to the exploitation of the fiduciary relationship and
client dependency are diminished when the sexual relationship existed prior to
the commencement of the client-lawyer relationship. However, before proceeding
with the representation in these circumstances, the lawyer should consider

whether the lawyer’s ability to represent the client will be materially limited by
the relationship. See Rule 1.7(3)(2).

19] When the client is an organization, paragraph (j) of this rule prohibits a
lawyer for the organization from having a sexual relationship with a person who
oversees the representation and gives instructions to the lawyer on behalf of the
organization.

Im ion of Prohibition

20] Under paragraph (k), a prohibition on conduct by an individual lawyer in
aragraphs (a) through (i) also applies to all lawyers associated in a firm with the
personally prohibited lawyer. For example, one lawyer in a firm may not enter
into a business transaction with a client of another member of the firm without
complying with paragraph (a), even if the first lawyer is not personally involved

in the representation of the client. The prohibition set forth in paragraph (j) is
personal and is not applied to associated lawyers.
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RULE 1.9: GCONFHCGCTFOFNTFEREST: FORMER-GHENTF-DUTIES TO
FORMER CLIENTS

(@) A |aME who has formerlg regresented a cllent ina matter shaII not thereafte
represent another person in the same or a substantially related matter in which that

person’s interests are materially adverse to the interests of the former client unless
the former client eensents-afterconsultation:—ergives informed consent, confirmed

in writing.

b) A lawyer shall not knowingly represent a person in the same or a substantiall

related matter in which a firm with which the lawyer formerly was associated had
previously represented a client whose interests are materially adverse to that
person and about whom the lawyer had acquired information protected by Rules
1.6 and 1.9(c) unless the former client gives informed consent, confirmed in
writing.

c) A lawyer who has formerly represented a client in a matter or whose present or

former firm has formerly represented a client in a matter shall not thereafter:
(bl) use information relating to the representation to the disadvantage of the

former client except as Rulethese 1-6rules would permit or require with respect to
a client, or when the information has become generally known:; or
2) reveal information relating to the representation except as these rules would

permit or require with respect to a client.

Comment

[1] After termination of a client-lawyer relationship, a lawyer has certain

continuing duties with respect to confidentiality and conflicts of interest and thus
may not represent another client except in conformity with this Rrule. Fhe

principles—inUnder this Rrule-1.7-determine-whether-the-interest-of the present
and-former—chent-are-adverse—Thus, for example, a lawyer could not properly
seek to rescind on behalf of a new client a contract drafted on behalf of the
former client. So also a lawyer who has prosecuted an accused person could not
properly represent the accused in a subsequent civil action against the
government concerning the same transaction._Nor could a lawyer who has
represented multiple clients in a matter represent one of the clients against the
others in the same or a substantially related matter after a dispute arose among the
clients in that matter, unless all affected clients give informed consent. See
Comment [9]. Current and former government lawyers must comply with this

rule to the extent required by Rule 1.11.

[2] The scope of a “matter” for purposes of this Rrule +-9(z)}-may-dependdepends
on the facts of a particular situation or transaction. The lawyer’s involvement in a

matter can also be a question of degree. When a lawyer has been directly
involved in a specific transaction, subsequent representation of other clients with
materially adverse interests in that transaction clearly is prohibited. On the other
hand, a lawyer who recurrently handled a type of problem for a former client is
not precluded from later representing another client in a whethyfactually distinct
problem of that type even though the subsequent representation involves a
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position adverse to the prior client. Similar considerations can apply to the
reassignment of military lawyers between defense and prosecution functions
within the same military jurisdictionjurisdictions. The underlying question is
whether the lawyer was so involved in the matter that the subsequent
representation can be justly regarded as a changing of sides in the matter in
question.

3] Matters are “substantially related” for purposes of this rule if they involve the
same transaction or legal dispute or if there otherwise is a substantial risk that
confidential factual information as would normally have been obtained in the
prior representation would materially advance the client’s position in the

subsequent matter. For example, a lawyer who has represented a businessperson
and learned extensive private financial information about that person may not
then represent that person’s spouse in seeking a divorce. Similarly, a lawyer who
has previously represented a client in securing environmental permits to build a
shopping center would be precluded from representing neighbors seeking to
oppose rezoning of the property on the basis of environmental considerations;
however, the lawyer would not be precluded, on the grounds of substantial
relationship, from defending a tenant of the completed shopping center in
resisting eviction for nonpayment of rent. Information that has been disclosed to
the public or to other parties adverse to the former client ordinarily will not be
disqualifying. Information acquired in a prior representation may have been

rendered obsolete by the passage of time, a circumstance that may be relevant in
determining whether two representations are substantially related. In the case of
an organizational client, general knowledge of the client’s policies and practices
ordinarily will not preclude a subsequent representation; on the other hand
knowledge of specific facts gained in a prior representation that are relevant to
the matter in question ordinarily will preclude such a representation. A former
client is not required to reveal the confidential information learned by the lawyer
in order to establish a substantial risk that the lawyer has confidential information

to use in the subsequent matter. A conclusion about the possession of such
information may be based on the nature of the services the lawyer provided the

former client and information that would in ordinary practice be learned by a
lawyer providing such services.

, :

[4] When lawyers have been associated within a firm but then end their
association, the guestion of whether a lawyer should undertake representation is
more complicated. There are several competing considerations. First, the client
previously represented by the former firm must be reasonably assured that the
principle of loyalty to the client is not compromised. Second, the rule should not
be so broadly cast as to preclude other persons from having reasonable choice of
legal counsel. Third, the rule should not unreasonably hamper lawyers from
forming new associations and taking on new clients after having left a previous
association. In this connection, it should be recognized that today many lawyers
practice in firms, that many lawyers to some degree limit their practice to one
field or another, and that many move from one association to another several
times in their careers. If the concept of imputation were applied with unqualified
rigor, the result would be radical curtailment of the opportunity of lawyers to
move from one practice setting to another and of the opportunity of clients to
change counsel.

5] Paragraph (b) operates to disqualify the lawyer only when the lawyer involved

has actual knowledge of information protected by Rules 1.6 and 1.9(c). Thus, if a

lawyer while with one firm acquired no knowledge or information relating to a
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particular client of the firm, and that lawyer later joined another firm, neither the
lawyer individually nor the second firm is disqualified from representing another
client in the same or a related matter even though the interests of the two clients
conflict. See Rule 1.10(b) for the restrictions on a firm once a lawyer has

terminated association with the firm.

[6] Application of paragraph (b) depends on a situation’s particular facts, aided
by inferences, deductions or working presumptions that reasonably may be made
about the way in which lawyers work together. A lawyer may have general access
to files of all clients of a law firm and may regularly participate in discussions of
their affairs; it should be inferred that such a lawyer in fact is privy to all
information about all the firm’s clients. In contrast, another lawyer may have
access to the files of only a limited number of clients and participate in
discussions of the affairs of no other clients; in the absence of information to the
contrary, it should be inferred that such a lawyer in fact is privy to information
about the clients actually served but not those of other clients. In such an inguiry
the burden of proof should rest upon the firm whose disqualification is sought.

[7] Independent of the question of disqualification of a firm, a lawyer changing
professional association has a continuing duty to preserve confidentiality of
information about a client formerly represented. See Rules 1.6 and 1.9(c).

[8] Paragraph (c) provides that information acquired by the lawyer in the course

of representing a client may not subsequently be used_or revealed by the lawyer
to the disadvantage of the client. However, the fact that a lawyer has once served
a client does not preclude the lawyer from using generally known information
about that client when later representing another client.

Disqualification-from-subseguent-representation-is[9] The provisions of this rule
are for the protection of former clients and can be waived by-them—A-waiver-is
effective-only-if there-is-disclosure-of-if the circumstances—includingclient gives
informed consent, which consent must be confirmed in writing under paragraphs
(@) and (b). See Rule 1.0(f). With regard to the lawyers—intended—role—in
behaleffectiveness of the-new-chentWith-regard-te-an-oppesing-party’s+aisinga

question-of-conflict-of-interestan advance waiver, see Comment [22] to Rule 1.7.
With regard to disqualification of a firm with which a lawyer is or was formerly
associated, see Rule 1.10.

RULE 1.10: HtMRPUTEDBISQUALHIHICATHONIMPUTATION OF
CONFLICTS OF INTEREST: GENERAL RULE

(a) Exeeptas—provided-in-thisrulewhileWhile lawyers are associated in a firm,

none of them shall knowingly represent a client when any one of them practicing
alone would be prohibited from doing so by Rules++#-38(¢)+91.7 or 22:1.9,
unless the prohibition is based on a personal interest of the prohibited lawyer and
does not present a significant risk of materially limiting the representation of the

client by the remaining lawyers in the firm.

(b) When a lawyer becomes associated with a firm, and the lawyer is prohibited

from representing a client pursuant to Rule 1.9(b), other lawyers in the firm may

net—knewngLyLrepresent a—pe#sen—m—the—sam&epa—amstamauy—mlated—m&uepm
whieh-that-la
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Fepresenteel—a client Whese—intetests-&re—mateﬁauyadwrseteth%pepse#and—abeﬁ

umessﬁ there IS no reasonably apparent rlsk that confldentlal |nformat|on of the
previously represented client will be used with material adverse effect on that
client because:

(1) any confidential information communicated to the lawyer is unlikely to be
significant in the subsequent matter;

(2) the lawyer is subject to screening measures adequate to prevent disclosure of
the confidential information and to prevent involvement by that lawyer in the
representation; and

(3) timely and adequate notice of the screening has been provided to all affected
clients.

(c) When a lawyer has terminated an association with a firm, the firm is not
prohibited from thereafter representing a person with interests materially adverse
to those of a client represented by the formerly associated lawyer and not currently
represented by the firm, unless:

(1) the matter is the same or substantially related to that in which the formerly
associated lawyer represented the client; and

(2) any lawyer remaining in the firm has information protected by Rules 1.6 and
1.9(bc) that is material to the matter.

(d) A disqualification prescribed by this Rrule may be waived by the affected
client under the conditions stated in Rule 1.7.

e) The disqualification of lawyers associated in a firm with former or current
government lawyers is governed by Rule 1.11.

Comment
Definition of “Firm”

[1] For purposes of the Rules of Professional Conduct, the term “firm”
includesdenotes lawyers in a privatelaw firmpartnership, andprofessional

corporation, sole proprietorship or other association authorized to practice law; or
lawyers employed in a legal services organization or the legal department of a
corporatlon or other organization-er—in—-a-legal-services-organization. See Rule

1.0(d). Whether two or more lawyers constitute a firm within this definition can

depend on the specmc facts Fer—example—twe—praetltlenets—whe—share—em—ee
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Principles of Imputed Disqualification

[2] The rule of imputed disqualification stated in paragraph (a) gives effect to the
principle of loyalty to the client as it applies to lawyers who practice in a law
firm. Such situations can be considered from the premise that a firm of lawyers is
essentially one lawyer for purposes of the rules governing loyalty to the client, or
from the premise that each lawyer is vicariously bound by the obligation of
loyalty owed by each lawyer with whom the lawyer is associated. Paragraph (a)
operates only among the lawyers currently associated in a firm. When a lawyer
moves from one firm to another, the situation is governed by paragraphs-Rules

1.9(b) and 1.1Q(b) and (c).

[3] The rule in paragraph (a) does not prohibit representation where neither

questions of client loyalty nor protection of confidential information are
presented. Where one lawyer in a firm could not effectively represent a given

client because of strong political beliefs, for example, but that lawyer will do no

work on the case and the personal beliefs of that lawyer will not materially limit
the representation by others in the firm, the firm should not be disqualified. On

the other hand, if an opposing party in a case were owned by a lawyer in the law

51



Seeehd—the—mle—ef—! and others in the flrm would be matenallg I|m|ted in

pursuing the matter because of loyalty to that lawyer, the personal
dlsquallflcatlon adly cast-a

[4] The rule in paragraph (a) also does not prohibit representation by others in the

law firm where the person prohibited from involvement in a matter is a

nonlawyer, such as a paralegal or legal secretary. Nor does paragraph (a) prohibit

representation if the lawyer is prohibited from acting because of the-ABA-Meodel
Code—ofProfessionalRespensibility-—TFhis—rubrichasevents before the person
became a twe-foldpreblem—Firstlawyer,-the-appearance-of-impropriety-can-be

for examgle! work that the Qerson d|d wh|Ie a Iaw student Such Qerson since
“impropriety”is—undefinedhowever, the-term“appearance—of impropriety”is
questten—beggmg—lt—thetefere—has—te rdmanl;g must be Feeegm%ed—that—the

information—in-turn—is-essentialhya-guestion-of factscreened from an¥ personal
Qartlmgatlo in p&rtreutar—eweemstanees—aﬂed—@—mﬁerenees—dedeeﬂens—et
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Apphication-of paragraphs—{b)the matter to avoid communication to others in the
frm of confrdentlal |nformat|on that both the nonlawyers and (Q—depends—en—a
apeh—the—frrm—mmese—drsquahﬂeanen—rs—seughtthe flrm have a qual dutv to
protect. See Rules 1.0(l) and 5.3

Paragraphs—(b)-ane-(c)}-operate[S] Rule 1.10(c) operates to eisguatifypermit a law
firm, under certain circumstances, to represent a person with interests directly
adverse to those of a client represented by a lawyer who formerly was associated
with the firm—enly. The rule applies regardless of when the lawyer
involvedformerly associated lawyer represented the client. However, the law firm

may not represent a person with interests adverse to those of a present client of
the firm, which would violate Rule 1.7. Moreover, the firm may not represent the

person where the matter is the same or substantially related to that in which the

formerly associated lawyer represented the client and any other lawyer currently
in the flrm has aetuat—khewledgeuefmaterlal mformatlon protected by Rules 1.6

[6] Rule 1.10(d) removes imputation with the informed consent of the affected
client or former client arising—in—substantially—related-matters—This—obligation
requires—abstention—from—adverseunder the conditions stated in Rule 1.7. The
ondrtlons stated in Rule 1.7 regulre the |aV\:I\éel’ to determine that the

ef—the—preblems not grohrblted b;g Rule 1. 7gb) and that each affected cllent or

former client has given informed consent to the representation, confirmed in
writing. In some cases, the risk may be so severe that the conflict may not be
cured by client consent. For a discussion of the effectiveness of client waivers of
conflicts that might arise in the future, see Rule 1.7, Comment [22]. For a

definition of informed consent, see Rule 1.0(f).

71 Where a lawyer has joined a private firm after having represented the

government, imputation is governed by Rule-1-9(a)—Fhus—#Rule 1.11(b) and (c),
not this rule Under Rule 1. 11gd)! where a Iawyer left—ene—fmn—fer—anether—the

NAA _- 3 10N ALO) Nno a ala ha a m ontinuin a

represents the qovernment after havrnq served cllents in Drlvate Dractlce

nongovernmental employment or in another government agency, former-client
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conflicts are not imputed to government lawyers associated with the individually
disqualified lawyer.

8] Where a lawyer is prohibited from engaging in certain transactions under Rule
1.8, paragraph (k) of that rule, and not this rule, determines whether that

prohibition also applies to other lawyers associated in a firm with the personally
prohibited lawyer.

RULE 1.11: SUCCESSK/E. SPECIAL CONFLICTS OF INTEREST FOR
FORMER AND CURRENT GOVERNMENT OFFICERS AND PRIMATE
EMPLOYMENT-EMPLOYEES

(a) Except as the law may otherwise expressly permit, a lawyer who has formerly

served as a public officer or employee of the government:
(1) is subject to Rule 1.9(c); and

(2) shall not otherwise represent a private—client in connection with a matter in
which the lawyer participated personally and substantially as a public officer or
employee, unless the appropriate government agency consents—after

consultationgives its informed consent, confirmed in writing, to the representation.
No

b) When a lawyer is disqualified from representation under paragraph (a), no
lawyer in a firm with which that lawyer is associated may knowingly undertake or
continue representation in such a matter unless:

(1) the disqualified lawyer is timely screened from any participation in the matter
and is apportioned no part of the fee therefrom; and

(2) written notice is promptly given to the appropriate government agency to
enable it to ascertain compliance with the provisions of this Rrule.

(bc) Except as the law may otherwise expressly permit, a lawyer having
information that the lawyer knows is confidential government information about a
person acquired when the lawyer was a public officer or employee, may not
represent a private client whose interests are adverse to that person in a matter in
which the information could be used to the material disadvantage of that person.
As used in this rule, the term “confidential government information” means

information that has been obtained under governmental authority and which, at the
time this rule is applied, the government is prohibited by law from disclosing to the

public or has a legal privilege not to disclose and which is not otherwise available
to the public. A firm with which that lawyer is associated may undertake or

continue representation in the matter only if the disqualified lawyer is timely
screened from any participation in the matter and is apportioned no part of the fee
therefrom.

(ed) Except as law may otherwise expressly permit, a lawyer currently serving as a
public officer or employee:

(1) is subject to Rules 1.7 and 1.9; and
(2) shall not:(:
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(i) participate in a matter in which the lawyer participated personally and

substantially while in private practice or nen-goveramental-nongovernmental
employment, unless under—applicabletaw-ne—one—isthe appropriate government
agency gives its informed consent, erby-lawful-delegation-may-be—authorized-to
aetconfirmed in the—lawer—s—steael—m—the—ma%ter—e@wntln or

(ii) negotiate for private employment with any person who is involved as a party or
as atterneylawyer for a party in a matter in which the lawyer is participating
personally and substantially, except that a lawyer serving as a law clerk to a judge,
other adjudicative officer, or arbitrator may negotiate for private employment as
permitted by Rule 1.12(b) and subject to the conditions stated in Rule 1.12(b).

(ele) As used in this Rrule, the term “matter” includes:

(1) any judicial or other proceeding, application, request for a ruling or other
determination, contract, claim, controversy, investigation, charge, accusation,
arrest or other particular matter involving a specific party or parties;, and

(2) any other matter covered by the conflict of interest rules of the appropriate
government agency

i £ i .
[1]_A lawyer representing—a—geovernment—ageney—whether—employedwho has
served or speciallyretained-by-the-government-is_currently serving as a public

officer or employee is personally subject to the Rules of Professional Conduct,

including the prohibition against representing—adverse—interestsconcurrent

conflicts of interest stated in Rule :-7and-theprotections-afforded-formerchents
#-Rule-19:1.7. In addition, such a lawyer ismay be subject-to-Rule-1-11-and to

statutes and government regulations regarding conflicts of interest. Such statutes
and regulations may circumscribe the extent to which the government agency
may give consent under this Rrule._See Rule 1.0(f) for the definition of informed
consent. It is generally improper for a county attorney to accept the defense of a
criminal case in another county, and for a city attorney to accept a criminal case
that arises within the boundaries of the city or municipality that he or she
represents. In extraordinary circumstances, where the accused would otherwise
be deprived of competent counsel, a county attorney may seek to represent a
client accused of a crime in another county by obtaining permission from the
court before which the matter will be tried. The disqualification of county and
city attorneys is only imputed to those lawyers in the county or city attorney’s
law firm who actually participate in representing the county or the city.

2] Paragraphs (a)(1), (a)(2) and (d)(1) restate the obligations of an individual

lawyer who has served or is currently serving as an officer or employee of the
government toward a former government or private client. Rule 1.10 is not
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applicable to the conflicts of interest addressed by this rule. Rather, paragraph (b)
sets forth a special imputation rule for former government lawyers that provides
for screening and notice. Because of the special problems raised by imputation
within a government agency, paragraph (d) does not impute the conflicts of a
lawyer currently serving as an officer or employee of the government to other
associated government officers or _employees, although ordinarily it will be
prudent to screen such lawyers.

3] Paragraphs (a)(2) and (d)(2) apply regardless of whether a lawyer is adverse

to a former client and are thus designed not only to protect the former client, but
also to prevent a lawyer from exploiting public office for the advantage of
another client. For example, a lawyer who has pursued a claim on behalf of the
government may not pursue the same claim on behalf of a later private client after
the lawyer has left government service, except when authorized to do so by the
government agency under paragraph (a). Similarly, a lawyer who has pursued a

claim on behalf of a private client may not pursue the claim on behalf of the
government, except when authorized to do so by paragraph (d). As with

aragraphs (a)(1) and (d)(1), Rule 1.10 is not applicable to the conflicts of
interest addressed by these paragraphs.

Where[4] This rule represents a balancing of interests. On the one hand, where
the successive clients are a publiegovernment agency and aanother client, public
or private—elient, the risk exists that power or discretion vested in publicthat
authorityagency might be used for the special benefit of athe privateother client.
A lawyer should not be in a position where benefit to athe privateother client
might affect performance of the lawyer’s professional functions on behalf of
publicthe autheritygovernment. Also, unfair advantage could accrue to the
privateother client by reason of access to confidential government information
about the client’s adversary obtainable only through the lawyer’s government
servicesservice. HoweverOn the other hand, the rules governing lawyers
presently or formerly employed by a government agency should not be so
restrictive as to inhibit transfer of employment to and from the government. The
government has a legitimate need to attract qualified lawyers as well as to
maintain high ethical standards. Thus a former government lawyer is disqualified
only from particular matters in which the lawyer participated personally and
substantially. The provisions for screening and waiver in_paragraph (b) are
necessary to prevent the disqualification rule from imposing too severe a
deterrent against entering public service._The limitation of disqualification in
paragraphs (a)(2) and (d)(2) to matters involving a specific party or parties, rather

than extending disqualification to all substantive issues on which the lawyer
worked, serves a similar function.

When-the-clientis-an-agency-of[5] When a lawyer has been employed by one

government_agency and then moves to a second government agency, it may be
appropriate to treat that second agency should-be-treated-as a-privateanother client
for purposes of this Rrule-if-the-lawarer-thereafterrepresents-an-agency-of-another

government, as when a lawyer representsis employed by a city and subsequently
is employed by a federal agency._However, because the conflict of interest is

overned by paragraph (d), the latter agency is not required to screen the lawyer
as paragraph (b) requires a law firm to do. The question of whether two

government agencies should be regarded as the same or different clients for
conflict of interest purposes is beyond the scope of these rules. See Rule 1.13,
Comment [6].

[6] Paragraphs (a}{&b) and (bc) contemplate a screening arrangement. See Rule
1.0(1) (requirements for screening procedures). These paragraphs do not prohibit
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a lawyer from receiving a salary or partnership share established by prior
independent agreement—They—prohibit, but that lawyer may not receive
compensation directly relating the atterneylawyer’s compensation to the fee in
the matter in which the lawyer is disqualified.

Paragraph-(a)}{(2)-does-notrequire-thata-tawsyer give-netice-to[ 7] Notice, including
a description of the screened lawyer’s prior representation and of the goverament

Such—notice—is—heweverscreening procedures employed, reguired—togenerally
should be given as soon as practicable in-orderthat-the-government-agency—or

lawyer—i&nepeencwwng.—.after the need for screening becomes apparent.
[8] Paragraph (bc) operates only when the lawyer in question has knowledge of

the information, which means actual knowledge; it does not operate with respect
to information that merely could be imputed to the lawyer.

[9] Paragraphs (a) and (ed) do not prohibit a lawyer from jointly representing a
private party and a government agency when doing so is permitted by Rule 1.7
and is not otherwise prohibited by law.

10] For purposes of paragraph (e) of this rule, a “matter” may continue in

another form. In determining whether two particular matters are the same, the
lawyer in-gquestion-has-become-associated-should consider the extent to which the
matters involve the same basic facts, the same or related parties, and the time
elapsed.

RULE 1.12: FORMER JUDGE, ARBITRATOR, MEDIATOR, OR EAW
GEERK-OTHER THIRD-PARTY NEUTRAL

(a) Except as stated in paragraph (d), a lawyer shall not represent anyone in
connection with a matter in which the lawyer participated personally and
substantially as a judge or other adjudicative officer-arbitrater or law clerk to such

a person, or as an arbitrator, mediator, or other third-party neutral, unless all parties
to the proceeding give informed consent-after-disclosure, confirmed in writing.

(b) A lawyer shall not negotiate for employment with any person who is involved
as a party or as atterneylawyer for a party in a matter in which the lawyer is
participating personally and substantially as a judge or other adjudicative officer;
or_as an arbitrator, mediator, or other third-party neutral. A lawyer serving as a law
clerk to a judge;_or other adjudicative officer er—arbitrator—may negotiate for
employment with a party or atterneylawyer involved in a matter in which the clerk
is participating personally and substantially, but only after the lawyer has notified
the judge;_or other adjudicative officer-orarbitrater.
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(c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which that
lawyer is associated may knowingly undertake or continue representation in the
matter unless:

(1) the disqualified lawyer is_timely screened from any participation in the matter
and is apportioned no part of the fee therefrom; and

(2) written notice is promptly given to the parties and any appropriate tribunal to
enable #them to ascertain compliance with the provisions of this rule.

(d) An arbitrator selected as a partisan of a party in a mutti-membermultimember
arbitration panel is not prohibited from subsequently representing that party.

Comment

[1] _This rule generally parallels Rule 1.11. The term *“personally and
substantially” signifies that a judge who was a member of a multi-
membermultimember court, and thereafter left judicial office to practice law, is
not prohibited from representing a client in a matter pending in the court, but in
which the former judge did not participate. So also, the fact that a former judge
exercised administrative responsibility in a court does not prevent the former
judge from acting as a lawyer in a matter where the judge had previously
exercised remote or incidental administrative responsibility that did not affect the
merits. Compare the-Comment to Rule 1.11. The term “adjudicative officer”
includes such officials as judges pro tempore, referees, special masters, hearing
officers and other parajudicial officers, and also lawyers who serve as part-time
judges._Paragraphs C(2), D(2), and E(2) of the Application section of the Model
Code of Judicial Conduct provide that a part-time judge, judge pro tempore, or
retired judge recalled to active service, may not “act as a lawyer in a proceeding
in which the judge served as a judge or in any other proceeding related thereto.”
Although phrased differently from this rule, those rules correspond in meaning.

2] Like former judges, lawyers who have served as arbitrators, mediators or
other third-party neutrals may be asked to represent a client in a matter in which
the lawyer participated personally and substantially. This rule forbids such
representation unless all of the parties to the proceedings give their informed
consent, confirmed in writing. See Rule 1.0(f) and (b). Other law or codes of
ethics governing third-party neutrals may impose more stringent standards of
personal or imputed disqualification. See Rule 2.4.

[3] Although lawyers who serve as third-party neutrals do not have information
concerning the parties that is protected under Rule 1.6, they typically owe the

parties an obligation of confidentiality under law or codes of ethics governing
third-party neutrals. Thus, paragraph (c) provides that conflicts of the personall

disqualified lawyer will be imputed to other lawyers in a law firm unless the
conditions of this paragraph are met.

4] Requirements for screening procedures are stated in Rule 1.0(l). Paragraph
(c)(1) does not prohibit the screened lawyer from receiving a salary or partnership
share established by prior independent agreement, but that lawyer may not
receive _compensation directly related to the matter in which the lawyer is
disqualified.
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[5] Notice, including a description of the screened lawyer’s prior representation
and of the screening procedures employed, generally should be given as soon as
practicable after the need for screening becomes apparent.

RULE 1.13: ORGANIZATION AS CLIENT

(@) A lawyer employed or retained by an organization represents the organization
acting through its duly authorized constituents.

(b) If a lawyer for an organization knows that an officer, employee or other person
associated with the organization is engaged in action, intends to act, or refuses to
act in a matter related to the representation that is a violation of a legal obligation
to the organization, or a violation of law whichthat reasonably might be imputed to

the organization, and that is likely to result in substantial injury to the organization,
then the Iawyer shall proceed as is reasonably necessary in the best mterest of the

Unless the lawyer reasonably believes that it is not necessary in the best interests

of the organization to do so, the lawyer shall refer the matter to higher authority in
the organization, including, if warranted by the seriousness—ef—the

mattercircumstances, to the highest authority that can act #on behalf of the
organization as determined by applicable law.

(c) If, despite the lawyer’s efforts in accordance with paragraph (b), the highest

authority that can act on behalf of the organization insists upon or fails to address
in a timely and appropriate manner an action, or a refusal to act, that is clearly a

violation of the law, a—vielation—of-law-appearstikehy-the lawyer may resign in
accordance with Rule 1.16 and,—H-the—violation—is—eriminal-orfraudulent; may

reveal—tdisclose information in aeecerdanceconformance with the—Rules—of
Professional-Conduct-Rule 1.6.

(d) A lawyer who reasonably believes that he or she has been discharged because
of the lawyer’s actions taken pursuant to paragraph (b) or (c), or who withdraws
under circumstances that require or permit the lawyer to take action under either of
those paragraphs, shall proceed as the lawyer reasonably believes necessary to
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assure that the organization’s highest authority is informed of the lawyer’s
discharge or withdrawal.

(de) In dealing with an organization’s directors, officers, employees, members,
shareholders, or other constituents, a lawyer shall explain the identity of the client

when it—appearsthe lawyer knows or reasonably should know that the
organization’s interests are adverse to those of the constituents with whom the

lawyer is dealing.

(ef) A lawyer representing an organization may also represent any of its directors,
officers, employees, members, shareholders, or other constituents, subject to the
provisions of Rule 1.7. If the organization’s consent to the dual representation is
required by Rule 1.7, the consent shall be given by an appropriate official of the
organization other than the individual who is to be represented, or by the
shareholders.

Comment
The Entity as the Client

[1] An organizational client is a legal entity, but it cannot act except through its
officers, directors, employees, shareholders, and other constituents. Officers,
directors, employees, and shareholders are the constituents of the corporate
organizational client. The duties defined in this €comment apply equally to
unincorporated associations. “Other constituents” as used in this €comment
means the pesitienpositions equivalent to officers, directors, employees, and
shareholders held by persons acting for organizational clients that are not
corporations.

[2] When one of the constituents of an organizational client communicates with
the organization’s lawyer in that person’s organizational capacity, the
communication is protected by Rule 1.6. Thus, by way of example, if an
organizational client requests its lawyer to investigate allegations of wrongdoing,
interviews made in the course of that investigation between the lawyer and the
client’s employees or other constituents are covered by Rule 1.6. This does not
mean, however, that constituents of an organizational client are the clients of the
lawyer. The lawyer may not disclose to such constituents information relating to
the representation except for disclosures explicitly or impliedly authorized by the
organizational client in order to carry out the representation or as otherwise
permitted by Rule 1.6.

[3]_ When constituents of the organization make decisions for it, the decisions
ordinarily must be accepted by the lawyer even if their utility or prudence is
doubtful. Decisions concerning policy and operations, including ones entailing
serious risk, are not as such in the lawyer’s province. Paragraph (b) makes clear,
Hhowever, thatdifferentconsiderations—arise when the lawyer knows that the
organization is_likely tomay be substantially injured by action of an officer or
other constituent that violates a legal obligation to the organization or is in
violation of law_that might be imputed to the organization the lawyer must
proceed as is reasonably necessary in the best interest of the organization. As
defined in Rule 1.0(f), knowledge can be inferred from circumstances, and a

lawyer cannot ignore the obvious. tr-such-a-cireumstance—it-may-be-reasonably
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m&tter—te—the|4| In determlnmg how to groceed under Qaragragh gb)! the |aV\:I\é

should give due consideration to the seriousness of the violation and its

consequences, the responsibility in the organization and the apparent motivation
of the person involved, the policies of the organization concerning such matters
and any other relevant considerations. Ordinarily, referral to a higher authority
would be necessary. In some circumstances, however, it may be appropriate for
the lawyer to ask the constituent to reconsider the matter; for example, if the
circumstances involve a consituent’s innocent misunderstanding of law and
subsequent acceptance of the lawyer’s advice, the lawyer may reasonably
conclude that the best interest of the organization does not require that the matter
be referred to higher authority. If a constituent persists in conduct contrary to the
lawyer’s advice, it will be necessary for the lawyer to take steps to have the
matter reviewed by a higher authority in the organization. If the matter is of
sufficient seriousness and importance or urgency to the organization, referral to a

higher authority in the organization may be necessary even if the lawyer has not
communicated with the constituent. Any measures taken should, to the extent

practicable, minimize the risk of revealing information relating to the
representation to persons outside the organization. Even in circumstances where
a lawyer is not obligated by Rule 1.13 to proceed, a lawyer may bring to the
attention of an organization client, including its highest authority, matters that the
lawyer reasonably believes to be of sufficient importance to warrant doing so in
the best interest of the organization.

5] Paragraph (b) also makes clear that when it is reasonably necessary to enable

the organization to address the matter in a timely and appropriate manner, the
lawyer must refer the matter to higher authority, including, if warranted by the
circumstances, the highest authority that can act on behalf of the organization

under applicable law. The organization’s highest authority—Ordinarih—thatis to
whom a matter may be referred ordinarily will be the board of directors or similar

governing body. However, applicable law may prescribe that under certain
conditions the highest authority reposes elsewhere;, for example, in the
independent directors of a corporation.

Relation to Other Rules

[6] The authority and responsibility provided in paragraphthis {bjrule are
concurrent with the authority and responsibility provided tein other Rrules. In
particular, this Rrule does not limit or expand the lawyer’s responsibility under

Rule16 18 116,33,0r3%41 +f—tnhe—lawyer—s—semee&are—be+ng4ased—by—an
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applicable-Paragraph (c) of this rule does not modify, restrict, or limit the
rovisions of Rule 1.6(b). Under paragraph (c), the lawyer may reveal
confidential information only when the organization’s highest authority insists
upon or fails to address threatened or ongoing action that is clearly a violation of

law. If the lawyer’s services are being used by an organization to further a crime
or fraud by the organization, Rule 1.6(b) may permit the lawyer to disclose

confidential information. In such circumstances Rule 1.2(d) may also be
applicable, in which event withdrawal from the representation under Rule

1.16(a)(1) may be required.

7] A lawyer who reasonably believes that he or she has been discharged because

of the lawyer’s actions taken pursuant to paragraph (b) or (c), or who withdraws
in circumstances that require or permit the lawyer to take action under either of
these paragraphs, must proceed as the lawyer reasonably believes necessary to
assure that the organization’s highest authority is informed of the lawyer’s
discharge or withdrawal.

Government Agency

may-be-more-difficult-in-the-government-contextDefining precisely the identity of
the client and prescribing the resulting obligations of such lawyers may be more
difficult in the government context and is a matter beyond the scope of these
rules. See Scope [18]. Although in some circumstances the client may be a
specific agency, it is-generallymay also be a branch of government, such as the
executive branch, or the government as a whole. For example, if the action or
failure to act involves the head of a bureau, either the department of which the
bureau is a part or the geverament-as-a-whelerelevant branch of government may
be the client for purpesepurposes of this Rrule. Moreover, in a matter involving
the conduct of government officials, a government lawyer may have authority
under applicable law to question such conduct more extensively than that of a
lawyer for a private organization in similar circumstances. Thus, when the client
is a governmental organization, a different balance may be appropriate between
maintaining confidentiality and assuring that the wrongful act is prevented or
rectified, for public business is involved. In addition, duties of lawyers employed

by the government or lawyers in military service may be defined by statutes and
regulation. This Rrule does not limit that authority. See rete-en-Scope.

Clarifying the Lawyer’s Role

[9] There are times when the organization’s interest may be or becemesbecome
adverse to those of one or more of its constituents. In such circumstances the
lawyer should advise any constituent, whose interest the lawyer finds adverse to
that of the organization of the conflict or potential conflict of interest, that the
lawyer cannot represent such constituent, and that such person may wish to
obtain independent representation. Care must be taken to assure that the
individual understands that, when there is such adversity of interest, the lawyer
for the organization cannot provide legal representation for that constituent and
individual, and that diseussiondiscussions between the lawyer for the
organization and the individual may not be privileged.
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[10] Whether such a warning should be given by the lawyer for the organization
to any constituent individual may turn on the facts of each case.

Dual Representation

[11] Paragraph (ef) recognizes that a lawyer for an organization may also
represent a principal officer or major shareholder.

Derivative Actions

[12] Under generally prevailing law, the shareholders or members of a
corporation may bring suit to compel the directors to perform their legal
obligations in the supervision of the organization. Members of unincorporated
associations have essentially the same right. Such an action may be brought
nominally by the organization, but usually is, in fact, a legal controversy over
management of the organization.

[13] The question can arise whether counsel for the organization may defend such
an action. The proposition that the organization is the lawyer’s client does not
alone resolve the issue. Most derivative actions are a normal incident of an
organization’s affairs, to be defended by the organization’s lawyer like any other
suit. However, if the claim involves serious charges of wrongdoing by those in
control of the organization, a conflict may arise between the lawyer’s duty to the
organization and the lawyer’s relationship with the board. In those circumstances,
Rule 1.7 governs who should represent the directors and the organization.

RULE 1.14: CLIENT UNBER-ADISABH-H~YWITH DIMINISHED
CAPACITY

(@) When a client’s abihtycapacity to make adequately considered decisions in
connection with thea representation is mpaireddiminished, whether because of
minority, mental disabHityimpairment, or fer-some other reason, the lawyer shall,
as far as reasonably possible, maintain a normal client-lawyer relationship with the
client.

(b) A lawyer may | a-guardian—or—take-otherprotectis
action-with-respect-to-achentonhy-when When the lawyer reasonably believes that
the client has diminished capacity, is at risk of substantial physical, financial, or
other harm unless action is taken and cannot adequately act in the client’s own
interest, the lawyer may take reasonably protective action, including consulting
individuals or entities that have the ability to take action to protect the client and,
in appropriate cases, seeking the appointment of a guardian ad litem, conservator,
or guardian.

(c) Information relating to the representation of a client with diminished capacity is
protected by Rule 1.6. When taking protective action pursuant to paragraph (b), the

lawyer is impliedly authorized under Rule 1.6(b)(3) to reveal information about the
client, but only to the extent reasonably necessary to protect the client’s interests.




Comment

[1] The normal client-lawyer relationship is based on the assumption that the
client, when properly advised and assisted, is capable of making decisions about
important matters. When the client is a minor or suffers from a diminished mental
disorder—or—disabilitycapacity, however, maintaining the ordinary client-lawyer
relationship may not be possible in all respects. In particular, ana_severely
incapacitated person may have no power to make legally binding decisions.
Nevertheless, a client lacking—legal-competencewith diminished capacity often
has the ability to understand, deliberate upon, and reach conclusions about
matters affecting the client’s own well-being.—Furthermore,—to—an—increasing
extent-thelawrecognizes—intermediate—degrees—of competence. For example,

children as young as five or six years of age, and certainly those of ten or twelve,
are regarded as having opinions that are entitled to weight in legal proceedings
concerning their custody. So also, it is recognized that some persons of advanced
age can be quite capable of handling routine financial matters while needing
special legal protection concerning major transactions.

_[2] The fact that a client suffers aan disabilityimpairment does not diminish the
lawyer’s obligation to treat the client with attentlon and respect. HEven if the
person has-ne-gua v
faete—gHade—Even—#—the—peren—dees—have a Iegal representatlve the Iawyer
should as far as possible accord the represented person the status of client,
particularly in maintaining communication.

[3] The client may wish to have family members or other persons participate in

discussions with the lawyer. When necessary to assist in the representation, the
presence of such persons generally does not affect the applicability of the
attorney-client evidentiary privilege. Nevertheless, the lawyer must keep the
client’s interests foremost and, except for protective action authorized under
paragraph (b), must look to the client, and not family members, to make decisions

on the client’s behalf.

[4] If a legal representative has already been appointed for the client, the lawyer
should ordinarily look to the representative for decisions on behalf of the client.
HIn_matters involving a legal—representative—has—not—been—appeintedminor,
whether the lawyer should seelook to suchthe parents as natural guardians may
depend on the type of proceeding or matter in which the lawyer is representing
the minor. If the lawyer represents the guardian as distinct from the ward, and is
aware that the guardian is acting adversely to the ward’s interest, the lawyer may
have an appeintment-where—it-would-serveobligation to prevent or rectify the
guardian’s misconduct. See Rule 1.2(d).

ki : ,

5] If a lawyer reasonably believes that a client is at risk of substantial physical
financial or other harm unless action is taken, and that a normal client-lawyer

relationship cannot be maintained as provided in paragraph (a) because the client
lacks sufficient capacity to communicate or to make adequately considered
decisions in connection with the representation, then paragraph (b) permits the
lawyer to take protective measures deemed necessary. Such measures could
include: consulting with family members, using a reconsideration period to
permit clarification or improvement of circumstances, using voluntary surrogate
decisionmaking tools, such as durable powers of attorney or consulting with
support groups, professional services, adult-protective agencies, or other
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individuals or entities that have the ability to protect the client. In taking any
protective action, the lawyer should be guided by such factors as the wishes and
values of the client to the extent known, the client’s best interests and the goals of
intruding into the client’s decisionmaking autonomy to the least extent feasible

maximizing client capacities, and respecting the client’s family and social
connections.

[6] In determining the extent of the client’s diminished capacity, the lawyer

should consider and balance such factors as: the client’s ability to articulate
reasoning leading to a decision, variability of state of mind and ability to
appreciate conseguences of a decision, the substantive fairness of a decision, and
the consistency of a decision with the known long-term commitments and values
of the client. In appropriate circumstances, the lawyer may seek guidance from an
appropriate diagnostician.

[7] If a legal representative has not been appointed, the lawyer should consider
whether appointment of a guardian ad litem, conservator, or guardian is necessary
to protect the client’s interests. Thus, if a disabled-client with diminished capacity
has substantial property that should be sold for the client’s benefit, effective

completion of the transaction erdinariymay reguiresrequire appointment of a
legal representative. In addition, rules of procedure in litigation sometimes

provide that minors or persons with diminished capacity must be represented by a
guardian or _next friend if they do not have a general guardian. In many
circumstances, however, appointment of a legal representative may be more
expensive or traumatic for the client_than circumstances in fact require.
Evaluation of thesesuch censiderationscircumstances is a matter efentrusted to
the professional judgment en—the—lawyers—partof the lawyer. In considering
alternatives, however, the lawyer should be aware of any law that requires the

8] Disclosure of the client’s diminished capacity could adversely affect the
client’s interests. For example, raising the question could, in some circumstances
lead to proceedings for involuntary commitment. Information relating to the

representation is protected by Rule 1.6. Therefore, unless authorized to do so, the
lawyer may not disclose such information. When taking protective action

ursuant to paragraph (b), the lawyer is impliedly authorized to make the
necessary disclosures, even when the client directs the lawyer to the contrary.
Nevertheless, given the risks of disclosure, paragraph (c) limits what the lawyer
may disclose in consulting other individuals or entities or seeking the
appointment of a legal representative. At the very least, the lawyer should
determine whether it is likely that the person or entity consulted will act
adversely to the client’s interests before discussing matters related to the client.
The lawyer’s position in such cases is an unavoidably difficult one.

Emergency Legal Assistance
[9] In an emergency where the health, safety, or financial interest of a person with

seriously diminished capacity is threatened with imminent and irreparable harm,

a lawyer may take legal action on behalf of such a person even though the person
is unable to establish a client-lawyer relationship or to make or express

considered judgments about the matter, when the person or another acting in
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good faith on that person’s behalf has consulted the lawyer. Even in such an
emergency, however, the lawyer should not act unless the lawyer reasonably
believes that the person has no other lawyer, agent, or other representative
available. The lawyer should take legal action on behalf of the person only to the
extent reasonably necessary to maintain the status quo or otherwise avoid
imminent and irreparable harm. A lawyer who undertakes to represent a person in
such an exigent situation has the same duties under these rules as the lawyer
would with respect to a client.

[10] A lawyer who acts on behalf of a person with seriously diminished capacity
in an emergency should keep the confidences of the person as if dealing with a
client, disclosing them only to the extent necessary to accomplish the intended
protective action. The lawyer should disclose to any tribunal involved and to any
other counsel involved the nature of his or her relationship with the person. The
lawyer should take steps to regularize the relationship or implement other
protective solutions as soon as possible. Normally, a lawyer would not seek
compensation for such emergency actions taken.

RULE 1.15: SAFEKEEPING PROPERTY

(@) All funds of clients or third persons held by a lawyer or law firm in connection
with a representation shall be deposited in one or more identifiable interest bearing
trust accounts as set forth in paragraphs (d) through (g). No funds belonging to the
lawyer or law firm shall be deposited therein except as follows:

(1) funds of the lawyer or law firm reasonably sufficient to pay service charges
may be deposited therein:;

(2) funds belonging in part to a client or third person and in part presently or
potentially to the lawyer or law firm must be deposited therein.

(b) A lawyer must withdraw earned fees and any other funds belonging to the
lawyer or the law firm from the trust account within a reasonable time after the
fees have been earned or entitlement to the funds has been established, and the
lawyer must provide the client or third person with: (i) written notice of the time,
amount, and the-purpose of the withdrawal; and (ii) an accounting of the client’s or
third person’s funds in the trust account. If the right of the lawyer or law firm to
receive funds from the account is disputed by the client or third person claiming
entitlement to the funds, the disputed portion shall not be withdrawn until the
dispute is finally resolved. If the right of the lawyer or law firm to receive funds
from the account is disputed within a reasonable time after the funds have been
withdrawn, the disputed portion must be restored to the account until the dispute is
resolved.

(c) A lawyer shall:

(1) promptly notify a client or third person of the receipt of the client’s or third
person’s funds, securities, or other properties:;

(2) identify and label securities and properties of a client or third person promptly
upon receipt and place them in a safe deposit box or other place of safekeeping as
soon as practicable:;
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(3) maintain complete records of all funds, securities, and other properties of a
client or third person coming into the possession of the lawyer and render
appropriate accounts to the client or third person regarding them-;
(4) promptly pay or deliver to the client or third person as requested the funds,
securities, or other properties in the possession of the lawyer which the client or
third person is entitled to receive:; and

5) deposit all fees in advance of the legal services being performed into a trust

account and withdraw the fees as earned, unless the lawyer and the client have
entered into a written agreement pursuant to Rule 1.5(b).

(d) Each trust account referred to in paragraph (a) shall be an interest bearing
account in a bank, savings bank, trust company, savings and loan association,
savings association, or federally regulated investment company selected by a
lawyer in the exercise of ordinary prudence.

(e) A lawyer who receives client or third person funds shall maintain a pooled
interest bearing trust account for deposit of funds that are nominal in amount or
expected to be held for a short period of time. The interest accruing on this
account, net of any transaction costs, shall be paid to the Lawyer Trust Account
Board established by the Minnesota Supreme Court.

(F) All client or third person funds shall be deposited in the account specified in
paragraph (e) unless they are deposited in a:

(1) separate interest bearing trust account for the particular third person, client, or
client’s matter on which the interest, net of any transaction costs, will be paid to
the client or third person; or

(2) pooled interest bearing trust account with subaccounting which will provide for
computation of interest earned by each client’s or third person’s funds and the
payment thereof, net of any transaction costs, to the client.

(9) In determining whether to use the account specified in paragraph (e) or an
account specified in paragraph (f), a lawyer shall take into consideration the
following factors:

(1) the amount of interest which the funds would earn during the period they are
expected to be deposited;

(2) the cost of establishing and administering the account, including the cost of the
lawyer’s services;

(3) the capability of financial institutions described in paragraph (d) to calculate
and pay interest to individual clients.

(h) Every lawyer engaged in private practice of law shall maintain or cause to be
maintained on a current basis books and records sufficient to demonstrate income
derived from, and expenses related to, the lawyer’s private practice of law, and to
establish compliance with paragraphs (a) through (f). Equivalent books and records
demonstrating the same information in an easily accessible manner and in
substantially the same detail are acceptable. The books and records shall be
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preserved for at least six years following the end of the taxable year to which they
relate or, as to books and records relating to funds or property of clients or third
persons, for at least six years after completion of the employment to which they
relate.

(i) Every lawyer subject to paragraph (h) shall certify, in connection with the
annual renewal of the lawyer’s registration and in such form as the Clerk of the
Appellate Court may prescribe, that the lawyer or the lawyer’s law firm maintains
books and records as required by paragraph (h)._The Lawyers Professional

Responsibility Board shall publish annually the books and records required by
paragraph (h).

(J)) Lawyer trust accounts shall be maintained only in financial institutions
approved by the Office of Lawyers Professional Responsibility. Every check, draft,
electronic transfer, or other withdrawal instrument or authorization shall be

personally signed or, in the case of electronic, telephone, or wire transfer, directed
by one or more lawyers authorized by the law firm.

(k) A financial institution shall be approved as a depository for lawyer trust
accounts if it shat-files with the Office of Lawyers Professional Responsibility an
agreement, in a form provided by the Office, to report to the Office in the event
any properly payable instrument is presented against a lawyer trust account
containing insufficient funds, irrespective of whether er—net-the instrument is
honored. The Lawyers Professional Responsibility Board shall establish rules
governing approval and termination of approved status for financial institutions,
and shall annually publish a list of approved financial institutions. No trust account
shall be maintained in any financial institution whichthat does not agree to make
such reports. Any such agreement shall apply to all branches of the financial
institution and shall not be canceled except upon 3)three days notice in writing to
the Office.

(I) The overdraft notification agreement shall provide that all reports made by the
financial institution shall be in the following format:

(1) in the case of a dishonored instrument, the report shall be identical to the
overdraft notice customarily forwarded to the depositor, and should include a copy
of the dishonored instrument, if such a copy is normally provided to depositors:;
(2) +in the case of an instruments that areis presented against insufficient funds but
which instruments areis honored, the report shall identify the financial institution,
the lawyer or law firm, the account number, the date of presentation for payment,
and the date paid, as well as the amount of overdraft created thereby.

Such reports shall be made simultaneously with, and within the time provided by
law for notice of dishonor, if any. If an instrument presented against insufficient
funds is honored, then the report shall be made within {5)five banking days of the
date of presentation for payment against insufficient funds.
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(m) Every lawyer practicing or admitted to practice in this jurisdiction shall, as a
condition thereof, be conclusively deemed to have consented to the reporting and
production requirements mandated by this ¥Rule.

(n) Nothing herein shall preclude a financial institution from charging a particular
lawyer or law firm for the reasonable cost of producing the reports and records
required by this rule.

(o) Definitions.

“Financial Institution” includes banks, savings and loan associations, savings
banks, and any other business or person whichthat accepts for deposit funds held in
trust by lawyers.

“Properly payable” refers to an instrument which, if presented in the normal course
of business, is in a form requiring payment under the laws of this jurisdiction.

“Notice of dishonor” refers to the notice which a financial institution is required to
give, under the laws of this jurisdiction, upon presentation of an instrument
whichthat the institution dishonors.

Comment

[1] A lawyer should hold property of others with the care required of a
professional fiduciary. Securities should be kept in a safe deposit box, except
when some other form of safekeeping is warranted by special circumstances. All
property whichthat is the property of clients or third persons-sheuld, including
prospective clients, must be kept separate from the lawyer’s business and
personal property and, if monies, in one or more trust accounts. Separate trust
accounts may be warranted when administering estate monies or acting in similar
fiduciary capacities.

2] While normally it is impermissible to commingle the lawyer’s own funds with
client funds, paragraph (a) (1) provides that it is permissible when necessary to
pay bank service charges on that account. Accurate records must be kept
regarding which part of the funds is the lawyer’s.

[3] Lawyers often receive funds from third-partiesfrom-which the lawyer’s fee
will be paid. H-there-is-risk-that the-client-may-divert-the funds-without-paying-the
feetheThe lawyer is not required to remit the-pertion-from-which-the fee-is-to be

paidthe client funds that the lawyer reasonably believes represent fees owed
However, a lawyer may not hold funds to coerce a client into accepting the

lawyer’s contention. The disputed portion of the funds shetldmust be kept in a
trust_account and the lawyer should suggest means for prompt resolution of the
dispute, such as arbitration. The undisputed portion of the funds shall be promptly
distributed.

Fhird_[4] Paragraph (b) also recognizes that third parties,—sueh—as—a—client’s
ereditors; may have justlawful claims against_specific funds or other property in a
lawyer’s custody, such as a client’s creditor who has a lien on funds recovered in

a personal injury action. A lawyer may have a duty under applicable law to
protect such third-party claims against wrongful interference by the client. In

69



such cases, and-aceordinghy-maywhen the third-party claim is not frivolous under

applicable law, the lawyer must refuse to surrender the property to the client until
the claims are resolved. However—aA lawyer should not unilaterally assume to
arbitrate a dispute between the client and the third party, but, when there are

substantial grounds for dispute as to the person entitled to the funds, the lawyer
may file an action to have a court resolve the dispute.

_[5] The obligations of a lawyer under this Rrule are independent of those arising
from activity other than rendering legal services. For example, a lawyer who
serves only as an escrow agent is governed by the applicable law relating to
fiduciaries even though the lawyer does not render legal services in the

transaction_and is not governed by this rule.

RULE 1.16: DECLINING OR TERMINATING REPRESENTATION

(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where
representation has commenced, shall withdraw from the representation of a client
if:

(1) the representation will result in violation of the Rules—ofProfessional
ConduetRules of Professional Conduct or other law;

(2) the lawyer’s physical or mental condition materially impairs the lawyer’s
ability to represent the client; or

(3) the lawyer is discharged.

(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a

client if:

(1) withdrawal can be accomplished without material adverse effect on the
interests of the client;-of

(42) the client persists in a course of action ustrginvolving the lawyer’s services
that the lawyer reasonably believes is crlmlnal or fraudulent—

ehent—n&(lB) the cllent has used the Iawyer S services to perpetrate a crime or
fraud;

(24) athe client insists upon pursuing—an—ebjectivetaking action that the lawyer
considers repugnant or #mprudentwith which the lawyer has a fundamental

disagreement;
(35) the client fails substantially to fulfill an obligation to the lawyer regarding the

lawyer’s services and has been given reasonable warning that the lawyer will
withdraw unless the obligation is fulfilled;

(46) the representation_will result in an unreasonable financial burden on the
lawyer or has been rendered unreasonably difficult by the client; or

(57) other good cause for withdrawal exists.

() If

(c) A lawyer must comply with applicable law requiring notice to or permission for
wﬁhd%awal—#emﬁempleymem—tsrteqwted—by—th&mle&of a trlbunal—a—lawer—shau
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permission-_when terminating a representation. When ordered to do so by a
tribunal, a lawyer shall continue representation notwithstanding good cause for
terminating the representation.

(d) Upon termination of representation, a lawyer shall take steps to the extent
reasonably practicable to protect a client’s interests, such as giving reasonable
notice to the client, allowing time for employment of other counsel, surrendering
papers and property to which the client is entitled, and refunding any advance
payment of fees or expenses that has not been earned_or incurred.

e) Papers and property to which the client is entitled include the followin

whether stored electronically or otherwise:

1) in all representations, the papers and property delivered to the lawyer by or on
behalf of the client and the papers and property for which the client has paid the
lawyer’s fees and reimbursed the lawyer’s costs;

(2) in pending claims or litigation representations:

i) all pleadings, motions, discovery, memoranda, correspondence and other
litigation materials which have been drafted and served or filed, regardless of
whether the client has paid the lawyer for drafting and serving the document(s),
but shall not include pleadings, discovery, motion papers, memoranda and
correspondence which have been drafted, but not served or filed if the client has
not paid the lawyer’s fee for drafting or creating the documents; and
(i) all items for which the lawyer has agreed to advance costs and expenses
regardless of whether the client has reimbursed the lawyer for the costs and
expenses including depositions, expert opinions and statements, business records,
witness statements, and other materials that may have evidentiary value;

3) in _non-litigation or transactional representations, client files, papers, and
property shall not include drafted but unexecuted estate plans, title opinions,
articles of incorporation, contracts, partnership agreements, or any other

unexecuted document which does not otherwise have legal effect, where the client
has not paid the lawyer’s fee for drafting the document(s).

() A lawyer may charge a client for the reasonable costs of duplicating or
retrieving the client’s papers and property after termination of the representation
only if the client has, prior to termination of the lawyer’s services, agreed in
writing to such a charge.

A lawyer shall not condition the return of client papers and property on
payment of the lawyer’s fee or the cost of copying the files or papers.

Comment

[1] A lawyer should not accept representation in a matter unless it can be
performed competently, promptly, without improper conflict of interest and to
completion._Ordinarily, a representation in a matter is completed when the
agreed-upon assistance has been concluded. See Rules 1.2(c) and 6.5. See also
Rule 1.3, Comment [4].
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Mandatory Withdrawal

[2] A lawyer ordinarily must decline or withdraw from representation if the client
demands that the lawyer engage in conduct that is illegal or violates the Rules of
Professional Conduct or other law. The lawyer is not obliged to decline or
withdraw simply because the client suggests such a course of conduct; a client
may make such a suggestion in the hope that a lawyer will not be constrained by
a professional obligation.

[3] When a lawyer has been appointed to represent a client, withdrawal ordinarily
requires approval of the appointing authority. See also Rule 6.2. Similarly, court
approval or notice to the court is often required by applicable law before a lawyer
withdraws from pending litigation. Difficulty may be encountered if withdrawal
is based on the client’s demand that the lawyer engage in unprofessional conduct.
The court may wishreguest an explanation for the withdrawal, while the lawyer
may be bound to keep confidential the facts that would constitute such an
explanation. The lawyer’s statement that professional considerations require
termination of the representation ordinarily should be accepted as sufficient.

Lawyers should be mindful of their obligations to both clients and the court under
Rules 1.6 and 3.3.

Discharge

[4] A client has a right to discharge a lawyer at any time, with or without cause,
subject to liability for payment for the lawyer’s services. Where future dispute
about the withdrawal may be anticipated, it may be advisable to prepare a written
statement reciting the circumstances.

[5] Whether a client can discharge appointed counsel may depend on applicable
law. A client seeking to do so should be given a full explanation of the
consequences. These consequences may include a decision by the appointing
authority that appointment of successor counsel is unjustified, thus requiring self-

representation by the client-to-represent-himself.

[6]_If the client is—mentally—incompetenthas severely diminished capacity, the
client may lack the legal capacity to discharge the lawyer, and in any event the

discharge may be seriously adverse to the client’s interests. The lawyer should
make special effort to help the client consider the consequences and,——an

extreme-case; may initiate-proceedings-for-a-conservatorship-orsimilar-protection

of-the-client—Seetake reasonably necessary protective action as provided in Rule
1.14.

Optional Withdrawal

[71_A lawyer may withdraw from representation in some circumstances. The

lawyer has the option to withdraw if it can be accomplished without material
adverse effect on the client’s interests. Withdrawal is_also justified if the client
persists in a course of action that the lawyer reasonably believes is criminal or
fraudulent, for a lawyer is not required to be associated with such conduct even if

the lawyer does not further it. Withdrawal is also permitted if the lawyer’s
services were misused in the past even if that would materially prejudice the

client. The lawyer may also—may withdraw where the client insists on ataking
action that the lawyer considers repugnant or imprudent-ebjectivewith which the
lawyer has a fundamental disagreement.
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[8]_A lawyer may withdraw if the client refuses to abide by the terms of an
agreement relating to the representation, such as an agreement concerning fees or
court costs or an agreement limiting the objectives of the representation.

RULE 1.17: SALE OF LAW PRACTICE

(a) A lawyer shall not sell or buy a law practice unless:

(1) Fthe seller sells the practice as an entirety, as defined in paragraph (c) of this
Rrule, to a lawyer or firm of lawyers licensed to practice law in Minnesota; and

(2) Fthe seller sends a written notification that complies with paragraph (d) of this
Rrule to all clients whose files are currently active and all clients whose inactive
files will be taken over by the buying lawyer or firm of lawyers.

(b) The buying lawyer or firm of lawyers shall not increase the fees charged to
clients by reason of the sale for a period of at least one year from the date of the
sale. The buying lawyer or firm of lawyers shall honor all existing fee agreements
for at least one year from the date of the sale and shall continue to completion, on
the same terms agreed to by the selling lawyer and the client, any matters that the
selling lawyer has agreed to do on a pro bono publico basis or for a reduced fee.

(c) For purposes of this Rrule, a practice is sold as an entirety if the buying lawyer
or firm of lawyers assumes responsibility for at least all of the currently active files
except those that deal with matters that the buying lawyer or firm of lawyers would
not be competent to handle, those that the buying lawyer or firm of lawyers would
be barred from handling because of a conflict of interest, or those from which the
selling lawyer is denied permission to withdraw by a tribunal in a matter subject to
Rule 1.16(c).

(d) The written notification that the sellering lawyer must send pursuant to
paragraph (a)(2) of this Rrule must include at a minimum:

(1) A statement that the law practice of the selling lawyer has been sold to the
buying lawyer or law firm;

(2) A summary of the buying lawyer’s or lawfirm’s professional background,
including education and experience and the length of time that the buying lawyer
or members of the buying law firm hashave been in practice;

(3) A statement that the client has the right to continue to retain the buying lawyer
under the same fee arrangement as the client had with the selling lawyer or to have
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the client’s complete file sent to the client or to another lawyer of the client’s
choice.

(e) If the written notification described in paragraph (d) has actually reached the
client through personal service or by certified mail, the notification may include a
provision that-statesstating that if the client does not respond to the buying lawyer
by ninety days from the date that the client receives the notification, the client’s
silence shall be deemed to be the client’s waiver of confidentiality and the client’s
consent to the buying lawyer’s representing the client in the matter that was the
subject of the selling lawyer’s representation. The client’s failure to respond within
that time shall be such a waiver and consent.

(F) The transaction may include a promise by the selling lawyer that the selling
lawyer will not engage in the practice of law for a reasonable period of time within
a reasonable geographic area and will not advertise for or solicit clients within that
area for that time.

(9) The selling lawyer shall retain responsibility for the proper management and
disposition of all inactive files that are not transferred as part of the sale of the law
practice.

(h) For purposes of this Rrule, the term “lawyer” means an individual lawyer or a
law firm that buys or sells a law practice.

Comment

[1] A representative of a deceased, disabled or disappeared lawyer may sell the
lawyer’s law practice under the same restrictions as imposed by this Rrule. See
Rule 5.4 (a)(4).

[2]- Rule 1.6 on Confidentiality of Information limits the amount and type of
information that the selling lawyer may give to the potential buying lawyer
during negotiations. Before the prospective buyer could see the client’s files, the
selling lawyer would be required to obtain from the affected client a waiver of
confidentiality.

[3] The selling lawyer should consider extending malpractice insurance for some

reasonable period of time following the sale to insure against losses arising from
errors that might come to light after the sale.

RULE 1.18: DUTIES TO PROSPECTIVE CLIENT

(a) A person who discusses with a lawyer the possibility of forming a client-lawyer
relationship with respect to a matter is a prospective client.

b) Even when no client-lawyer relationship ensues, a lawyer who has had
discussions with a prospective client shall not use or reveal information learned in
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the consultation, except as Rule 1.9 would permit with respect to information of a
former client.

c) A lawyer subject to paragraph (b) shall not represent a client with interests

materially adverse to those of a prospective client in the same or a substantially
related matter if the lawyer received information from the prospective client that
could be significantly harmful to that person in the matter, except as provided in

aragraph (d). If a lawyer is disqualified from representation under this paragraph
no lawyer in a firm with which that lawyer is associated may knowingly undertake
or continue representation in such a matter, except as provided in paragraph (d).

d) When the lawyer has received disqualifying information as defined in

paragraph (c), representation is permissible if:

1) both the affected client and the prospective client have given informed consent
confirmed in writing: or

2) the lawyer who received the information took reasonable measures to avoid
exposure to _more disqualifying information than was reasonably necessary to
determine whether to represent the prospective client, and

i) the disqualified lawyer is timely screened from any participation in the matter
and is apportioned no part of the fee therefrom; and

(ii) written notice is promptly given to the prospective client.

mmen

[1] Prospective clients, like clients, may disclose information to a lawyer, place

documents or _other property in the lawyer’s custody, or rely on the lawyer’s
advice. A lawyer’s discussions with a prospective client usually are limited in
time and depth and leave both the prospective client and the lawyer free (and
sometimes required) to proceed no further. Hence, prospective clients should

receive some but not all of the protection afforded clients.

[2] Not all persons who communicate information to a lawyer are entitled to

protection under this rule. A person who communicates information unilaterally
to a lawyer, without any reasonable expectation that the lawyer is willing to
discuss the possibility of forming a client-lawyer relationship, is not a

“prospective client” within the meaning of paragraph (a).

3] It is often necessary for a prospective client to reveal information to the

lawyer during an initial consultation prior to the decision about formation of a
client-lawyer relationship. The lawyer often must learn such information to
determine whether there is a conflict of interest with an existing client and
whether the matter is one that the lawyer is willing to undertake. Paragraph (b)
prohibits the lawyer from using or revealing that information, except as permitted
by Rule 1.9, even if the client or lawyer decides not to proceed with the

representation. The duty exists regardless of how brief the initial conference may

o
©

[4] In order to avoid acquiring disqualifying information from a prospective

client, a lawyer considering whether or not to undertake a new matter should limit
the initial interview to only such information as reasonably appears necessary for
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that purpose. Where the information indicates that a conflict of interest or other
reason for non-representation exists, the lawyer should so inform the prospective
client or decline the representation. If the prospective client wishes to retain the
lawyer, and if consent is possible under Rule 1.7, then consent from all affected
present or former clients must be obtained before accepting the representation.

[6] A lawyer may condition conversations with a prospective client on the
person’s informed consent that no information disclosed during the consultation
will prohibit the lawyer from representing a different client in the matter. See
Rule 1.0(f) for the definition of informed consent. If the agreement expressly so
provides, the prospective client may also consent to the lawyer’s subsequent use
of information received from the prospective client.

6] Even in the absence of an agreement, under paragraph (c), the lawyer is not

prohibited from representing a client with interests adverse to those of the
prospective client in the same or a substantially related matter unless the lawyer
has received from the prospective client information that could be significantly
harmful if used against the prospective client in the matter.

[7] Under paragraph (c), the prohibition in this rule is imputed to other lawyers as
provided in Rule 1.10, but, under paragraph (d), imputation may be avoided if the
lawyer obtains the informed consent, confirmed in writing, of both the
prospective and affected clients. In the alternative, imputation may be avoided if

all disqualified lawyers are timely screened and written notice is promptly given
to the prospective client. See Rule 1.0(1) (requirements for screening procedures).

Paragraph (d)(1) does not prohibit the screened lawyer from receiving a salary or

partnership share established by prior independent agreement, but that lawyer
may not receive compensation directly related to the matter in which the lawyer
is disqualified.

[8] Notice, including a description of the screened lawyer’s prior representation
and of the screening procedures employed, generally should be given as soon as
practicable after the need for screening becomes apparent. When disclosure is
likely to significantly injure the client, a reasonable delay may be justified.

9] For the duty of competence of a lawyer who gives assistance on the merits of

a matter to a prospective client, see Rule 1.1. For a lawyer’s duties when a
prospective client entrusts valuables or papers to the lawyer’s care, see Rule 1.15.
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COUNSELOR
RULE 2.1: ADVISOR

In representing a client, a lawyer shall exercise independent professional judgment
and render candid advice. In rendering advice, a lawyer may refer not only to the
law but to other considerations such as moral, economic, social, and political
factors, that may be relevant to the client’s situation.

Comment
Scope of Advice

[1] A client is entitled to straightforward advice expressing the lawyer’s honest
assessment. Legal advice often involves unpleasant facts and alternatives that a
client may be disinclined to confront. In presenting advice, a lawyer endeavors to
sustain the client’s morale and may put advice in as acceptable a form as honesty
permits. However, a lawyer should not be deterred from giving candid advice by
the prospect that the advice will be unpalatable to the client.

[2] Advice couched in narrewdynarrow legal terms may be of little value to a
client, especially where practical considerations, such as cost or effects on other
people, are predominant. Purely technical legal advice, therefore, can sometimes
be inadequate. It is proper for a lawyer to refer to relevant moral and ethical
considerations in giving advice. Although a lawyer is not a moral advisor as such,
moral and ethical considerations impinge upon most legal questions and may
decisively influence how the law will be applied.

[3]1_A client may expressly or impliedly ask the lawyer for purely technical
advice. When such a request is made by a client experienced in legal matters, the
lawyer may accept it at face value. When such a request is made by a client
inexperienced in legal matters, however, the lawyer’s responsibility; as advisor;
may include indicating that more may be involved than strictly legal
considerations.

[4] Matters that go beyond strictly legal questions may also be in the domain of
another profession. Family matters can involve problems within the professional
competence of psychiatry, clinical psychology or social work; business matters
can involve problems within the competence of the accounting profession or of
financial specialists. Where consultation with a professional in another field is
itself something a competent lawyer would recommend, the lawyer should make
such a recommendation. At the same time, a lawyer’s advice at its best often
consists of recommending a course of action in the face of conflicting
recommendations of experts.

Offering Advice

[5].In general, a lawyer is not expected to give advice until asked by the client.
However, when a lawyer knows that a client proposes a course of action that is
likely to result in substantial adverse legal consequences to the client, the
lawyer’s duty to the client under Rule 1.4 may require that the lawyer actoffer
advice if the client’s course of action is related to the representation. Similarly

when a matter is likely to involve litigation, it may be necessary under Rule 1.4 to
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inform the client of forms of dispute resolution that might constitute reasonable
alternatives to litigation. A lawyer ordinarily has no duty to initiate investigation
of a client’s affairs or to give advice that the client has indicated is unwanted, but
a lawyer may initiate advice to a client when doing so appears to be in the client’s
interest.

RULE 2.2 (deleted)HINFERMEDIARY
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RULE 2.3: EVALUATION FOR USE BY THIRD PERSONS

(a) A lawyer may undertakeprovide an evaluation of a matter affecting a client for
the use of someone other than the client if:{2) the lawyer reasonably believes that
making the evaluation is compatible with other aspects of the lawyer’s relationship

with the client; and(2) the client consents after consultation or the evaluation is
tmphiedhyauthorized-by-the-nature-of the representation-of the-client.

b) When the lawyer knows or reasonably should know that the evaluation is likel

to affect the client’s interests materially and adversely, the lawyer shall not provide
the evaluation unless the client gives informed consent.

(bc) Except as disclosure is reguiredauthorized in connection with a report of an
evaluation, information relating to the evaluation is otherwise protected by Rule
1.6.

Comment
Definition

[1]_An evaluation may be performed at the client’s direction butor when
impliedly authorized in order to carry out the representation. See Rule 1.2. Such
an evaluation may be for the primary purpose of establishing information for the
benefit of third parties; for example, an opinion concerning the title of property
rendered at the behest of a vendor for the information of thea prospective
purchaser, or at the behest of a borrower for the information of a prospective
lender. In some situations, the evaluation may be required by a government
agency; for example, an opinion concerning the legality of the securities
registered for sale under the securities laws. In other instances, the evaluation
may be required by a thlrd person, such as a purchaser of a busmess

[2] A legal evaluation should be distinguished from an investigation of a person
with whom the lawyer does not have a client-lawyer relationship. For example, a
lawyer retained by a purchaser to analyze a vendor’s title to property does not
have a client-lawyer relationship with the vendor. So also, an investigation into a
person’s affairs by a government lawyer, or by special counsel employed by the
government, is not an evaluation as that term is used in this Rrule. The question is
whether the lawyer is retained by the person whose affairs are being examined.
When the lawyer is retained by that person, the general rules concerning loyalty
to client and preservation of confidences apply, which is not the case if the
lawyer is retained by someone else. For this reason, it is essential to identify the
person by whom the lawyer is retained. This should be made clear not only to the
person under examination, but also to others to whom the results are to be made
available.
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DutyDuties Owed to Third Person.and Client

[3] When the evaluation is intended for the information or use of a third person, a
legal duty to that person may or may not arise. That legal question is beyond the
scope of this Rrule. However, since such an evaluation involves a departure from
the normal client-lawyer relationship, careful analysis of the situation is required.
The lawyer must be satisfied as a matter of professional judgment that making the
evaluation is compatible with other functions undertaken ion behalf of the client.
For example, if the lawyer is acting as advocate in defending the client against
charges of fraud, it would normally be incompatible with that responsibility for
the lawyer to perform an evaluation for others concerning the same or a related
transaction. Assuming no such impediment is apparent, however, the lawyer
should advise the client of the implications of the evaluation, particularly the
lawyer’s responsibilities to third persons and the duty to disseminate the findings.

Access to and Disclosure of Information

[4] The quality of an evaluation depends on the freedom and extent of the
investigation upon which it is based. Ordinarily a lawyer should have whatever
latitude of investigation seems necessary as a matter of professional judgment.
Under some circumstances, however, the terms of the evaluation may be limited.
For example, certain issues or sources may be categorically excluded, or the
scope of search may be limited by time constraints or the nen-
cooperationnoncooperation of persons having relevant information. Any such
limitations whichthat are material to the evaluation should be described in the
report. If after a lawyer has commenced an evaluation, the client refuses to
comply with the terms upon which it was understood the evaluation was to have
been made, the lawyer’s obligations are determined by law, having reference to
the termterms of the client’s agreement and the surrounding circumstances._In no
circumstance is the lawyer permitted to knowingly make a false statement of
material fact or law in providing an evaluation under this rule. See Rule 4.1.

ining Client’s Inform nsen

5] Information relating to an evaluation is protected by Rule 1.6. In man

situations, providing an evaluation to a third party poses no significant risk to the
client; thus, the lawyer may be impliedly authorized to disclose information to
carry out the representation. See Rule 1.6(b)(3). Where, however, it is reasonabl
likely that providing the evaluation will affect the client’s interests materially and
adversely, the lawyer must first obtain the client’s consent after the client has
been adequately informed concerning the important possible effects on the
client’s interests. See Rules 1.6(a) and 1.0(f).

Financial Auditors’ Requests for Information

[6] When a question concerning the legal situation of a client arises at the
instance of the client’s financial auditor and the question is referred to the lawyer,
the lawyer’s response may be made in accordance with procedures recognized in
the legal profession. Such a procedure is set forth in the American Bar
Association Statement of Policy Regarding Lawyers’ Responses to Auditors’
Requests for Information, adopted in 1975.
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RULE 2.4: L AWYER SERVING AS THIRD-PARTY NEUTRAL

a) A lawver serves as a third-party neutral when the lawyer assists two or more

persons who are not clients of the lawyer to reach a resolution of a dispute or other
matter that has arisen between them. Service as a third-party neutral may include
service as an arbitrator, a mediator or in such other capacity as will enable the
lawyer to assist the parties to resolve the matter.

(b) A lawyer serving as a third-party neutral shall inform unrepresented parties that
the lawyer is not representing them. When the lawyer knows or reasonably should
know that a party does not understand the lawyer’s role in the matter, the lawyer
shall explain the difference between the lawyer’s role as a third-party neutral and a
lawyer’s role as one who represents a client.

mmen

[1] Alternative dispute resolution has become a substantial part of the civil justice
system. Aside from representing clients in dispute-resolution processes, lawyers
often serve as third-party neutrals. A third-party neutral is a person, such as a
mediator, arbitrator, conciliator or evaluator, who assists the parties, represented
or_unrepresented, in the resolution of a dispute or in the arrangement of a
transaction. Whether a third-party neutral serves primarily as a facilitator,
evaluator or decisionmaker depends on the particular process that is either
selected by the parties or mandated by a court.

2] The role of a third-party neutral is not unique to lawyers, although, in some
court-connected contexts, only lawyers are allowed to serve in this role or to
handle certain types of cases. In performing this role, the lawyer may be subject
to court rules or other law that apply either to third-party neutrals generally or to
lawyers serving as third-party neutrals. Lawyer-neutrals may also be subject to
various codes of ethics, such as the Code of Ethics for Arbitration in Commercial

Disputes prepared by a joint committee of the American Bar Association and the
American Arbitration Association or the Model Standards of Conduct for
Mediators jointly prepared by the American Bar Association, the American
Avrbitration Association and the Society of Professionals in Dispute Resolution.

3] Unlike nonlawyers who serve as third-party neutrals, lawyers serving in this

role may experience unigue problems as a result of differences between the role
of a third-party neutral and a lawyer’s service as a client representative. The

potential for confusion is significant when the parties are unrepresented in the

rocess. Thus, paragraph (b) requires a lawyer-neutral to inform unrepresented
parties that the lawyer is not representing them. For some parties, particularly
parties who frequently use dispute-resolution processes, this information will be
sufficient. For others, particularly those who are using the process for the first
time, more information will be required. Where appropriate, the lawyer should
inform unrepresented parties of the important differences between the lawyer’s
role as third-party neutral and a lawyer’s role as a client representative, including
the inapplicability of the attorney-client evidentiary privilege. The extent of

disclosure required under this paragraph will depend on the particular parties
involved and the subject matter of the proceeding, as well as the particular

features of the dispute-resolution process selected.
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[4] A lawyer who serves as a third-party neutral subsequently may be asked to
serve as a lawyer representing a client in the same matter. The conflicts of

interest that arise for both the individual lawyer and the lawyer’s law firm are
addressed in Rule 1.12.

5] Lawyers who represent clients in alternative dispute-resolution processes are

governed by the Rules of Professional Conduct. When the dispute-resolution
process takes place before a tribunal, as in binding arbitration (see Rule 1.0(n)),

the lawyer’s duty of candor is governed by Rule 3.3. Otherwise, the lawyer’s duty
of candor toward both the third-party neutral and other parties is governed by
Rule 4.1,
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ADVOCATE
RULE 3.1: MERITORIOUS CLAIMS AND CONTENTIONS

A lawyer shall not bring or defend a proceeding, or assert or controvert an issue
therein, unless there is a basis_in law and fact for doing so that is not frivolous,
which includes a good faith argument for an extension, modification, or reversal of
existing law. A lawyer for thea defendant in a criminal proceeding, or thea
respondent in a proceeding that could result in incarceration, may nevertheless so
defend the proceeding as to require that every element of the case be established.

Comment

[11  The advocate has a duty to use legal procedure for the fullest
benefitsbenefit of the client’s cause, but also a duty not to abuse legal procedure.
The law, both procedural and substantive, establishes the limits within which an
advocate may proceed. However, the law is not always clear and never is static.
Accordingly, in determining the proper scope of advocacy, account must be taken
of the law’s ambiguities and potential for change.

[2] _ The filing of an action or defense or similar action taken for a client is not
frivolous merely because the facts have not first been fully substantiated or
because the lawyer expects to develop vital evidence only by discovery. What is

required of lawyers, however, is that they inform themselves about the facts of
their clients’ cases and the applicable law and determine that they can make good

faith arguments in support of their clients’ positions. Such action is not frivolous
even though the lawyer believes that the client’s position ultimately will not

prevall The actlon is frlvolous however if the ehem—dewes—te—have—theaeuen

the—lawyer is unable elther to make a good falth argument on the merlts of the
action taken or to support the action taken by a good faith argument for an
extension, modification or reversal of existing law.

[3] The lawyer’s obligations under this rule are subordinate to federal or state

constitutional law that entitles a defendant in a criminal matter to the assistance

of counsel in presenting a claim or contention that otherwise would be prohibited
by this rule.

RULE 3.2: EXPEDITING LITIGATION

A lawyer shall make reasonable efforts to expedite litigation consistent with the
interests of the client.

Comment

[1] _ Dilatory practices bring the administration of justice into disrepute. Belay
sheuldAlthough there will be occasions when a lawyer may properly seek a
postponement for personal reasons, it is not be—indulged—merelyproper for a
lawyer to routinely fail to expedite litigation solely for the convenience of the
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advocates;-or. Nor will a failure to expedite be reasonable if done for the purpose
of frustrating an opposing party’s attempt to obtain rightful redress or repose. It is

not a justification that similar conduct is often tolerated by the bench and bar. The
question is whether a competent lawyer acting in good faith would regard the
course of action as having some substantial purpose other than delay. Realizing
financial or other benefit from otherwise improper delay in litigation is not a
legitimate interest of the client.

RULE 3.3: CANDOR TOWARD THE TRIBUNAL

(@) A lawyer shall not knowingly:
(1) make a false statement of fact or law to a tribunal, or fail to correct a false

statement of material fact or law previously made to the tribunal by the lawyer;
(2) fail to disclose a—faet—te—a—tﬁbunal—when—dﬁeleswe—ks—neeessapy—te—avem
assisting—a—erimnal-orfravdulent-act-by—the—chent—{3}fatto—disclose—to the

tribunal legal authority in the controlling jurisdiction known to the lawyer to be
directly adverse to the position of the client and not disclosed by opposing counsel;
or

(43) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s
client, or a witness called by the lawyer has offered material evidence and the
lawyer comes to know of its falsity, the lawyer shall take reasonable remedial
measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse
to offer evidence, other than the testimony of a defendant in a criminal matter, that
the lawyer reasonably believes is false.

(b) A lawyer who represents a client in an adjudicative proceeding and who knows
that a person intends to engage, iS engaging or has engaged in criminal or
fraudulent conduct related to the proceeding shall take reasonable remedial
measures, including, if necessary, disclosure to the tribunal.

(bc) The duties stated in paragraphparagraphs (a)_and (b) continue to the

conclusion of the proceeding and apply even if compliance requires disclosure of
|nformat|on otherW|se protected by Rule 1.6.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material
facts known to the lawyer whichthat will enable the tribunal to make an informed
decision, whether or not the facts are adverse.

Comment

[1] This Rule governs the conduct of a lawyer who is representing a client in the
proceedings of a tribunal. See Rule 1.0(n) for the definition of “tribunal.” It also

applies when the lawyer is representing a client in an ancillary proceeding

conducted pursuant to the tribunal’s adjudicative authority, such as a deposition.
Thus, for example, paragraph (a)(3) requires a lawyer to take reasonable remedial
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measures if the lawyer comes to know that a client who is testifying in a
deposition has offered evidence that is false.

Fhe-advocate’stask-is[2] This Rule sets forth the special duties of lawyers as
officers of the court to avoid conduct that undermines the integrity of the

adjudicative process. A lawyer acting as an advocate in an adjudicative
proceeding has an obligation to present the client’s case with persuasive force.

Performance of that duty while maintaining confidences of the client, however, is
qualified by the advocate’s duty of candor to the tribunal. HoweverConsequently,
although a lawyer in an adveeate-doesadversary proceeding is not_required to
present an impartial exposition of the law or to vouch for the evidence submitted
in a cause;, the lawyer must not allow the tribunal is+espensible-fer-assessing-its
probative-valueto be misled by false statements of law or fact or evidence that the
lawyer knows to be false.

Representations by a Lawyer

[3]_An advocate is responsible for pleadings and other documents prepared for
litigation, but is usually not required to have personal knowledge of matters
asserted therein, for litigation documents ordinarily present_assertions by the
client, or by someone on the client’s behalf, and not assertions by the lawyer.
Compare Rule 3.1. However, an assertion purporting to be on the lawyer’s own
knowledge, as in an affidavit by the lawyer or in a statement in open court, may
properly be made only when the lawyer knows the assertion is true or believes it
to be true on the basis of a reasonably diligent inquiry. There are circumstances
where failure to make a disclosure is the equivalent of an affirmative
misrepresentation. The obligation prescribed in Rule 1.2(ed) not to counsel a
client to commit or assist the client in committing a fraud applies in litigation.
Regarding compliance with Rule 1.2(ed), see the Scomment to that Rrule. See
also the Comment to Rule 8.4(b).

Misleading-Legal Argument

[4] Legal argument based on a knowingly false representation of law constitutes
dishonesty toward the tribunal. A lawyer is not required to make a disinterested
exposition of the law, but must recognize the existence of pertinent legal
authorities. Furthermore, as stated in paragraph (2)(32), an advocate has a duty to
disclose directly adverse authority in the controlling jurisdiction whichthat has
not been disclosed by the opposing party. The underlying concept is that legal
argument is a discussion seeking to determine the legal premises properly
applicable to the case.

FalseOffering Evidence

When[5] Paragraph (a)(3) requires that the lawyer refuse to offer evidence that

athe lawyer knows to be false—w—pmwded—by—a—pe#sen—whe—is—net—the—elwnt—the
fawyer—mustrefuse—to—offer—it regardless of the client’s wishes._This duty is
premised on the lawyer’s obligation as an officer of the court to prevent the trier
of fact from being misled by false evidence. A lawyer does not violate this rule if
the lawyer offers the evidence for the purpose of establishing its falsity.

that—matenal knows that the cllent mtends to testlfv falselv or Wants the Iawver to

introduce false evidence-is—false, the lawyer should seek to persuade the client
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that the evidence should not be offered-er—f-it-has-been—offeredthat-itsfalse

charactershould-immediately-be-disclosed. If the persuasion is ineffective_and the
lawyer continues to represent the client, the lawyer must refuse to offer the false
evidence. If only a portion of a witness’s testimony will be false, the lawyer may
call the witness to testify but may not elicit or otherwise permit the witness to
present the testimony that the lawyer knows is false.

7] The duties stated in paragraphs (a) and (b) apply to all lawyers, includin

defense counsel in criminal cases. See also Comment [9].

[8] The prohibition against offering false evidence only applies if the lawyer

knows that the evidence is false. A lawyer’s reasonable belief that evidence is

false does not preclude its presentation to the trier of fact. A lawyer’s knowledge
that evidence is false, however, can be inferred from the circumstances. See Rule

1.0(g). Thus, although a lawyer should resolve doubts about the veracity of

testimony or other evidence in favor of the client, the lawyer cannot ignore an
obvious falsehood.

[9] Although paragraph (a)(3) only prohibits a lawyer from offering evidence the
lawyer knows to be false, it permits the lawyer to refuse to offer testimony or
other proof that the lawyer reasonably believes is false. Offering such proof may
reflect adversely on the lawyer’s ability to discriminate in the quality of evidence
and thus impair the lawyer’s effectiveness as an advocate. Because of the special
protections historically provided criminal defendants, however, this rule does not
permit a lawyer to refuse to offer the testimony of such a client where the lawyer
reasonably believes but does not know that the testimony will be false. Unless the

lawyer knows the testimony will be false, the lawyer must honor the client’s
decision to testify. See also Comment [7].

Remedial Measures
[10] Having offered material evidence in the belief that it was true, a lawyer may

subsequently come to know that the evidence is false. Or, a lawyer may be
surprised when the lawyer’s client, or another witness called by the lawyer, offers
testimony the lawyer knows to be false, either during the lawyer’s direct
examination or in response to cross-examination by the opposing lawyer. In such
situations or if the lawyer knows of the falsity of testimony elicited from the
client during a deposition, the lawyer must take reasonable remedial measures._In
such situations, the advocate’s proper course is to remonstrate with the client
confidentially, advise the client of the lawyer’s duty of candor to the tribunal and
seek the client’s cooperation with respect to the withdrawal or correction of the
false statements or evidence. If that fails, the advocate must take further remedial
action. If withdrawal from the representation is not permitted or will not undo the
effect of the false evidence, the advocate must make such disclosure to the
tribunal as is reasonably necessary to remedy the situation, even if doing so
requires the lawyer to reveal information that otherwise would be protected by
Rule 1.6. It is for the tribunal then to determine what should be done — making a
statement about the matter to the trier of fact, ordering a mistrial or perhaps
nothing.

Exeept—m%defenseuu The dlsclosur of a emna#aeeused—tkr&ml&gmemly

the—e*s&ne&eﬁhe—chent%epﬂen—@%h&ewﬁ—epmmmepp&%m

disclosure’s false testimony can result in grave consequences to the client,

including not only a sense of betrayal but also loss of the case and perhaps a
prosecution for perjury. But the alternative is that the lawyer cooperate in
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deceiving the court, thereby subverting the truth-finding process which the
adversary system is designed to implement. See Rule 1.2(ed). Furthermore,
unless it is clearly understood that the lawyer will act upon the duty to disclose
the existence of false evidence, the client can simply reject the lawyer’s advice to
reveal the false evidence and insist that the lawyer keep silent. Thus the client
could in effect coerce the lawyer into being a party to fraud on the court.

Perjury—by—a—Criminal-Defendant_Preserving Integri f Adjudicativ
Process

\Whether-an-advocatefora-criminalhy-accused-has-the-same-duby-of[ 12] Lawyers
have a special obligation to protect a tribunal against criminal or fraudulent
conduct that undermines the integrity of the adjudicative process, such as bribing,
intimidating or otherwise unlawfully communicating with a witness, juror, court
official or other participant in the proceeding, unlawfully destroying or
concealing documents or other evidence or failing to disclose information to the
tribunal when required by law to do so. Thus, paragraph (b) requires a lawyer to
take reasonable remedial measures, including disclosure has—been—intensely
deleacted—V\#h#e—n—s—agteedlf necessary. whenever the Iawver knows that the

Ihe—mest—dtﬁreu#—sﬁeatten—therefere—ansess client, intends to engage, i
ngaglng or has engage in arcrlmlnal easewheretheeeeused—mstst&entesttﬁtmg

weH—asepemngthepesab#ny rfraudulent conduct reIated to the groceedlng

Duration of Obligation

13] A practical time limit on the obligation to rectify false evidence or false
statements of Iaw and fact has to be establlshed The conclu5|on of a—p#eseeutten

Fhreeresolutionsthe proceeding is a reasonably definite point for the termination
of the obligation. A proceeding has concluded within the meanmd of this

peﬁepy—#—neeessaey—teepeet@—me—mtuatren—A—eHmwaLaeeesedf nal |udgment in
he Qroceedmg has ernght—tetheassrsteneeef—eneda%ate—erngm—tetesnﬂeand—a

adveeatebeen afflrmed on aooeal or the tlme for review has an—ebhgatien—net
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Ex Parte Proceedings

[14] Ordinarily, an advocate has the limited responsibility of presenting one side
of the matters that a tribunal should consider in reaching a decision; the
conflicting position is expected to be presented by the opposing party. However,
in anany ex parte proceeding, such as an application for a temporary restraining
order, there is no balance of presentation by opposing advocates. The object of an
ex parte proceeding is nevertheless to yield a substantially just result. The judge
has an affirmative responsibility to accord the absent party just consideration. The
lawyer for the represented party has the correlative duty to make disclosures of
material facts known to the lawyer and that the lawyer reasonably believes are
necessary to an informed decision.
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Withdrawal

15] Normally, a lawyer’s compliance with the duty of candor imposed by this

rule does not require that the lawyer withdraw from the representation of a client
whose interests will be or have been adversely affected by the lawyer’s
disclosure. The lawyer may, however, be required by Rule 1.16(a) to seek

permission of the tribunal to withdraw if the lawyer’s compliance with this rule’s
duty of candor results in such an extreme deterioration of the client-lawyer

relationship that the lawyer can no longer competently represent the client. Also
see Rule 1.16(b) for the circumstances in which a lawyer will be permitted to
seek a tribunal’s permission to withdraw. In connection with a request for

permission to withdraw that is premised on a client’s misconduct, a lawyer may
reveal information relating to the representation only to the extent reasonably
necessary to comply with this rule or as otherwise permitted by Rule 1.6.

RULE 3.4: FAIRNESS TO OPPOSING PARTY AND COUNSEL
A lawyer shall not:

(@) unlawfully obstruct another party’s access to evidence or unlawfully alter,
destroy, or conceal a document or other material having potential evidentiary
value. A lawyer shall not counsel or assist another person to do any such act;

(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an
inducement to a witness that is prohibited by law;

(c) knowingly disobey an obligation under the rules of a tribunal except for an
open refusal based on an assertion that no valid obligation exists;

(d) in pretrial procedure, make a frivolous discovery request or fail to make a
reasonably diligent effort to comply with a legally proper discovery request by an

opposing party;

(e) in trial, allude to any matter that the lawyer does not reasonably believe is
relevant or that will not be supported by admissible evidence, assert personal
knowledge of facts in issue except when testifying as a witness, or state a personal
opinion as to the justness of a cause, the credibility of a witness, the culpability of
a civil litigant or the guilt or innocence of an accused; or

(F) request a person other than a client to refrain from voluntarily giving relevant
information to another party unless:

(1) the person is a relative or an employee or other agent of a client; and

(2) the lawyer reasonably believes that the person’s interests will not be adversely
affected by refraining from giving such information.
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Comment

[1] The procedure of the adversary system contemplates that the evidence in a
case is to be marshalled competitively by the contending parties. Fair competition
in the adversary system is secured by prohibitions against destruction or
concealment of evidence, improperly influencing witnesses, obstructive tactics in
discovery procedure, and the like.

[2] Documents and other items of evidence are often essential to establish a claim
or defense. Subject to evidentiary privileges, the right of an opposing party,
including the government, to obtain evidence through discovery or subpoena is an
important procedural right. The exercise of that right can be frustrated if relevant
material is altered, concealed or destroyed.

[3] With regard to paragraph (b), it is not improper to pay a witness’s expenses or
to compensate an expert witness on terms permitted by law.

[4] Paragraph (f) permits a lawyer to advise employees of a client to refrain from
giving information to another party, for the employees may identify their interests
with those of the client. See also Rule 4.2.

RULE 3.5: IMPARTIALITY AND DECORUM OF THE TRIBUNAL

(a) Before the trial of a case, a lawyer connected therewith shall not, except in the
course of official proceedings, communicate with or cause another to communicate
with anyone the lawyer knows to be a member of the venire from which the jury
will be selected for the trial of the case.

(b) During the trial of the case:

(1) a lawyer connected therewith shall not, except in the course of official
proceedings, communicate with or cause another to communicate with any
member of the jury.

(2) a lawyer who is not connected therewith shall not, except in the course of
official proceedings, communicate with or cause another to communicate with a
juror concerning the case.

(c) After discharge of the jury from further consideration of a case with which the
lawyer was connected, the lawyer shall not ask questions of or make comments to
a member of that jury that are calculated merely to harass or embarrass the juror or
to influence the juror’s actions in future jury service.

(d) A lawyer shall not conduct or cause another, by financial support or otherwise,
to conduct a vexatious or harassing investigation of a juror or prospective juror.

(e) All restrictions imposed by this £Rule apply also to communications with or
investigations of members of a family of a juror or prospective juror.
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() A lawyer shall reveal promptly to the court improper conduct by, or by another
toward, a juror or prospective juror or a member of the family thereof, of which the
lawyer has knowledge.

(9) In an adversary proceeding a lawyer shall not communicate or cause another to
communicate as to the merits of the case with the judge or an official before whom
a proceeding is pending except:

(1) in the course of official proceedings:;

(2) in writing, if the lawyer promptly delivers a copy of the writing to opposing
counsel or to the adverse party if the party is not represented by a lawyer-;

(3) orally upon adequate notice to opposing counsel or to the adverse party if the
adverse party is not represented by a lawyer-; or

(4) as otherwise authorized by law.

(h) A lawyer shall not engage in conduct intended to disrupt a tribunal.

Comment

[1] Many forms of improper influence upon a tribunal are proscribed by criminal
law. Others are specified in the ABA Model Code of Judicial Conduct, with
which an advocate should be familiar. A lawyer is required to avoid contributing
to a violation of such provisions.

[2] The advocate’s function is to present evidence and argument so that the cause
may be decided according to law. Refraining from abusive or obstreperous
conduct is a corollary of the advocate’s right to speak on behalf of litigants. A
lawyer may stand firm against abuse by a judge but should avoid reciprocation;
the judge’s default is no justification for similar dereliction by an advocate. An
advocate can prevent the cause, protect the record for subsequent review and
preserve professional integrity by patient firmness no less effectively than by
belligerence or theatrics.

RULE 3.6: TRIAL PUBLICITY

A-dawyer(a) A lawyer who is participating or has participated in the investigation
or litigation of a criminal matter shall not make an extrajudicial-statement-that-a

reasonable—person—would-expect-to— statement about the matter that the lawyer

knows or reasonably should know will be disseminated by means of public

communication H-thelawyerknows-or-reasonably-should-know-that-wil-and will

have a substantial likelihood-ef-materiathyprejudicing-a-pending-eriminaljury-trial
of materially prejudicing a jury trial in a pending criminal matter.

b) Notwithstandin aragraph (a), a lawyer may make a statement that a

reasonable lawyer would believe is required to protect a client from the substantial
undue prejudicial effect of recent publicity not initiated by the lawyer or the
lawyer’s client. A statement made pursuant to this paragraph shall be limited to
such information as is necessary to mitigate the recent adverse publicity.
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¢) No lawyer associated in a firm or government agency with a lawyer subject to

paragraph (a) shall make a statement prohibited by paragraph (a).

Comment

1] It is difficult to strike a balance between protecting the right to a fair trial and

safeguarding the right of free expression. Preserving the right to a fair trial
necessarily entails some curtailment of the information that may be disseminated
about a party prior to trial, particularly where trial by jury is involved. If there
were no such limits, the result would be the practical nullification of the
protective effect of the rules of forensic decorum and the exclusionary rules of
evidence. On the other hand, there are vital social interests served by the free
dissemination of information about events having legal consequences and about
legal proceedings_themselves. The public has a right to know about threats to its
safety and measures aimed at assuring its security. It also has a legitimate interest
in juvenie—domestic—relations—and—mental—disabilitythe conduct of judicial
proceedings, and—perhaps—other—types—of—litigation—Rule—3:4{c)—requires
comphiance—with—such—rules:particularly in matters of general public concern.
Furthermore, the subject matter of legal proceedings is often of direct
significance in debate and deliberation over questions of public policy.

2] The rule sets forth a basic general prohibition against a lawyer’s makin

statements that the lawyer knows or should know will have a substantial
likelihood of materially prejudicing a pending criminal jury trial. Recognizing
that the public value of informed commentary is great and the likelihood of
prejudice to a proceeding by the commentary of a lawyer who is not involved in
the proceeding is small, the rule applies only to lawyers who are or who have

been involved in the investigation or litigation of a case, and their associates.

[3] Extrajudicial statements that might otherwise raise a question under this rule
may be permissible when they are made in response to statements made publicly
by another party, another party’s lawyer, or third persons, where a reasonable
lawyer would believe a public response is required in order to avoid prejudice to
the lawyer’s client. When prejudicial statements have been publicly made by
others, responsive statements may have the salutary effect of lessening any
resulting adverse impact on the adjudicative proceeding. Such responsive
statements should be limited to contain only such information as is necessary to
mitigate undue prejudice created by the statements made by others.

4] See Rule 3.8(f) for additional duties of prosecutors in connection with
extrajudicial statements about criminal proceedings.

RULE 3.7: LAWYER AS WITNESS

(@) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a
necessary witness except-whereunless:

(1) the testimony relates to an uncontested issue;

(2) the testimony relates to the nature and value of legal services rendered in the
case; or
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(3) disqualification of the lawyer would work substantial hardship on the client.

(b) A lawyer may act as an advocate in a trial in which another lawyer in the
lawyer’s firm is likely to be called as a witness unless precluded from doing so by
Rule 1.7 or Rule 1.9.

Comment

[1] Combining the roles of advocate and witness can prejudice the tribunal and
the opposing party and can also involve a conflict of interest between the lawyer
and client.

Advocate-Witness Rule

[2] The tribunal has proper objection when the trier of fact may be confused or

misled by a lawyer serving as both advocate and witness. The opposing party has
proper objection where the combination of roles may prejudice that party’s rights

in the litigation. A witness is required to testify on the basis of personal
knowledge, while an advocate is expected to explain and comment on evidence
given by others. It may not be clear whether a statement by an advocate-witness
should be taken as proof or as an analysis of the proof.

3] To protect the tribunal, paragraph (a) prohibits a lawyer from simultaneousl

serving as advocate and necessary witness except in those circumstances
specified in paragraphs (a)(1) through (a)(3). Paragraph (a)(1) recognizes that if

the testimony will be uncontested, the ambiguities in the dual role are purely
theoretical. Paragraph (a)(2) recognizes that where the testimony concerns the
extent and value of legal services rendered in the action in which the testimony is
offered, permitting the lawyers to testify avoids the need for a second trial with
new counsel to resolve that issue. Moreover, in such a situation the judge has first
handfirsthand knowledge of the matter in issue; hence, there is less dependence
on the adversary process to test the credibility of the testimony.

[4] Apart from these two exceptions, paragraph (a)(3) recognizes that a balancing
is required between the interests of the client and those of the tribunal and the
opposing party. Whether the tribunal is likely to be misled or the opposing party
is likely to suffer prejudice depends on the nature of the case, the importance and
probable tenor of the lawyer’s testimony, and the probability that the lawyer’s
testimony will conflict with that of other witnesses. Even if there is risk of such
prejudice, in determining whether the lawyer should be disqualified, due regard
must be given to the effect of disqualification on the lawyer’s client. It is relevant
that one or both parties could reasonably foresee that the lawyer would probably
be a witness. The prineipleconflict of imputedinterest disquatificationprinciples
stated in RedeRules 1.7, 1.9 and 1.10 hashave no application to this aspect of the
problem.

[5] Because the tribunal is not likely to be misled when a lawyer acts as advocate

in a trial in which another lawyer in the lawyer’s firm will testify as a necessar
witness, paragraph (b) permits the lawyer to do so except in situations involving a
conflict of interest.
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Conflict of Interest

Whether-the-combination-of reles-invelves-an-improper[6] In determining if it is
permissible to act as advocate in a trial in which the lawyer will be a necessary
witness, the lawyer must also consider that the dual role may give rise to a

conflict of interest that will require compliance with respect—to—the—clientis
determined-by-Rule 1.7 or 1.9. For example, if there is likely to be substantial

conflict between the testimony of the client and that of the lawyer, era-member
of the-lawrer’s-firmthe representation is-mpreperinvolves a conflict of interest
that requires compliance with Rule 1.7. This would be true even though the
lawyer might not be prohibited by paragraph (a) from simultaneously serving as
advocate and witness because the lawyer’s disqualification would work a
substantial hardship on the client. Similarly, a lawyer who might be permitted to
simultaneously serve as an advocate and a witness by paragraph (a)(3) might be
precluded from doing so by Rule 1.9. The problem can arise whether the lawyer
is called as a witness on behalf of the client or is called by the opposing party.
Determining whether or not such a conflict exists is primarily the responsibility
of the Iawyer involved. See—Gemment—te—Rute—l—?—lf a—lawyer—whethere is a

A conflict
of mterest the Iawver must secure the cllent S mformed consent confirmed in
writing. In some cases, the lawyer will be precluded from seeking the client’s
consent. See Rule 1:-10-disqualifies—thefirm-alse.1.7. See Rule 1.0(b) for the
definition of “confirmed in writing” and Rule 1.0(f) for the definition of
“informed consent.”

71 Paragraph (b) provides that a lawyer is not disqualified from serving as an

advocate because a lawyer with whom the lawyer is associated in a firm is
recluded from doing so by paragraph (a). If, however, the testifying la

would also be disqualified by Rule 1.7 or Rule 1.9 from representing the client in
the matter, other lawyers in the firm will be precluded from representing the

client by Rule 1.10 unless the client gives informed consent under the conditions
stated in Rule 1.7.

RULE 3.8: SPECIAL RESPONSIBILITIES OF A PROSECUTOR
The prosecutor in a criminal case shall:

(a) refrain from prosecuting a charge that the prosecutor knows is not supported by
probable cause;

(b) make reasonable efforts to assure that the accused has been advised of the right
to, and the procedure for obtaining, counsel; and has been given reasonable
opportunity to obtain counsel;

(c) not seek to obtain from an unrepresented accused a waiver of important pretrial
rights, such as the right to a preliminary hearing;

(d) make timely disclosure to the defense of all evidence or information known to
the prosecutor that tends to negate the guilt of the accused or mitigates the offense,
and, in connection with sentencing, disclose to the defense and to the tribunal all
unprivileged mitigating information known to the prosecutor, except when the
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prosecutor is relieved of this responsibility by a protective order of the tribunal;
and

e) not subpoena a lawyer in a grand jury or other criminal proceeding to present

evidence about a past or present client unless the prosecutor reasonably believes:
1) the information sought is not protected from disclosure by any applicable

privilege;
(2) the evidence sought is essential to the successful completion of an ongoing
investigation or prosecution;

(ef) exercise reasonable care to prevent employees or other persons assisting or
associated with the prosecutor in a criminal case and over whom the prosecutor has
direct control from making an extrajudicial statement that the prosecutor would be
prohibited from making under Rule 3.6.

Comment

[1] A prosecutor has the responsibility of a minister of justice and not simply that
of an advocate. This responsibility carries with it specific obligations to see that
the defendant is accorded procedural justice and that guilt is decided upon the
basis of sufficient evidence. Precisely how far the prosecutor is required to go in
this direction is a matter of debate and varies in different jurisdictions. Many

jurisdictions have adopted the ABA Standards of Criminal Justice Relating to the
Prosecution Function, which in turn are the product of prolonged and careful

deliberation by lawyers experienced in both criminal prosecution and defense.
Applicable law may require other measures by the prosecutor and knowing

disregard of those obligations or a systematic abuse of prosecutorial discretion
could constitute a violation of Rule 8.4.

2] In some jurisdictions, a defendant may waive a preliminary hearing and

thereby lose a valuable opportunity to challenge probable cause. Accordingly
prosecutors should not seek to obtain waivers of preliminary hearings or other

important pretrial rights from unrepresented accused persons. Paragraph (c) does
not apply, however, to an accused appearing pro se with the approval of the

tribunal. Nor does it forbid the lawful questioning of aan uncharged suspect who
has knowingly waived the rights to counsel and silence.

[3] The exception in paragraph (d) recognizes that a prosecutor may seek an
appropriate protective order from the tribunal if disclosure of information to the
defense could result in substantial harm to an individual or to the public interest.

4] Paragraph (e) is intended to limit the issuance of lawyer subpoenas in grand

jury and other criminal proceedings to those situations in which there is a genuine
need to intrude into the client-lawyer relationship.

5] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial statements

that have a substantial likelihood of prejudicing an adjudicatory proceeding. In
the context of a criminal prosecution, a prosecutor’s extrajudicial statement can
create the additional problem of increasing public condemnation of the accused.
Although the announcement of an indictment, for example, will necessarily have

severe consequences for the accused, a prosecutor can, and should, avoid
comments which have no legitimate law enforcement purpose and have a
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substantial likelihood of increasing public opprobrium of the accused. Nothing in
this comment is intended to restrict the statements which a prosecutor may make
which comply with Rule 3.6(b) or 3.6(c).

[6] Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3, which relate

to responsibilities regarding lawyers and nonlawyers who work for or are

associated with the lawyer’s office. Paragraph (f) reminds the prosecutor of the

importance of these obligations in connection with the unique dangers of
improper extrajudicial statements in a criminal case.

RULE 3.9: ADVOCATE IN NONADJUDICATIVE PROCEEDINGS

A lawyer representing a client before a legislative body or administrative
bedyagency in a nonadjudicative proceeding shall disclose that the appearance is
in a representative capacity and shall conform to the provisions of Rules 3.3(a)
through (c), ard-3.4(a) through (c)-,and 3.5.

Comment

[1] In representation before bodies such as legislatures, municipal councils, and
executive and administrative agencies acting in a rule-making or policy-making
capacity, lawyers present facts, formulate issues and advance argument in the
matters under consideration. The decision-making body, like a court, should be
able to rely on the integrity of the submissions made to it. A lawyer appearing
before such a body shewldmust deal with it honestly and in conformity with

applicable rules of procedure. See Rules 3.3(a) through (c), 3.4(a) through (c) and
35.

[2] Lawyers have no exclusive right to appear before nonadjudicative bodies, as
they do before a court. The requirements of this Rrule therefore may subject
lawyers to regulations inapplicable to advocates who are not lawyers. However,
legislatures and administrative agencies have a right to expect lawyers to deal
with them as they deal with courts.

TFhis—Rule[3] This rule only applies when a lawyer represents a client in
connection with an official hearing or meeting of a governmental agency or a
legislative body to which the lawyer or the lawyer’s client is presenting evidence
or argument. It does not apply to representation of a client in a negotiation or
other bilateral transaction with a governmental agency; or in connection with an
application for a license or other privilege or the client’s compliance with
generally applicable reporting requirements, such as the filing of income-tax
returns. Nor does it apply to the representation of a client in connection with an
investigation or examination of the client’s affairs conducted by government

investigators or examiners. Representation in such a—transactionmatters is
governed by Rules 4.1 through 4.4.
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TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS
RULE 4.1: TRUTHFULNESS IN STATEMENTS TO OTHERS

In the course of representing a client a lawyer shall not knowingly make a false
statement of fact or law.

Misrepresentation

[1] A lawyer is required to be truthful when dealing with others on a client’s
behalf, but generally has no affirmative duty to inform an opposing party of

relevant facts. A misrepresentation can occur if the lawyer incorporates or affirms
a statement of another person that the lawyer knows is false. Misrepresentations
can also occur by partially true but misleading statements or omissions that are
the equivalent of affirmative false statements. For dishonest conduct that does not
amount to a false statement or for misrepresentations by a lawyer other than in
the course of representing a client, see Rule 8.4.

Statements of Fact

[2] This rule refers to statements of fact. Whether a particular statement should be
regarded as one of fact can depend on the circumstances. Under generally
accepted conventions in negotiation, certain types of statements ordinarily are not
taken as statements of material fact. Estimates of price or value placed on the
subject of a transaction and a party’s intentions as to an acceptable settlement of a
claim are ordinarily in this category, and so is the existence of an undisclosed
principal except where nondisclosure of the principal would constitute fraud.
Lawyers should be mindful of their obligations under applicable law to avoid
criminal and tortious misrepresentation.

RULE 4.2: COMMUNICATION WITH PERSON REPRESENTED BY
COUNSEL

In representing a client, a lawyer shall not communicate about the subject of the
representation with a partyperson the lawyer knows to be represented by another
lawyer in the matter, unless the lawyer has the consent of the other lawyer or is

authorlzed by—law-to do so—A—pa#y—whe—ls—a—lawyeHnay—eemmHnwa{eLd#eeﬂy

communicate-only-through-counsel by law or a court order.

Comment

[1] This rule contributes to the proper functioning of the legal system by
protecting a person who has chosen to be represented by a lawyer in a matter

against possible overreaching by other lawyers who are participating in the
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matter, interference by those lawyers with the client-lawyer relationship and the
uncounselled disclosure of information relating to the representation.

2] This rule applies to communications with any person who is represented b
counsel concerning the matter to which the communication relates.

[3] The rule applies even though the represented person initiates or consents to
the communication. A lawyer must immediately terminate communication with a

person if, after commencing communication, the lawyer learns that the person is
one with whom communication is not permitted by this rule.

[4] This Rrule does not prohibit communication with a partyrepresented person,
or an employee or agent of such a partyperson, concerning matters outside the
representation. For example, the existence of a controversy between a
government agency and a private party, or between two organizations, does not
prohibit a lawyer for either from communicating with nonlawyer representatives
of the other regarding a separate matter. Adse—partiesNor does this rule preclude
communication with a represented person who is seeking advice from a lawyer

who is not otherwise representing a client in the matter. A lawyer may not make a
communication prohibited by this rule through the acts of another. See Rule

8.4(a). Parties to a matter may communicate directly with each other, and_a
lawyer is not prohibited from advising a client concerning a communication that
the client is legally entitled to make. Also, a lawyer having independent
justification or legal authorization for communicating with the—ether—partya
egresented gerso is permltted to do s0. Gemmameaﬂens—authen—zed—by—law

5] Communications authorized by law may include communications by a la

on behalf of a client who is exercising a constitutional or other legal right to
communicate with the government. Communications authorized by law may also
include investigative activities of lawyers representing governmental entities
directly or through investigative agents, prior to the commencement of criminal
or_civil enforcement proceedings. When communicating with the accused in a
criminal matter, a government lawyer must comply with this rule in addition to
honoring the constitutional rights of the accused. The fact that a communication
does not violate a state or federal constitutional right is insufficient to establish
that the communication is permissible under this rule.

[6] A lawyer who is uncertain whether a communication with a represented

person is permissible may seek a court order. A lawyer may also seek a court
order in exceptional circumstances to authorize a communication that would
otherwise be prohibited by this rule, for example, where communication with a

person represented by counsel is necessary to avoid reasonably certain injury.

[71 _In the case of ana represented organization, this Rrule prohibits

communications bywith a_constituent of the organization who supervises, directs
or regularl;g consults Wlth the organization’s Iawyer fer—ene—paFty—concernlng the

matter a 3 ;

behalt—ef—tlwetgah&ahen—and—mmany—etheppepsen r has authorlgé to obllgat

the organization with respect to the matter or whose act or omission in connection
with thatthe matter may be imputed to the organlzatlon for purposes of civil or

criminal liability

The term “constituent” is defined in Comment [1] to Rule 1.13. Consent of the
organization’s_lawyer is not required for communication with a former
constituent. If ana agent-er-employeeconstituent of the organization is represented
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in the matter by_his or her own counsel, the consent by that counsel to a
communication will be sufficient for purposes of this Rrule. Compare Rule 3.4(f).
Fhis-Rule-alse-covers-anyln communicating with a current or former constituent

of an organization, a lawyer must not use methods of obtaining evidence that
violate the legal rights of the organization. See Rule 4.4.

[8] The prohibition on communications with a represented person only applies in
circumstances where the lawyer knows that the person is in fact represented in

the matter to be discussed. This means that the lawyer has actual knowledge of
the fact of the representation; but such actual knowledge may be inferred from

the circumstances. See Rule 1.0(g). Thus, the lawyer cannot evade the
requirement of obtaining the consent of counsel by closing eyes to the obvious.

[9] In the event the person,—whetherefr with whom the lawyer communicates is
not a—party-te-aformal-proceeding—whoe-isknown to be represented by counsel

concerningin the matter-in-guestion-, the lawyer’s communications are subject to
Rule 4.3.

RULE 4.3: DEALING WITH UNREPRESENTED PERSON

@)-In dealing on behalf of a client with a person who is not represented by
counsel;:

(a) a lawyer-shall-clearly-disclose-whether-the-client’s-interests-are-adverse-to-the
interests—of —such—person—and shall not state or imply that the lawyer is

disinterested-;

(b) a lawyer shall clearly disclose that the client’s interests are adverse to the

interests of the unrepresented person, if the lawyer knows or reasonably should
know that the interests are adverse;

b)}—When(c) when thea lawyer knows or reasonably should know that the
unrepresented person misunderstands the lawyer’s role in the matter, the lawyer
shall make reasonable efforts to correct the misunderstanding-; and

(ed) During-the-course-ofrepresentation-of-a—chient-a lawyer shall not give legal
advice to athe unrepresented person-who-is-netrepresented-by-atawyer, other than
the advice to secure counsel, en-those-issues—as—to-whichif the lawyer knows or

reasonably should know that the interests of eachthe unrepresented person are or
have a reasonable possibility of being in conflict with the interests of the client.

Comment

[1] An unrepresented person, particularly one not experienced in dealing with
legal matters, might assume that a lawyer is disinterested in loyalties or is a
disinterested authority on the law even when the lawyer represents a client._In
order to avoid a misunderstanding, a lawyer will typically need to identify the
lawyer’s client and, where the lawyer knows or reasonably should know that the
interests are adverse, disclose that the client has interests opposed to those of the
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unrepresented person. For misunderstandings that sometimes arise when a lawyer
for an organization deals with an unrepresented constituent, see Rule 1.13(d).

[2] The rule distinguishes between situations involving unrepresented persons
whose interests may be adverse to those of the lawyer’s client and those in which
the person’s interests are not in conflict with the client’s. In the former situation,
the possibility that the lawyer will compromise the unrepresented person’s
interests is so great that the rule prohibits the giving of any advice, apart from the
advice to obtain counsel. Whether a lawyer is giving impermissible advice may
depend on the experience and sophistication of the unrepresented person, as well
as the setting in which the behavior and comments occur. This rule does not
prohibit a lawyer from negotiating the terms of a transaction or settling a dispute
with an unrepresented person. So long as the lawyer has explained that the lawyer
represents a party whose interests are adverse and is not representing the person,
the lawyer may inform the person of the terms on which the lawyer’s client will
enter into an agreement or settle a matter, prepare documents that require the
person’s signature and explain the lawyer’s own view of the meaning of the

document or the lawyer’s view of the underlying legal obligations.

RULE 4.4: RESPECT FOR RIGHTS OF THIRD PERSONS

(a) In representing a client, a lawyer shall not use means that have no substantial
purpose other than to embarrass, delay, or burden a third person, or use methods of
obtaining evidence that violate the legal rights of such a person.

b) A lawver who receives a document relating to the representation of the
lawyer’s client and knows or reasonably should know that the document was
inadvertently sent shall promptly notify the sender.

Comment

[1] Responsibility to a client requires a lawyer to subordinate the interests of
others to those of the client, but that responsibility does not imply that a lawyer
may disregard the rights of third persons. It is impractical to catalogue all such
rights, but they include legal restrictions on methods of obtaining evidence from

third persons_ and unwarranted intrusions into privileged relationships, such as the
client-lawyer relationship.

. | "

[2] Paragraph (b) recognizes that lawyers sometimes receive documents that were
mistakenly sent or produced by opposing parties or their lawyers. If a lawyer
knows or reasonably should know that such a document was sent inadvertently,
then this rule requires the lawyer to promptly notify the sender in order to permit
that person to take protective measures. Whether the lawyer is required to take
additional steps, such as returning the original document, is a matter of law
beyond the scope of these rules, as is the guestion of whether the privileged status
of a document has been waived. Similarly, this rule does not address the legal
duties of a lawyer who receives a document that the lawyer knows or reasonably
should know may have been wrongfully obtained by the sending person. For
purposes of this rule, “document” includes e-mail or other electronic modes of
transmission subject to being read or put into readable form.
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[3] Some lawyers may choose to return a document unread, for example, when
the lawyer learns before receiving the document that it was inadvertently sent to
the wrong address. Where a lawyer is not required by applicable law to do so, the
decision to voluntarily return such a document is a matter of professional
judgment ordinarily reserved to the lawyer. See Rules 1.2 and 1.4.
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LAW FIRMS AND ASSOCIATIONS

RULE 5.1: RESPONSIBILITIES OF A PARTNER OR SUPERVISORY
LAWYER

(a) A partner in a law firm, and a lawyer who individually or together with other

lawyers possesses comparable managerial authority in a law firm, shall make
reasonable efforts to ensure that the firm has in effect measures giving reasonable

assurance that all lawyers in the firm conform to the Rules of Professional
Conduct.

(b) A lawyer having direct supervisory authority over another lawyer shall make
reasonable efforts to ensure that the other lawyer’s conduct conforms to the Rules
of Professional Conduct.

(c) A lawyer shall be responsible for another lawyer’s violation of the Rules of
Professional Conduct if:

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the
conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law firm
in which the other lawyer practices, or has direct supervisory authority over the
other lawyer, and knows of the conduct at a time when its consequences can be
avoided or mitigated but fails to take reasonable remedial action.

Comment

Paragraphs[1] Paragraph (a) and—{b)}—referapplies to lawyers who have
superviserymanagerial authority over the professional work of a firm-erlegal
department-of-a-governmentageney. See Rule 1.0(d). This includes members of a
partnership—and, the shareholders in a law firm organized as a professional
corporation,_and members of other associations authorized to practice law;

lawyers having superviserycomparable managerial authority in thea legal services
organization or a law department of an enterprise or government agency; and

lawyers who have intermediate managerial responsibilities in a firm._Paragraph
b) applies to lawyers who have supervisory authority over the work of other

lawyers in a firm.

[2] Paragraph (a) requires lawyers with managerial authority within a firm to
make reasonable efforts to establish internal policies and procedures designed to
provide reasonable assurance that all lawyers in the firm will conform to the
Rules of Professional Conduct. Such policies and procedures include those
designed to detect and resolve conflicts of interest, identify dates by which
actions must be taken in pending matters, account for client funds and property,
and ensure that inexperienced lawyers are properly supervised.

Fhe[3] Other measures_that may be required to fulfill the responsibility

prescribed in paragraphsparagraph (a)-and-b) can depend on the firm’s structure
and the nature of its practice. In a small firm_of experienced lawyers, informal
supervision and eecasional-admenitionperiodic review of compliance with the

required systems ordinarily might-be-sufficientwill suffice. In a large firm, or in
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practice situations in which intensely-difficult ethical problems frequently arise,
more elaborate preceduresmeasures may be necessary. Some firms, for example,
have a procedure whereby junior lawyers can make confidential referral of ethical
problems directly to a designated senior partner or special committee. See Rule
5.2. Firms, whether large or small, may also rely on continuing legal education in
professional ethics. In any event, the ethical atmosphere of a firm can influence
the conduct of all its members and a-tawarer-having-autherity-over-the work-of
anetherpartners may not assume that all lawyers associated with the suberdinate
fawayrerfirm will inevitably conform to the Rrules.

[4] Paragraph (c}Z) expresses a general principle of personal responsibility for
acts of another. See also Rule 8.4(a).

[5] Paragraph (c)(2) defines the duty of a partner or other lawyer having

comparable managerial authority in a law firm, as well as a lawyer who has direct
supervisory authority over performance of specific legal work by another lawyer.

Whether a lawyer has sueh-supervisory authority in particular circumstances is a
question of fact. Partners efa-private-firmand lawyers with comparable authority
have at least indirect responsibility for all work being done by the firm, while a
partner or_manager in charge of a particular matter ordinarily also has direct
autherity—eversupervisory responsibility for the work of other firm lawyers
engaged in the matter. Appropriate remedial action by a partner or managing
lawyer would depend on the immediacy of thethat partrerlawyer’s involvement
and the seriousness of the misconduct. FheA supervisor is required to intervene
to prevent avoidable consequences of misconduct if the supervisor knows that the
misconduct occurred. Thus, if a supervising lawyer knows that a subordinate
misrepresented a matter to an opposing party in negotiation, the supervisor as
well as the subordinate has a duty to correct the resulting misapprehension.

[6] Professional misconduct by a lawyer under supervision could reveal a
violation of paragraph (b) on the part of the supervisory lawyer even though it
does not entail a violation of paragraph (c) because there was netno direction,
ratification, or knowledge of the violation.

[7] Apart from this Rrule and Rule 8.4(a), a lawyer does not have disciplinary
liability for the conduct of a partner, associate, or subordinate. Whether a lawyer
mightmay be liable civilly or criminally for another lawyer’s conduct is a
question of law beyond the scope of these Rrules.

[8] The duties imposed by this rule on managing and supervising lawyers do not

alter the personal duty of each lawyer in a firm to abide by the Rules of

Professional Conduct. See Rule 5.2(a).

RULE 5.2: RESPONSIBILITIES OF A SUBORDINATE LAWYER

(@) A lawyer is bound by the Rules of Professional Conduct notwithstanding that
the lawyer acted at the direction of another person.

(b) A subordinate lawyer does not violate the Rules of Professional Conduct if that

lawyer acts in accordance with a supervisory lawyer’s reasonable resolution of an
arguable question of professional duty.
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Comment

[1] Although a lawyer is not relieved of responsibility for a violation by the fact
that the lawyer acted at the direction of a supervisor, that fact may be relevant in
determining whether a lawyer had the knowledge required to render his conduct a
violation of the Rrules. For example, if a subordinate filed a frivolous pleading at
the direction of a supervisor, the subordinate would not be guilty of a professional
violation unless the subordinate knew of the document’s frivolous character.

[2] When lawyers in a supervisor-subordinate relationship encounter a matter
involving professional judgment as to ethical duty, the supervisor may assume
responsibility for making the judgment. Otherwise a consistent course of action
or position could not be taken. If the question can reasonably be answered only
one way, the duty of both lawyers is clear and they are equally responsible for
fulfilling it. However, if the question is reasonably arguable, someone has to
decide upon the course of action. That authority ordinarily reposes in the
supervisor, and a subordinate may be guided accordingly. For example, if a
question arises whether the interests of two clients conflict under Rule 1.7, the
supervisor’s reasonable resolution of the question should protect the subordinate
professionally if the resolution is subsequently challenged.

RULE 5.3: RESPONSIBILITIES REGARDING NONLAWYER
ASSISTANTS

With respect to a nonlawyer employed or retained by or associated with a lawyer:

(a) A—partnera partner and a lawyer, who individually or together with other

lawyers possess comparable managerial authority in a law firm, shall make
reasonable efforts to ensure that the firm has in effect measures giving reasonable

assurance that the-persennonlawyer’s conduct is compatible with the professional
obligations of the lawyer;

(b) Aa lawyer having direct supervisory authority over the nonlawyer shall make
reasonable efforts to ensure that the person’s conduct is compatible with the
professional obligations of the lawyer; and

(c) Aa lawyer shall be responsible for the conduct of sueh-a persennonlawyer that
would be a violation of the Rules of Professional Conduct if engaged in by a
lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the
conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law firm
in which the person is employed, or has direct supervisory authority over the
person, and knows of the conduct at a time when its consequences can be avoided
or mitigated but fails to take reasonable remedial action.
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Comment

[1] Lawyers generally employ assistants in their practice, including secretaries,
investigators, law student interns, and paraprofessionals. Such assistants, whether
employees or independent contractors, act for the lawyer in rendition of the
lawyer’s professional services. A lawyer showldmust give such assistants
appropriate instruction and supervision concerning the ethical aspects of their
employment, particularly regarding the obligation not to disclose information
relating to representation of the client, and should be responsible for their work
product. The measures employed in supervising nonlawyers should take account
of the fact that they do not have legal training and are not subject to professional
discipline.

[2] Paragraph (a) requires lawyers with managerial authority within a law firm to
make reasonable efforts to establish internal policies and procedures designed to
provide reasonable assurance that nonlawyers in the firm will act in a way
compatible with the Rules of Professional Conduct. See Comment [1] to Rule

5.1. Paragraph (b) applies to lawyers who have supervisory authority over the
work of a nonlawyer. Paragraph (c) specifies the circumstances in which a lawyer

is responsible for conduct of a nonlawyer that would be a violation of the Rules
of Professional Conduct if engaged in by a lawyer.

RULE 5.4: PROFESSIONAL INDEPENDENCE OF A LAWYER

(@) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:
(1) an agreement by a lawyer with the lawyer’s firm, partner, or associate may
provide for the payment of money, over a reasonable period of time after the
lawyer’s death, to the lawyer’s estate or to one or more specified persons;

(2)_a lawyer who purchases the practice of a deceased, disabled, or disappeared

lawyer may, pursuant to the provisions of Rule 1.17, pay to the estate or other
representative of that lawyer the agreed-upon purchase price;

3) a lawyer or law firm may include nonlawyer employees in a compensation or
retirement plan, even though the plan is based in whole or in part on a profit-
sharing arrangement;

4) subject to full disclosure and court approval, a lawyer may share court-awarded
legal fees with a nonprofit organization that employed, retained, or recommended

employment of the lawyer in the matter; and
(5) a lawyer who undertakes to complete unfinished legal business of a deceased

lawyer may pay to the estate of the deceased lawyer the proportion of the total
compensation whichthat fairly represents the services rendered by the deceased

(b) A lawyer shall not form a partnership with a nonlawyer if any of the activities
of the partnership consist of the practice of law.
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(c) A lawyer shall not permit a person who recommends, employs, or pays the
lawyer to render legal services for another to direct or regulate the lawyer’s
professional judgment in rendering such legal services.

(d) A lawyer shall not practice with or in the form of a professional
firmcorporation or association authorized to practice law for a profit, if

(1) a nonlawyer=%) owns any interest therein, except that a fiduciary representative
of the estate of a lawyer may hold the stock or interest of a-the lawyer for a
reasonable time during administration;

(2) possessa_nonlawyer possesses governance authority, unless permitted by the
Minnesota PreesstenalProfessional Firms Act; or

(3)_a_nonlawyer has the right to direct or control the professional judgment of a

lawyer.

Comment

[1] The provisions of this Rrule express traditional limitations on sharing fees.
These limitations are to protect the lawyer’s professional independence of
judgment. Where someone other than the client pays the lawyer’s fee or salary, or
recommends employment of the lawyer, thethat arrangement does not modify the
lawyer’s obligation to the client. As stated in paragraph (c), such arrangements
should not interfere with the lawyer’s professional judgment.

[2] This rule also expresses traditional limitations on permitting a third party to
direct or regulate the lawyer’s professional judgment in rendering legal services
to another. See also Rule 1.8 (f).

RULE 5.5: UNAUTHORIZED PRACTICE OF LAW;
MULTJURISDICTIONAL PRACTICE OF LAW

(a) A lawyer shall not:{a} practice law in a jurisdiction where-te-do-se-vielatesin
violation of the regulation of the legal profession in that jurisdiction;, or assist

another in doing so, except that a lawyer admitted to practice in Minnesota does

not violate this rule by conduct in another jurisdiction that is permitted in
Minnesota under Rule 5.5 (c) and (d) for lawyers not admitted to practice in

Minnesota.

(b) A lawyer who is not admitted to practice in this jurisdiction shall not:

(1) except as authorized by these rules or other law, establish an office or other
systematic and continuous presence in this jurisdiction for the practice of aetivity
that constitutes the unauthorized practice of law.law; or

(2) hold out to the public or otherwise represent that the lawyer is admitted to
practice law in this jurisdiction.
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(c) A lawyer admitted in another United States jurisdiction, and not disbarred or
suspended from practice in any jurisdiction, may provide legal services on a
temporary basis in this jurisdiction which:

(1) are undertaken in association with a lawyer who is admitted to practice in this
jurisdiction and who actively participates in the matter;

2) are in or reasonably related to a pending or potential proceeding before a
tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is
assisting, is authorized by law or order to appear in the proceeding or reasonably
expects to be so authorized;

(3) are in or reasonably related to a pending or potential arbitration, mediation, or
other alternative dispute resolution proceeding in this or another jurisdiction, if the
services arise out of or are reasonably related to the lawyer’s practice in a
jurisdiction in which the lawyer is admitted to practice and are not services for
which the forum requires pro hac vice admission; or
(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably
related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to
practice.

(d) A lawyer admitted in another United States jurisdiction, and not disbarred or
suspended from practice in any jurisdiction, may provide legal services in this
jurisdiction that are services that the lawyer is authorized to provide by federal law
or other law of this jurisdiction.

Comment

1] A lawyer may practice law only in a jurisdiction in which the lawyer is

authorized to practice. A lawyer may be admitted to practice law in a jurisdiction
on a reqular basis or may be authorized by court rule or order or by law to

practice for a limited purpose or on a restricted basis. Paragraph (a) applies to
unauthorized practice of law by a lawyer, whether through the lawyer’s direct
action or by the lawyer assisting another person. The exception is intended to
permit a Minnesota lawyer, without violating this rule, to engage in practice in
another jurisdiction as Rule 5.5 (¢) and (d) permit a lawyer admitted to practice in
another jurisdiction to engage in practice in Minnesota. A lawyer who does so in
another jurisdiction in violation of its law or rules may be subject to discipline or
other sanctions in that jurisdiction.

[2] The definition of the practice of law is established by law and varies from one
jurisdiction to another. Whatever the definition, limiting the practice of law to
members of the bar protects the public against rendition of legal services by
unqualified persons. Paragraph—(b)This rule does not prohibit a lawyer from
employing the services of paraprofessionals and delegating functions to them, so
long as the lawyer supervises the delegated work and retains responsibility for

their work. See Rule 5.3.-Likewise-itdoes-notprohibitlawyers-from-providing

[3] A lawyer may provide professional advice and instruction to nonlawyers
whose employment requires knowledge of the law; for example, claims adjusters,

employees of financial or commercial institutions, social workers, accountants,
and persons employed in government agencies. Lawyers also may assist

independent nonlawyers, such as paraprofessionals, who are authorized by the
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law of a jurisdiction to provide particular law-related services. In addition, a
lawyer may counsel nonlawyers who wish to proceed pro se.

4] Other than as authorized by law or this rule, a lawyer who is not admitted to
ractice generally in this jurisdiction violates paragraph (b) if the lawyer

establishes an office or other systematic and continuous presence in this
jurisdiction for the practice of law. Presence may be systematic and continuous
even if the lawyer is not physically present here. Such a lawyer must not hold out

to the public or otherwise represent that the lawyer is admitted to practice law in
this jurisdiction. See also Rules 7.1 and 7.5(b).

5] There are occasions in which a lawyer admitted to practice in another United

States jurisdiction, and not disbarred or suspended from practice in any

jurisdiction, may provide legal services on a temporary basis in this jurisdiction
under circumstances that do not create an unreasonable risk to the interests of

their clients, the public, or the courts. Paragraph (c) identifies four such

circumstances. The fact that conduct is not so identified does not imply that the
conduct is or is not authorized. With the exception of paragraph (d), this rule does
not authorize a lawyer to establish an office or other systematic and continuous
presence in this jurisdiction without being admitted to practice generally here.

[6] There is no single test to determine whether a lawyer’s services are provided

on a “temporary basis” in this jurisdiction, and may therefore be permissible
under paragraph (c). Services may be “temporary” even though the lawyer
provides services in this jurisdiction on a recurring basis or for an extended
period of time, as when the lawyer is representing a client in a single lengthy
negotiation or litigation.

7] Paragraphs (c) and (d) apply to lawyers who are admitted to practice law in

any United States jurisdiction, which includes the District of Columbia, and any
state, territory, or commonwealth of the United States. The word “admitted” in

paragraph (c) contemplates that the lawyer is authorized to practice in the
jurisdiction in which the lawyer is admitted and excludes a lawyer who while
technically admitted is not authorized to practice because, for example, the
lawyer is on inactive status.

[8] Paragraph (c)(1) recognizes that the interests of clients and the public are
protected if a lawyer admitted only in another jurisdiction associates with a
lawyer licensed to practice in this jurisdiction. For this paragraph to apply,
however, the lawyer admitted to practice in this jurisdiction must actively

participate in and share responsibility for the representation of the client.

9] Lawyers not admitted to practice generally in a jurisdiction may be authorized
by law or order of a tribunal or an administrative agency to appear before the
tribunal or_agency. This authority may be granted pursuant to formal rules
governing admission pro hac vice or pursuant to informal practice of the tribunal
or agency. Under paragraph (c)(2), a lawyer does not violate this rule when the
lawyer appears before a tribunal or agency pursuant to such authority. To the
extent that a court rule or other law of this jurisdiction requires a lawyer who is
not admitted to practice in this jurisdiction to obtain admission pro hac vice
before appearing before a tribunal or administrative agency, this rule requires the
lawyer to obtain that authority.

10] Paragraph (c)(2) also provides that a lawyer rendering services in this
jurisdiction on a temporary basis does not violate this rule when the lawyer

engages in conduct in anticipation of a proceeding or hearing in a jurisdiction in
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which the lawyer is authorized to practice law or in which the lawyer reasonably
expects to be admitted pro hac vice. Examples of such conduct include meetings
with the client, interviews of potential witnesses, and the review of documents.
Similarly, a lawyer admitted only in another jurisdiction may engage in conduct
temporarily in this jurisdiction in connection with pending litigation in another
jurisdiction in which the lawyer is or reasonably expects to be authorized to
appear, including taking depositions in this jurisdiction.

11] When a lawyer has been or reasonably expects to be admitted to appear
before a court or administrative agency, paragraph (c)(2) also permits conduct b

lawyers who are associated with that lawyer in the matter, but who do not expect
to appear before the court or administrative agency. For example, subordinate
lawyers may conduct research, review documents, and attend meetings with
witnesses in support of the lawyer responsible for the litigation.

12] Paragraph (c)(3) permits a lawyer admitted to practice law in another

jurisdiction to perform services on a temporary basis in this jurisdiction if those
services are in or reasonably related to a pending or potential arbitration,
mediation, or other alternative dispute resolution proceeding in this or another
jurisdiction, if the services arise out of or are reasonably related to the lawyer’s
practice in a jurisdiction in which the lawyer is admitted to practice. The lawyer,
however, must obtain _admission pro hac vice in the case of a court-annexed

arbitration or mediation or otherwise if court rules or law so require.

13] Paragraph (c)(4) permits a lawyer admitted in another jurisdiction to provide

certain legal services on a temporary basis in this jurisdiction that arise out of or
are reasonably related to the lawyer’s practice in a jurisdiction in which the
lawyer is admitted but are not within paragraphs (c)(2) or (c)(3). These services
include both legal services and services that nonlawyers may perform but that are
considered the practice of law when performed by lawyers.

[14] Paragraphs (c)(3) and (c)(4) require that the services arise out of or be
reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is
admitted. A variety of factors evidence such a relationship. The lawyer’s client
may have been previously represented by the lawyer, or may be resident in or
have substantial contacts with the jurisdiction in which the lawyer is admitted.
The matter, although involving other jurisdictions, may have a significant
connection with that jurisdiction. In other cases, significant aspects of the
lawyer’s work might be conducted in that jurisdiction or a significant aspect of
the matter may involve the law of that jurisdiction. The necessary relationship
might arise when the client’s activities or the legal issues involve multiple
jurisdictions, such as when the officers of a multinational corporation survey
potential business sites and seek the services of their lawyer in assessing the
relative_merits of each. In addition, the services may draw on the lawyer’s
recognized expertise developed through the regular practice of law on behalf of
clients in matters involving a particular body of federal, nationally-uniform

15] Paragraph (d) identifies a circumstance in which a lawyer who is admitted to

practice in another United States jurisdiction, and is not disbarred or suspended
from practice in any jurisdiction, may establish an office or other systematic and
continuous presence in this jurisdiction for the practice of law as well as provide
legal services on a temporary basis. Except as provided in paragraph (d), a lawyer
who is admitted to practice law in another jurisdiction and who establishes an
office or other systematic or continuous presence in this jurisdiction must become
admitted to practice law generally in this jurisdiction.
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16] Paragraph (d) recognizes that a lawyer may provide legal services in a

jurisdiction in which the lawyer is not licensed when authorized to do so by
federal or other law, which includes statute, court rule, executive regulation, or
judicial precedent.

[171 A Iaw¥er who Qractlces law in thls |ur|sd|ct|on Qursuant to Qaragraghs (c) or

Rule 8.5(a).

[18] In some circumstances, a lawyer who practices law in this jurisdiction

ursuant to paragraphs (c) or (d) may have to inform the client that the lawyer is
not licensed to practice law in this jurisdiction. For example, such notice may be
required when the representation occurs primarily in this jurisdiction and requires
knowledge of the law of this jurisdiction. See Rule 1.4(b).

19] Paragraphs (c) and (d) do not authorize communications advertising legal

services to prospective clients in this jurisdiction by lawyers who are admitted to
practice in other jurisdictions. Whether and how lawyers may communicate the

availability of their services to prospective clients in this jurisdiction is governed
by Rules 7.1 to 7.5.

RULE 5.6: RESTRICTIONS ON RIGHT TO PRACTICE

A lawyer shall not participate in offering or making:

(a) a partnership-e¥, shareholder, operating, employment, or other similar type of
agreement that restricts the rightsright of a lawyer to practice after termination of

the relationship, except an agreement concerning benefits upon retirement; or

(b) an agreement in which a restriction on the lawyer’s right to practice is part of

the settlement of a client controversy-betweenprivate-parties.

Comment

[1] An agreement restricting the right of partners-orasseciateslawyers to practice
after leaving a firm not only limits their professional autonomy but also limits the

freedom of clients to choose a lawyer. Paragraph (a) prohibits such agreements
except for restrictions incident to provisions concerning retirement benefits
fromfor service with the firm.

[2] Paragraph (b) prohibits a lawyer from agreeingentering into an agreement not
to represent other persons in connection with settling a claim on behalf of a

client.

3] This rule does not apply to prohibit restrictions that may be included in the
terms of the sale of a law practice pursuant to Rule 1.17.
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RULE 5.7: RESPONSIBILITIES REGARDING LAW-RELATED
SERVICES

(a) A lawyer shall be subject to the Rules of Professional Conduct with respect to

the provision of law-related services, as defined in paragraph (b), if the law-related

services are provided:
1) by the lawyer in circumstances that are not distinct from the lawyer’s provision

of legal services to clients; or

2) in other circumstance by an entity controlled by the lawyer individually or with
others if the lawyer fails to take reasonable measures to assure that a person
obtaining the law-related services knows that the services are not legal services
and that the protections of the client-lawyer relationship do not exist.

(b) The term *“law-related services” denotes services which might reasonably be
performed in conjunction with and in substance are related to the provision of legal
services and which are not prohibited as the unauthorized practice of law when
provided by a nonlawyer.

Comment

[1] When a lawyer performs Iaw—related services or controls an organization that
does so, there exists the potential for ethical problems. Principal among these is
the sale-of-a-taw-practicepursuantpossibility that the person for whom the law-
elated services are Qerformed fall to Rule 117

ane#sunderstand that the services mav not carrv Wlth them the Drotectlons

normally afforded as part of the client-lawyer relationship. The recipient of the

law-related services may expect, for example, that the protection of client
confidences, prohibitions against representation of persons with conflicting
interests, and obligations of a lawyer to maintain professional independence
apply to the provision of law-related services when that may not be the case.

2] Rule 5.7 applies to the provision of law-related services by a lawyer even

when the lawyer does not provide any legal services to the person for whom the
law-related services are performed and whether the law-related services are
performed through a law firm or a separate entity. The rule identifies the
circumstances in which all of the Rules of Professional Conduct apply to the
provision of law-related services. Even when those circumstances do not exist
however, the conduct of a lawyer involved in the provision of law-related
services is subject to those rules that apply generally to lawyer conduct,
regardless of whether the conduct involves the provision of legal services. See,
e.g., Rule 8.4.

3] When law-related services are provided by a lawyer under circumstances

that are not distinct from the lawyer’s provision of legal services to clients, the
lawyer in providing the law-related services must adhere to the requirements of
the Rules of Professional Conduct as provided in paragraph (a)(1). Even when
the law-related and legal services are provided in circumstances that are distinct
from each other, for example through separate entities or different support staff
within the law firm, the Rules of Professional Conduct apply to the lawyer as
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provided in paragraph (a)(2) unless the lawyer takes reasonable measures to
assure that the recipient of the law-related services knows that the services are
not legal services and that the protections of the client-lawyer relationship do not
apply.

4] Law-related services also may be provided through an entity that is distinct
from that through which the lawyer provides legal services. If the lawyer
individually or with others has control of such an entity’s operations, the rule
requires the lawyer to take reasonable measures to assure that each person using
the services of the entity knows that the services provided by the entity are not
legal services and that the Rules of Professional Conduct that relate to the client-
lawyer relationship do not apply. A lawyer’s control of an entity extends to the
ability to direct its operation. Whether a lawyer has such control will depend
upon the circumstances of the particular case.

5] When a client-lawyer relationship exists with a person who is referred by a
lawyer to a separate law-related service entity controlled by the lawyer,
individually or with others, the lawyer must comply with Rule 1.8(a).

6] In taking the reasonable measures referred to in paragraph (a)(2) to assure

that a person using law-related services understands the practical effect or
significance of the inapplicability of the Rules of Professional Conduct, the
lawyer should communicate to the person receiving the law-related services, in a
manner sufficient to assure that the person understands the significance of the
fact, that the relationship of the person to the business entity will not be a client-
lawyer relationship. The communication should be made before entering into an
agreement for provision of or providing law-related services, and preferably
should be in writing.

7] The burden is upon the lawyer to show that the lawyer has taken reasonable

measures under the circumstances to communicate the desired understanding.
For instance, a sophisticated user of law-related services, such as a publicly held
corporation, may require a lesser explanation than someone unaccustomed to
making distinctions between legal services and law-related services, such as an

individual seeking tax advice from a lawyer-accountant or investigative services
in connection with a lawsuit.

[8] Regardless of the sophistication of potential recipients of law-related
services, a lawyer should take special care to keep separate the provision of law-
related and legal services in order to minimize the risk that the recipient will
assume that the law-related services are legal services. The risk of such
confusion is especially acute when the lawyer renders both types of services
with respect to the same matter. Under some circumstances the legal and law-
related services may be so closely entwined that they cannot be distinguished
from each other, and the requirement of disclosure and consultation imposed by
paragraph (a)(2) of the rule cannot be met. In such a case a lawyer will be
responsible for assuring that both the lawyer’s conduct and, to the extent
required by Rule 5.3, the conduct of nonlawyer employees in the distinct entity

that the lawyer controls complies in all respects with the Rules of Professional
Conduct.

[9] A broad range of economic and other interests of clients may be served by

lawyers engaging in the delivery of law-related services. Examples of law-

related services include providing title insurance, financial planning, accounting,
trust services, real estate counseling, legislative lobbying, economic analysis,
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social work, psychological counseling, tax preparation, and patent, medical or
environmental consulting.

[10] When a lawyer is obliged to accord the recipients of such services the
protections of those rules that apply to the client-lawyer relationship, the lawyer

must take special care to heed the proscriptions of the rules addressing conflict
of interest (Rules 1.7 through 1.11, especially Rules 1.7(a)(2) and 1.8(a), (b) and

f)), and to scrupulously adhere to the requirements of Rule 1.6 relating to

disclosure of confidential information. The promotion of the law-related services
must_also in all respects comply with Rules 7.1 through 7.3, dealing with

advertising and solicitation. In that regard, lawyers should take special care to
identify the obligations that may be imposed as a result of a jurisdiction’s
decisional law.

[11] When the full protections of all of the Rules of Professional Conduct do not
apply to the provision of law-related services, principles of law external to the
rules, for example, the law of principal and agent, govern the legal duties owed
to those receiving the services. Those other legal principles may establish a
different degree of protection for the recipient with respect to confidentiality of
information, conflicts of interest, and permissible business relationships with
clients. See also Rule 8.4 (Misconduct).

RULE 5-+45.8: EMPLOYMENT OF DISBARRED, SUSPENDED, OR
INVOLUNTARILY INACTIVE LAWYERS

(a) For purposes of this rule “employ” means to engage the services of another,
including employees, agents, independent contractors, and consultants, regardless
of whether any compensation is paid.

(b) A lawyer shall not employ, associate professionally with, or aid a person the
lawyer knows or reasonably should know has been disbarred, suspended, or placed
on disability inactive status by order of the court to do any of the following on
behalf of the lawyer’s client:

(1) render legal consultation or advice to the client;

(2) appear on behalf of athe client in any hearing or proceeding or before any
judicial officer, arbitrator, mediator, court, public agency, referee, magistrate,
commissioner, or hearing officer, unless the rules of the tribunal involved permit
representation by nen-lawarersnonlawyers and the client has been informed of the
lawyer’s suspension, disbarment, or disability inactive status;

(3) appear as a representative of the client at a deposition or other discovery
matter;

(4) negotiate or transact any matter for or on behalf of the client with third parties;
(5) receive, disburse, or otherwise handle the client’s funds; or

(6) engage in activities that constitute the practice of law.

(c) A lawyer may employ, associate professionally with, or aid a disbarred,

suspended, or disability inactive lawyer to perform research, drafting, clerical, or
similar activities, including but not limited to:
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(1) performing legal work of a preparatory nature for the active lawyer’s review,
such as legal research, the-gathering ef-information, and drafting ef-pleadings,
briefs, and other similar documents;

(2) directly communicatiering with the client or third parties regarding matters
such as scheduling, billing, updates, information gathering, and confirmation of
receipt or sending of correspondence and messages; or

(3) accompanying an active lawyer r-attendingto a deposition or other discovery
procedurematter for the limited purpose of providing clerical assistance to the
active lawyer who will appear as the representative of the client.

(d) Prior to or at the time of employing a person the lawyer knows or reasonably
should know is a disbarred, suspended, or disability inactive lawyer, the lawyer
shall serve upon the Office of Lawyers Professional Responsibility written notice
of the employment, including a full description of such person’s current license
status. The notice shall state that the suspended, disbarred, or disability inactive
lawyer shall not be employed to perform any of the activities prohibited by
paragraph (b).

(e) Upon terminatiering of-the employment of the disbarred, suspended, or

disability inactive lawyer, the employing lawyer shall promptly serve upon the
Office of Lawyers Professional Responsibility written notice of the termination.
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PUBLIC SERVICE

RULE 6.1: VOLUNTARY PRO BONO PUBLICO SERVICE

Every lawyer has a professional responsibility to provide legal services to those
unable to pay. A lawyer should aspire to render at least 50 hours of pro bono

publico legal services per year. In fulfilling this responsibility, the lawyer should:

(a) provide a substantial majority of the 50 hours of legal services without fee or
expectation of fee to:

(1) persons of limited means; or

(2) charitable, religious, civic, community, governmental, and educational
organizations in matters whichthat are designed primarily to address the needs of
persons of limited means; and

(b) provide any additional services through:

(1) delivery of legal services at no fee or substantially reduced fee to individuals,
groups, or organizations seeking to secure or protect the-civil rights, civil liberties,
or public rights, or charitable, religious, civic, community, governmental, and
educational organizations in matters in furtherance of their organizational
purposes, where the payment of standard legal fees would significantly deplete the
organization’s economic resources or would be otherwise inappropriate;

(2) delivery of legal services at a substantially reduced fee to persons of limited
means; or

(3) participation in activities for improving the law, the legal system, or the legal
profession.

In addition, a lawyer should voluntarily contribute financial support to
organizations that provide legal services to persons of limited means.

Comment
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Everypracticing[1] Every lawyer, regardless of professional prominence or
professional work load, has a responsibility to provide legal services to those
unable to pay, and personal involvement in the problems of the disadvantaged
can be one of the most rewarding experiences in the life of a lawyer. AH
practicingThe Minnesota State Bar Association urges all lawyers-sheuld-aspire to
provide a minimum of 50 hours of pro bono services annually. It is recognized
that in some years a lawyer may render greater or fewer than-56-hours_than the

annual standard specified but, during the course of ahis or her legal career, each
lawyer should aspire-te-render on average of-50-heurs—of-service-per year_the
number of hours set forth in this rule. Services can be performed in civil matters
or in criminal or quasi-criminal matters for which there is no government
obligation to provide funds for legal representation, such as pest-
coenvictionpostconviction death penalty appeal cases.

[2] _Paragraphs (a)(1) and (2) recognize the critical need for legal services that
exists among persons of limited means by providing that a substantial majority of
the legal services rendered annually to the disadvantaged be furnished te—the
disadvantaged—without fee or expectation of fee. Legal services under these
paragraphs consist of a full range of activities, including individual and class
representation, the provision of legal advice, legislative lobbying, administrative
rule-making, and the provision of free training or mentoring to those who
represent persons of limited means-and-etherwise-contributing-legal-talents. The
variety of these activities should facilitate participation by government
attorneyslawyers, even when restrictions exist on their engaging in the outside
practice of law.

[3] Persons eligible for legal services under paragraphs (a)(1) and (2) are those
who qualify for participation in programs funded by the Legal Services
Corporation and those whose incomes and financial resources are slightly above
the guidelines utilized by such programs but nevertheless, cannot afford counsel;.
fegalLegal services can be rendered to individuals or to organizations such as
homeless shelters, battered women’s centers, and food pantries that serve those of
limited means. The term “governmental organizations” includes, but is not
limited to, public protection programs and sections of governmental or public
sector agencies.

[4] Because service must be provided without fee or expectation of fee, the intent
of the lawyer to render free legal services is essential for the work performed to
fall within the meaning of paragraphs (a)(1) and (2). Accordingly, services
rendered cannot be considered pro bono if an anticipated fee is uncollected, but
the award of statutory attorneys’ fees in a case originally accepted as pro bono
would not disqualify such services from inclusion under this section. Lawyers
who do receive fees in such cases are encouraged to contribute an appropriate
portion of such fees to organizations or projects that benefit persons of limited
means.
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[5] While it is possible for a lawyer to fulfill the annual responsibility to perform
pro bono services exclusively through activities described in paragraphs (a)(1)
and (2), to the extent that any hours of service remained unfulfilled, the
remaining commitment can be met in a variety of ways as set forth in paragraph
(b). Constitutional, statutory, or regulatory restrictions may prohibit or impede
government and public sector lawyers and judges from performing the pro bono
services outlined in paragraphs (a)(1) and (2). Accordingly, where those
restrictions apply, government and public sector lawyers and judges may fulfill
their pro bono responsibility by performing services outlined in paragraph (b).

[6] Paragraph (b)(1) includes the provision of certain types of legal services to
those whose incomes and financial resources place them above limited means. It
also permits the pro bono atterneylawyer to accept a substantially reduced fee for
services. Examples of the types of issues that may be addressed under this
paragraph include First Amendment claims, Title VIl claims, and environmental
protection claims. Additionally, a wide range of organizations may be
represented, including social service, medical research, cultural, and religious
groups.

[7] Paragraph (b)(2) covers instances in which attorneyslawyers agree to and
receive a modest fee for furnishing legal services to persons of limited means.
Participation in judicare programs and acceptance of court appointments in which
the fee is substantially below a lawyer’s usual rate are encouraged under this
sections.

[8] Paragraph (b)(3) recognizes the value of lawyers engaging in activities that
improve the law, the legal system, or the legal profession. Serving on bar
association committees, serving on boards of pro bono or legal services
programs, taking part in Law Day activities, acting as a continuing legal
education instructor, a mediator, or an arbitrator and engaging in legislative
lobbying to improve the law, the legal system, or the legal profession are a few
examples of the many activities that fall within this paragraph.

[9] Because the provision of pro bono services is a professional responsibility, it
is the individual ethical commitment of each lawyer. Nevertheless, there may be
times when it is not feasible for a lawyer to engage in pro bono services. At such
times, a lawyer may discharge the pro bono responsibility by providing financial
support to organizations providing free legal services to persons of limited means.
Such financial support should be reasonably equivalent to the value of the hours
of service that would have otherwise been provided. In addition, at times it may
be more feasible to satisfy the pro bono responsibility collectively, as by a firm’s
aggregate pro bono activities.

[10] Because the efforts of individual lawyers are not enough to meet the need for
free legal services that exists among persons of limited means, the government
and the profession have instituted additional programs to provide those services.
Every lawyer should financially support such programs, in addition to either
providing direct pro bono services or making financial contributions when pro
bono service is not feasible.

11] Law firms should act reasonably to enable and encourage all lawyers in the
firm to provide the pro bono legal services called for by this rule.

[12] The responsibility set forth in this Rrule is not intended to be enforced
through disciplinary process.
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RULE 6.2: ACCEPTING APPOINTMENTS

A lawyer shall not seek to avoid appointment by a tribunal to represent a person
except for good cause, such as:

(a) representing the client is likely to result in violation of the fRules of
pProfessional eConduct or other law;

(b) representing the client is likely to result in an unreasonable financial burden on
the lawyer; or

(c) the client or the cause is so repugnant to the lawyer as to be likely to impair the
client-lawyer relationship or the lawyer’s ability to represent the client.

Comment

[1] A lawyer ordinarily is not obliged to accept a client whose character or cause
the lawyer regards as repugnant. The lawyer’s freedom to select clients is,
however, qualified. All lawyers have a responsibility to assist in providing pro
bono publico service. See Rule 6.1. An individual lawyer fulfills this
responsibility by accepting a fair share of unpopular matters or indigent or
unpopular clients. A lawyer may also be subject to appointment by a court to
serve unpopular clients or persons unable to afford legal services.

Appointed Counsel

[2] For good cause a lawyer may seek to decline an appointment to represent a
person who cannot afford to retain counsel or whose cause is unpopular. Good
cause exists if the lawyer could not handle the matter competently, see Rule 1.1,
or if undertaking the representation would result in an improper conflict of
interest, for example, when the client or the cause is so repugnant to the lawyer as
to be likely to impair the client-lawyer relationship or the lawyer’s ability to
represent the client. A lawyer may also seek to decline an appointment if
acceptance would be unreasonably burdensome, for example, when it would
impose a financial sacrifice so great as to be unjust.

[3]_An appointed lawyer has the same obligations to the client as retained
counsel, including the obligations of loyalty and confidentiality, and is subject to
the same limitations on the client-lawyer relationship, such as the obligation to
refrain from assisting the client in violation of the Rrules.
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RULE 6.3: MEMBERSHIP IN LEGAL SERVICES ORGANIZATION

A lawyer may serve as a director, officer, or member of a legal services
organization, apart from the law firm in which the lawyer practices,
notwithstanding that the organization serves persons having interests adverse to a
client of the lawyer. The lawyer shall not knowingly participate in a decision or
action of the organization:

(a) if participating in the decision or action would be incompatible with the
lawyer’s obligations to a client under Rule 1.7; or

(b) where the decision or action could have a material adverse effect on the
representation of a client of the organization whose interests are adverse to a client
of the lawyer.

Comment

[1] Lawyers should be encouraged to support and participate in legal service
organizations. A lawyer who is an officer or a member of such an organization
does not thereby have a client-lawyer relationship with persons served by the
organization. However, there is potential conflict between the interests of such
persons and the interests of the lawyer’s clients. If the possibility of such conflict
disqualified a lawyer from serving on the board of a legal services organization,
the profession’s involvement in such organizations would be severely curtailed.

[2] It may be necessary in appropriate cases to reassure a client of the
organization that the representation will not be affected by conflicting loyalties of
a member of the board. Established, written policies in this respect can enhance
the credibility of such assurances.

RULE 6.4: LAW REFORM ACTIVITIES AFFECTING CLIENT
INTERESTS

A lawyer may serve as a director, officer, or member of an organization involved
in reform of the law or its administration notwithstanding that the reform may
affect the interests of a client of the lawyer. When the lawyer knows that the
interests of a client may be materially benefited by a decision in which the lawyer
participates, the lawyer shall disclose thethat fact but need not identify the client.

Comment

Lawyers involved in organizations seeking law reform generally do not have a
client-lawyer relationship with the organization. Otherwise, it might follow that a
lawyer could not be involved in a bar association law reform program that might
indirectly affect a client. See also Rule 1.2(b). For example, a lawyer specializing
in antitrust litigation might be regarded as disqualified from participating in
drafting revisions of rules governing that subject. In determining the nature and
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scope of participation in such activities, a lawyer should be mindful of
obligations to clients under other rules, particularly Rule 1.7. A lawyer is
professionally obligated to protect the integrity of the program by making an
appropriate disclosure within the organization when the lawyer knows a private
client might be materially benefited.

RULE 6.5: PRO BONO LIMITED LEGAL SERVICES PROGRAMS

a) A lawyer who, under the auspices of a program offering pro bono legal

services, provides short-term limited legal services to a client without expectation
by either the lawyer or the client that the lawyer will provide continuing

representation in the matter:
(1) is subject to Rules 1.7 and 1.9(a) only if the lawyer knows that the

representation of the client involves a conflict of interest; and
2) is subject to Rule 1.10 only if the lawyer knows that another lawyer associated

with the lawyer in a law firm is disqualified by Rule 1.7 or 1.9(a) with respect to

the matter.

b) Except as provided in paragraph (a)(2), Rule 1.10 is inapplicable to a
representation governed by this rule.

Comment

1] Legal services organizations, courts and various organizations have

established programs through which lawyers provide short-term limited legal
services—such as advice or the completion of legal forms—that will assist persons
to address their legal problems without further representation by a lawyer. In
these programs, such as legal-advice hotlines, advice-only clinics or pro se
counseling programs, a client-lawyer relationship is established, but there is no
expectation that the lawyer’s representation of the client will continue beyond the
limited consultation. Such programs are normally operated under circumstances
in which it is not feasible for a lawyer to systematically screen for conflicts of

interest as is generally required before undertaking a representation. See, e.qg.,
Rules 1.7, 1.9 and 1.10.

2] A lawyer who provides short-term limited legal services pursuant to this rule
must_secure the client’s informed consent to the limited scope of the
representation. See Rule 1.2(c). If a short-term limited representation would not
be reasonable under the circumstances, the lawyer may offer advice to the client
but must also advise the client of the need for further assistance of counsel.
Except as provided in this rule, the Rules of Professional Conduct, including
Rules 1.6 and 1.9(c), are applicable to the limited representation.

3] Because a lawyer who is representing a client in the circumstances addressed

by this rule ordinarily is not able to check systematically for conflicts of interest
paragraph (a) requires compliance with Rule 1.7 or 1.9(a) only if the lawyer
knows that the representation presents a conflict of interest for the lawyer, and
with Rule 1.10 only if the lawyer knows that another lawyer in the lawyer’s firm

is disqualified by Rule 1.7 or 1.9(a) in the matter.
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4] Because the limited nature of the services significantly reduces the risk of
conflicts of interest with other matters being handled by the lawyer’s firm,
aragraph (b) provides that Rule 1.10 is inapplicable to a representation governed
by this rule except as provided by paragraph (a)(2). Paragraph (a)(2) requires the

participating lawyer to comply with Rule 1.10 when the lawyer knows that the
lawyer’s firm is disqualified by Rule 1.7 or 1.9(a). By virtue of paragraph (b),
however, a lawyer’s participation in a short-term limited legal services program
will not preclude the lawyer’s firm from undertaking or continuing the
representation of a client with interests adverse to a client being represented
under the program’s auspices. Nor will the personal disqualification of a lawyer
participating in the program be imputed to other lawyers participating in the
program.

[5] If, after commencing a short-term limited representation in accordance with

this rule, a lawyer undertakes to represent the client in the matter on an ongoing
basis, Rules 1.7, 1.9(a) and 1.10 become applicable.
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INFORMATION ABOUT LEGAL SERVICES

RULE 7.1: COMMUNICATIONS CONCERNING A LAWYER’S
SERVICES

A lawyer shall not make a false or misleading communication about the lawyer or
the lawyer’s services. A communication is false or misleading if it{a) contains a
material misrepresentation of fact or law, or omits a fact necessary to make the
statement considered as a whole not materially misleading;.

Comment

[1] _This Rrule governs all communications about a lawyer’s services, including
advertising permitted by Rule 7.2. Whatever means are used to make known a
lawyer’s services, statements about them shoutdmust be truthful.

[2] _Truthful statements that are misleading are also prohibited by this rule. A
truthful statement is misleading if it omits a fact necessary to make the
requirements—of Rule7-1—a-lawyer’s —mayadvertise-services—through—public
media-orthrough-writtencommunication-
{b)-A—copy—or—recording—ofan—advertisement _considered as a whole not
materially misleading. A truthful statement is also misleading if there is a
substantial likelihood that it will lead a reasonable person to formulate a specific
conclusion about the lawyer or the lawyer’s services for which there is no
reasonable factual foundation.

3] An advertisement that truthfully reports a lawyer’s achievements on

behalf of clients or former clients may be misleading if presented so as to lead a
reasonable person to form an unjustified expectation that the same results could
be obtained for other clients in similar matters without reference to the sgecifi
factual and legal circumstances of each client’s case. Similarly,
unsubstantiated comparison of the lawyer’s services or wmten—eemmameanen
shat-be-kept-for-two-years-afterits-last- dissemination-alongfees with arecord-of
when—and-where—it-was—used-the services or fees of other lawyers may be
misleading if presented with such specificity as would lead a reasonable person
to_conclude that the comparison can be substantiated. The inclusion of an
appropriate disclaimer or qualifying language may preclude a finding that a

statement is likely to create unjustified expectations or otherwise mislead a

4] See also Rule 8.4(e) for the prohibition against stating or implying an

ability to influence improperly a government agency or official or to achieve
results by means that violate the Rules of Professional Conduct or other law.

123



RULE 7.2 ADVERTISING-ANB-WRHFEN-COMMUNICATHON

(a) Subject to the requirements of Rules 7.1 _and 7.3, a lawyer may advertise

services through written, recorded, or electronic communications, including public
media;-or-through-written-communication.

(eb) A lawyer shall not give anything of value to a person for recommending the
lawyer’s services; except that a lawyer may

(1) pay the reasonable costs of advertisingadvertisements or written
communications permitted by this Rrule-and-may;

(2) pay the usual charges of a legal service plan or a not-for-profit lawyer referral
service or other legal service organization, and may;

(3) pay for a law practice thatis-sold-in accordance W|th Rule +1#%1.17; and

4) refer clients to another lawyer or a nonla rofessional pursuant to an

agreement not otherwise prohibited under these rules that provides for the other
person to refer clients or customers to the lawyer, if

(i) the reciprocal referral agreement is not exclusive, and

(ii) the client is informed of the existence and nature of the agreement.

(dc) Any communication made pursuant to this Rrule shall include the name of at
Ieast one heensed—anese%a—lawyer or law flrm responS|bIe for its content—|-f—the

1] To assist the public in obtaining legal services, lawyers should be allowed
to_make known their_services not only through reputation but also through

organized information campaigns in the form of advertising. Advertising involves

an active guest for expensesregardless-of-outcome—if-the-clients, contrary to the
tradition that a lawyer se-intends-to-heldshould not seek clientele. However, the

public’s need to know about legal services can be fulfilled in part through
dvertlsmg This need is gartlcularu acute in the Gl-léﬂ-t—l-l&bl-e—

be—m—need—moderate means who have not made extenswe use of speemelegal
services-because-of-a—condition-or-occurrence-that-isknownlegal services. The

interest in_expanding public information about legal services ought to the
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comphianee-with-this-Rule-prevail over considerations of tradition. Nevertheless,
advertising by lawyers entails the risk of practices that are misleading or
overreaching.

[2] This Rrule permits public dissemination of information concerning a lawyer’s
name or firm name, address and telephone number; the kinds of services the
lawyer will undertake; the basis on which the lawyer’s fees are determined,
including prices for specific services and payment and credit arrangements; a
lawyer’s foreign language ability; names of references; and, with their consent,
names of clients regularly represented; and other information that might invite the
attention of those seeking legal assistance.

3 uestions of effectiveness and taste in advertising are matters of
speculation and subjective judgment. Some jurisdictions have had extensive
prohibitions against television advertising, against advertising going beyond

specified facts about a lawyer, or against “undignified” advertising. Television is
now one of the most powerful media for getting information to the public,

particularly persons of low and moderate income; prohibiting television
advertising, therefore, would impede the flow of information about legal services
to many sectors of the public. Limiting the information that may be advertised
has a similar effect and assumes that the bar can accurately forecast the kind of
information that the public would regard as relevant.

[4] _ Neither this Rrule nor Rule 7.3 prohibits communications authorized by
law, such as notice to members of a class in class action litigation.

Paying Others to Recommend a Lawyer

Alawyeris-allowed-to-pay-foradvertising[ 5] Lawyers are not permitted
by—this—Rule,—but-otherwise—is—not-permitted—to pay another—personothers for
channellng professmnal work Im&resmenerkdee&ne#p#ewn%anﬁgamzauew

eharged—by—sueh—preg;ams—Paragraph (e)—dees—net—prembﬁ—paymg—regular
compensation—to—an-assistant—such—as—a-secretary—to—prepare-b)(1), however,

allows a lawyer to pay for advertising and communications permitted by this
Rrule-,_including the costs of print directory listings, on-line directory listings,
newspaper ads, television and radio airtime, domain-name registrations
sponsorship fees, banner ads, and group advertising. A lawyer may compensate
employees, agents and vendors who are engaged to provide marketing or client-
development services, such as publicists, public-relations personnel, business-
development staff and website designers. See Rule 5.3 for the duties of lawyers

and law firms with respect to the conduct of nonlawyers who prepare marketing
materials for them.
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6] A lawyer may pay the usual charges of a legal service plan or a not-for-
profit lawyer referral service. A legal service plan is a prepaid or group legal
service plan or a similar delivery system that assists prospective clients to secure
legal representation. A lawyer referral service, on the other hand, is any
organization that holds itself out to the public as a lawyer referral service. Such
referral _services are understood by laypersons to be consumer-oriented
organizations that provide unbiased referrals to lawyers with appropriate
experience in the subject matter of the representation and afford other client
protections, such as complaint procedures or malpractice insurance requirements.

Consequently, this rule only permits a lawyer to pay the usual charges of a not-
for-profit lawyer referral service.

7 A lawyer who accepts assignments or referrals from a legal service plan

or referrals from a not-for-profit lawyer referral service must act reasonably to
assure that the activities of the plan or service are compatible with the lawyer’s
professional obligations. See Rule 5.3. Legal service plans and lawyer referral
services may communicate with prospective clients, but such communication
must be in_conformity with these rules. Thus, advertising must not be false or
misleading, as would be the case if the communications of a group advertising

program or a group legal services plan would mislead prospective clients to think
that it was a lawyer referral service sponsored by a state agency or bar

association. Nor could the lawyer allow in-person or telephonic contacts that
would violate Rule 7.3.

8] A lawyer also may agree to refer clients to another lawyer or a nonla

professional, in return for the undertaking of that person to refer clients or
customers to the lawyer. Such reciprocal referral arrangements must not interfere
with the lawyer’s professional judgment as to making referrals or as to providing
substantive legal services. See Rules 2.1 and 5.4(c). Except as provided in Rule

1.5(e), a lawyer who receives referrals from a lawyer or nonlawyer professional
must not pay anything solely for the referral, but the lawyer does not violate
paragraph (b) of this rule by agreeing to refer clients to the other lawyer or
nonlawyer professional, so long as the reciprocal referral agreement is not
exclusive and the client is informed of the referral agreement. Conflicts of
interest created by such arrangements are governed by Rule 1.7. Reciprocal
referral agreements should not be of indefinite duration and should be reviewed
periodically to determine whether they comply with these rules. This rule does

not restrict referrals or divisions of revenues or net income among lawyers within
afirm.

RULE 7.3: IN-PERSON-ANDTELEPHONE. DIRECT CONTACT WITH
PROSPECTIVE CLIENTS

(@) A lawyer mayshall not by in-person or live telephone contact solicit
professmnal employment from a prospectlve cllent—wﬁh—whem—the—la\wephas—ne
when a
S|gn|f|cant motlve for the Iawyer S domg so is the Iawyer S pecunlary gain—, unless
the person contacted:

is a lawyer; or
2) has a family, close personal, or prior professional relationship with the lawyer.
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b) A lawyer shall not solicit professional employment from a prospective client
by written, recorded, or electronic communication or by in-person or telephone
contact even when not otherwise prohibited by paragraph (a) if:

1) the prospective client has made known to the lawyer a desire not to be solicited

by the lawyer; or
(2) the solicitation involves coercion, duress, or harassment.

(c) Every written, recorded, or electronic communication from a lawyer soliciting
professional employment from a prospective client known to be in need of legal
services in a particular matter shall clearly and conspicuously include the words
“Advertising Material” on the outside envelope, if any, and within any written,
recorded, or electronic communication, unless the recipient of the communication
is a person specified in paragraphs (a)(1) or (a)(2).

d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate

with a prepaid or group legal service plan operated by an organization not owned
or directed by the lawyer that uses in-person or telephone contact to solicit
memberships or subscriptions for the plan from persons who are not known to
need legal services in a particular matter covered by the plan.

Comment

[1] There is a potential for abuse inherent in direct selicitationin-person or
live telephone contact by a lawyer efwith a prospective clients known to need
legal services. H—subjeetsThese forms of contact between a lawyer and a

prospective client subject the lay—persenlayperson to the private importuning of
athe trained advocate; in a direct interpersonal encounter. AThe prospective client

often—feels, who may already feel overwhelmed by the situationcircumstances
giving rise to the need for legal services, and-may have-an-impaired-capacityfor
reasensfind it difficult fully to evaluate all available alternatives with reasoned
judgment and protectiveappropriate self-interest: Furthermeresin the lawayer
seeking-the-retainerisfaced-with-a-confhct stemming-fromface of the lawyer’s
own-interest-which-may-colorthe-advicepresence and representation-offered-the

vinerableprospectinsistence upon being retained immediately. The situation is
therefore fraught with the possibility of undue influence, intimidation, and over-

reaching.

[2] _ This potential for abuse inherent in direct_in-person or live telephone
solicitation of prospective clients justifies its prohibition, particularly since

lawyer advertising and written and recorded communication permitted under the
Rule 7.2 effers-anoffer alternative means of eemmunicatingconveying necessary
information to those who may be in need of legal services. Advertising makesand
written and recorded communications which may be mailed or autodialed make it
possible for a prospective client to be informed about the need for legal services,
and about the qualifications of available lawyers and law firms, without
subjecting the prospective client to direct persenalin-person or telephone
persuasion that may overwhelm the client’s judgment.

[31 The use of general advertising_and written, recorded or electronic
communications to transmit information from lawyer to prospective client, rather
than direct privatein-person or live telephone contact; will help to assure that the
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information flows cleanly as well as freely. Advertising—is—outin—public-view;
thus—subject—to—serutiny—by—theseThe contents of advertisements and
communications permitted under Rule 7.2 can be permanently recorded so that

they cannot be disputed and may be shared with others who know the lawyer.
This potential for informal review is itself likely to help guard against statements

and claims that might constitute false erand misleading communications, in
violation of Rule 7.1. Directprivate-communicationsfromThe contents of direct

in-person or live telephone conversations between a lawyer teand a prospective
client arecan be disputed and may not be subject to sueh-third-party scrutiny-and

consequently. Consequently, they are much more likely to approach (and
occasionally cross) the dividing line between accurate representations and those
that are false and misleading.

[4]1 _ There is far less likelihood that a lawyer would engage in abusive practices
against an individual who is a former client, or with whom the lawyer has a close
personal or family relationship, or in situations in which the lawyer is motivated
by considerations other than the lawyer’s pecuniary gain. Nor is there a serious

potential for abuse when the person contacted is a lawyer. Consequently, the
general prohibition in Rule 7.3(a) and the requirements of Rule 7.3(c) are not

licable in those situations. Also, paragraph (a) is not intended to prohibit a
lawyer from participating in constitutionally protected activities of public or
charitable legal-service organizations or bona fide political, social, civic,
fraternal, employee or trade organizations whose purposes include providing or
recommending legal services to its members or beneficiaries.

5 But even permitted forms of solicitation can be abused. Thus, an

solicitation which contains information which is false or misleading within the
meaning of Rule 7.1, which involves coercion, duress or harassment within the
meaning of Rule 7.3(b)(2), or which involves contact with a prospective client

who has made known to the lawyer a desire not to be solicited by the lawyer
within the meaning of Rule 7.3(b)(1) is prohibited. Moreover, if after sending a
letter or_other communication to a client as permitted by Rule 7.2 the lawyer
receives no _response, any further effort to communicate with the prospective

client may violate the provisions of Rule 7.3(b).

6] This rule is not intended to prohibit a lawyer from contacting representatives

of organizations or groups that may be interested in establishing a group or

prepaid legal plan for their members, insureds, beneficiaries or other third parties
for the purpose of informing such entities of the availability of and details

concerning the plan or arrangement which the lawyer or lawyer’s firm is willing
to offer. This form of communication is not directed to a prospective client.
Rather, it is usually addressed to an individual acting in a fiduciary capacity
seeking a supplier of legal services for others who may, if they choose, become
prospective clients of the lawyer. Under these circumstances, the activity which
the lawyer undertakes in communicating with such representatives and the type
of information transmitted to the individual are functionally similar to and serve
the same purpose as advertising permitted under Rule 7.2.

[71 The requirement in Rule 7.3(c) that certain communications be marked
“Advertising Material” does not apply to communications sent in response to
requests of potential clients or their spokespersons or sponsors. General
announcements by lawyers, including changes in personnel or office location, do
not constitute communications soliciting professional employment from a client
known to be in need of legal services within the meaning of this rule.
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8 Paragraph (d) of this rule permits a lawyer to participate with an

organization which uses personal contact to solicit members for its group or
prepaid legal service plan, provided that the personal contact is not undertaken by
any lawyer who would be a provider of legal services through the plan. The
organization must not be owned by or directed (whether as manager or otherwise)
by any lawyer or law firm that participates in the plan. For example, paragraph
(d) would not permit a lawyer to create an organization controlled directly or
indirectly by the lawyer and use the organization for the in-person or telephone
solicitation of legal employment of the lawyer through memberships in the plan
or otherwise. The communication permitted by these organizations also must not
be directed to a person known to need legal services in a particular matter, but is
to be designed to inform potential plan members generally of another means of
affordable legal services. Lawyers who participate in a legal service plan must
reasonably assure that the plan sponsors are in compliance with Rules 7.1, 7.2
and 7.3(b). See 8.4(a).

RULE 7.4: COMMUNICATION OF FIELDS OF PRACTICE AND
CERTIFICATION

(@) A lawyer may communicate the fact that the lawyer does or does not practice in

partlcular fields of law. Mawer—sha”—ne%seany—false—#&ud&lent—mmeadmgﬂ

{eh(b) A lawyer admitted to engage in patent practice before the United States
Patent and Trademark Office may use the designation “Patent Attorney” or a
substantially similar designation.

(ec) A lawyer engaged in Aadmiralty practice may use the designation
“Admiralty,” “Proctor in Admiralty,” or a substantially similar designation.

d) In any communication subject to Rules 7.2, 7.3, or 7.5, a lawyer shall not

state or imply that a lawyer is a specialist or certified as a specialist in a particular
field of law except as follows:
1) the communication shall clearly identi the name of the certi

organization, if any, in the communication; and

if the attorney is not certified as a specialist or if the certifying organization is
not accredited by the Minnesota Board of Legal Certification, the communication
shall clearly state that the attorney is not certified by any organization accredited
by that Board, and in any advertising subject to Rule 7.2, this statement shall
appear in the same sentence that communicates the certification.
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1] Paragraph (a) of this rule permits a lawyer to indicate areas of practice in

communications about the lawyer’s services. If a lawyer practices only in certain
fields, or will not accept matters except in a specified field or fields, the lawyer is
permitted to so indicate. A lawyer is generally permitted to state that the lawyer is
a “specialist,” practices a “specialty,” or “specializes in” particular fields, but
such communications are subject to the “false and misleading” standard applied
in Rule 7.1 to communications concerning a lawyer’s services.

2] _Paragraph (b) recognizes the long-established policy of the Patent and
Trademark Office for the designation of lawyers practicing before the Office.
Paragraph (c) recognizes that designation of Admiralty practice has a lon
historical tradition associated with maritime commerce and the federal courts.

[3]  Paragraph (d) permits a lawyer to state that the lawyer is certified as a
specialist in a field of law if such certification is granted by an organization that
has been accredited by the Board on Legal Certification. Certification signifies
that an objective entity has recognized an advanced degree of knowledge and
experience in the specialty area greater than is suggested by general licensure to

ractice law. Certifying organizations may be expected to apply standards of
experience, knowledge and proficiency to insure that a lawyer’s recognition as a
specialist is meaningful and reliable. In order to insure that consumers can obtain
access to useful information about an organization granting certification, the
name of the certifying organization must be included in any communication

regarding the certification.

[4] Lawyers may also be certified as specialists by organizations that either have
not yet been accredited to grant such certification or have been disapproved. In
such instances, the consumer may be misled as to the significance of the lawyer’s
status as a certified specialist. The rule therefore requires that a lawyer who
chooses to communicate recognition by such an organization also clearly state the
absence or denial of the organization’s authority to grant such certification.
Because lawyer advertising through public media and written or recorded
communications invites the greatest danger of misleading consumers, the absence

or_denial of the organization’s authority to grant certification must be clearly
stated in such advertising in the same sentence that communicates the

certification.

RULE 7.5: FIRM NAMES AND LETTERHEADS

(@ A lawyer shall not use a firm name, letterhead, or other professional
designation that violates Rule 7.1. A trade name may be used by a lawyer in
private practice if it does not imply a connection with a government agency or with
a public or charitable legal services organization and is not otherwise in violation
of Rule 7.1.

(b) A law firm with offices in more than one jurisdiction may use the same name
or_other professional designation in each jurisdiction, but identification of the
lawyers in an office of the firm shall indicate the jurisdictional limitations on those
not licensed to practice in the jurisdiction where the office is located.
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(c) The name of a lawyer holding a public office shall not be used in the name of a
law firm, or in communications on its behalf, during any substantial period in
which the lawyer is not actively and regularly practicing with the firm.,

(d) Lawyers may state or imply that they practice in a partnership or other
organization only when that is the fact.

Comment

[1] A firm may be designated by the names of all or some of its members, by the
names of deceased members where there has been a continuing succession in the
firm’s identity or by a trade name such as the “ABC Legal Clinic.” A lawyer or
law firm may also be designated by a distinctive website address or comparable
professional designation. Although the United States Supreme Court has held that
legislation may prohibit the use of trade names in professional practice, use of
such names in law practice is acceptable so long as it is not misleading. If a

private firm uses a trade name that includes a geographical name such as
“Springfield Legal Clinic,” an express disclaimer that it is a public legal aid

agency may be required to avoid a misleading implication. It may be observed
that any firm name including the name of a deceased partner is, strictly speaking,

a trade name. The use of such names to designate law firms has proven a useful
means of identification. However, it is misleading to use the name of a lawyer not
associated with the firm or a predecessor of the firm.
MAINTAINING THE INTEGRITY-OF THE PROFESSION

2] With regard to paragraph (d), lawyers sharing office facilities, but who are not

in fact associated with each other in a law firm, may not denominate themselves

as, for example, “Smith and Jones,” for that title suggests that they are practicing
law together in a firm.
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MAINTAINING THE INTERGRITY OF THE PROFESSION
RULE 8.1: BAR ADMISSION AND DISCIPLINARY MATTERS

{a)-An applicant for admission to the bar, or a lawyer in connection with a bar
admission application or in connection with a disciplinary matter, shall not:

(#a) knowingly make a false statement of material fact; or

(2b) fail to disclose a fact necessary to correct a misapprehension known by the
person to have arisen in the matter;«3)}, or knowingly fail to respond to a lawful
demand for mformatlon from an admlssmns or ehserphﬂe— ISCIQlInaI’¥ authorlty—s

exce tthat
this rule does not require dlsclosure of mformatlon otherW|se protected by Rule

1.6.

Comment

[1] The duty imposed by this Rrule extends to persons seeking admission to the
bar as well as to lawyers. Hence, if a person makes a material false statement in
connection with an application for admission, it may be the basis for subsequent
disciplinary action if the person is admitted, and in any event may be relevant in a
subsequent admission application. The duty imposed by this Rrule applies to a
lawyer’s own admission or discipline as well as that of others. Thus, it is a
separate professional offense for a lawyer to knowingly make a misrepresentation
or omission in connection with a disciplinary investigation of the lawyer’s own
conduct.—Fhis_Paragraph (b) of this Rrule also requires_correction of any prior
misstatement in the matter that the applicant or lawyer may have made and
affirmative clarification of any misunderstanding on the part of the admissions or
disciplinary authority of which the person involved becomes aware.

[2] This Rrule is subject to the provisions of the Fifth Amendment of the United
States Constitution and corresponding provisions of the-state €constitutions. A
person relying on such a provision in response to a question, however, should do
so openly-—See and not use the right of nondisclosure as a justification for failure
to comply with this Rrule-3-4(¢).

[3] A lawyer representing an applicant for admission to the bar, or representing a
lawyer who is the subject of a disciplinary inquiry or proceeding, is governed by
the rules applicable to the client-lawyer relationship-, including Rule 1.6 and, in
some cases, Rule 3.3.
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RULE 8.2: JUDICIAL AND LEGAL OFFICIALS

(@) A lawyer shall not make a statement that the lawyer knows to be false or with
reckless disregard as to its truth or falsity concerning the qualifications or integrity
of a judge, adjudicatory officer, or public legal officer, or of a candidate for
election or appointment to judicial or legal office.

(b) A lawyer who is a candidate for judicial office shall comply with the applicable
provisions of the Code of Judicial Conduct.

Comment

[1] _Assessments by lawyers are relied on in evaluating the professional or
personal fitness of persons being considered for election or appointment to
judicial office and to public legal offices, such as attorney general, prosecuting
attorney and public defender. Expressing honest and candid opinions on such
matters contributes to improving the administration of justice. Conversely, false
statements by a lawyer can unfairly undermine public confidence in the
administration of justice.

[2] When a lawyer seeks judicial office, the lawyer should be bound by
applicable limitations on political activity.

[3] To maintain the fair and independent administration of justice, lawyers are
encouraged to continue traditional efforts to defend judges and courts unjustly
criticized.

RULE 8.3: REPORTING PROFESSIONAL MISCONDUCT

(@) A lawyer havingknewledgewho knows that another lawyer has committed a
violation of the Rules of Professional Conduct that raises a substantial question as
to that lawyer’s honesty, trustworthiness, or fitness as a lawyer in other respects,

shall inform the Office—of Lawyers—Professional—Respensibilityappropriate
professional authority.

(b) A lawyer having-knewledgewho knows that a judge has committed a violation
of the applicable rulesCode of fJudicial eConduct that raises a substantial question
as to the judge’s fitness for office shall inform the Beard—on—Judicial

Standardsappropriate authority.

(c) This Rrule does not require disclosure of information that Rule 1.6 requires or
allows a lawyer to keep confidential or information gained by a lawyer or judge
while participating in a lawyers assistance program or other program providing
assistance, support, or counseling to lawyers who are chemically dependent or
have mental disorders.
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Comment—2000

[1] Self-regulation of the legal profession requires that members of the profession
initiate disciplinary investigation when they know of a violation of the Rules of
Professional Conduct. Lawyers have a similar obligation with respect to judicial
misconduct. An apparently isolated violation may indicate a pattern of
misconduct that only a disciplinary investigation can uncover. Reporting a
violation is especially important where the victim is unlikely to discover the
offense.

[2] A report about misconduct is not required where it would involve violation of
Rule 1.6. However, a lawyer should encourage a client to consent to disclosure
where prosecution would not substantially prejudice the client’s interests.-See-the
commentto-Rule-1.6:

[3]If a lawyer were obliged to report every violation of the Rrules, the failure to
report any violation would itself be a professional offense. Such a requirement
existed in many jurisdictions but proved to be unenforceable. This Rrule limits
the reporting obligation to those offenses that a self-regulating profession must
vigorously endeavor to prevent. A measure of judgment is, therefore, required in
complying with the provisions of thethis Rrule. The term “substantial” refers to
the seriousness of the possible offense and not the quantum of evidence of which
the lawyer is aware. A report should be made to the bar disciplinary agency
unless some other agency, such as a peer review agency, is more appropriate in
the circumstances. Similar considerations apply to the reporting of judicial
misconduct.

[4] The duty to report professional misconduct does not apply to a lawyer
retained to represent a lawyer whose professional conduct is in question. Such a
situation is governed by the rules applicable to the client-lawyer relationship.

[5] Information about a lawyer’s or judge’s misconduct or fithess may be
received by a lawyer in the course of that lawyer’s participation in a bona fide
lawyers assistance program or other program that provides assistance, support or
counseling to lawyers, including lawyers and judges who may be impaired due to
chemical abuse or dependency, behavioral addictions, depression or other mental
disorders. In that circumstance, providing for the confidentiality of information
obtained by a lawyer-participant encourages lawyers and judges to participate and
seek treatment through such programs. Conversely, without such confidentiality,
lawyers and judges may hesitate to seek assistance, which may then result in
additional harm to themselves, their clients, and the public. The Rrule therefore
exempts lawyers participating in such programs from the reporting obligation of
paragraphs (a) and (b) with respect to information they acquire while
participating. A lawyer exempted from mandatory reporting under part (c) of the
Rrule may nevertheless report misconduct in the lawyer’s discretion, particularly
if the impaired lawyer or judge indicates an intent to engage in future illegal
activity, for example, the conversion of client funds. See the comments to Rule
1.6.

134



RULE 8.4: MISCONDUCT
It is professional misconduct for a lawyer to:

(a) violate or attempt to violate the Rules of Professional Conduct, knowingly
assist or induce another to do so, or do so through the acts of another;

(b) commit a criminal act that reflects adversely on the lawyer’s honesty,
trustworthiness, or fitness as a lawyer in other respects;

(c) engage in conduct involving dishonesty, fraud, deceit, or misrepresentation;
(d) engage in conduct that is prejudicial to the administration of justice;
(e) state or imply an ability to influence improperly a government agency or

official;_or to achieve results by means that violate the Rules of Professional
Conduct or other law:

(F) knowingly assist a judge or judicial officer in conduct that is a violation of
applicable rules of judicial conduct or other law;

(9) harass a person on the basis of sex, race, age, creed, religion, color, national
origin, disability, sexual preferenceorientation, or marital status in connection with
a lawyer’s professional activities; o¢

(h) commit a discriminatory act; prohibited by federal, state, or local statute or
ordinance; that reflects adversely on the lawyer’s fitness as a lawyer. Whether a
discriminatory act reflects adversely on a lawyer’s fitness as a lawyer shall be
determined after consideration of all the circumstances, including:

(1) the seriousness of the act,

(2) whether the lawyer knew that #-the act was prohibited by statute or ordinance,
(3) whether it-the act was part of a pattern of prohibited conduct, and

(4) whether #-the act was committed in connection with the lawyer’s professional
activities:; or

i) refuse to honor a final and binding fee arbitration award after agreeing to
arbitrate a fee dispute.

Comment

[1] Lawyers are subject to discipline when they violate or attempt to violate the
Rules of Professional Conduct, knowingly assist or induce another to do so or do

so through the acts of another, as when they request or instruct an agent to do so
on the lawyer’s behalf. Paragraph (a), however, does not prohibit a lawyer from

advising a client concerning action the client is legally entitled to take.
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[2] Many kinds of illegal conduct reflect adversely on fitness to practice law,
such as offenses involving fraud and the offense of willful failure to file an
income tax return. Although a lawyer is personally answerable to the entire
criminal law, a lawyer should be professionally answerable only for offenses that
indicate lack of those characteristics relevant to the practice of law. Offenses
involving violence, dishonesty, or breach of trust, or serious interference with the
administration of justice are in that category. A pattern of repeated offenses, even
ones of minor significance when considered separately, can indicate indifference
to legal obligation.

[3] Lawyers holding public office assume legal responsibilities going beyond
those of other citizens. A lawyer’s abuse of public office can suggest an inability
to fulfill the professional role of attorney. The same is true of abuse of positions
of private trust such as trustee, executor, administrator, guardian, agent and
officer, director or manager of a corporation or other organization.

[4] Paragraph (g) specifies a particularly egregious type of discriminatory act-
harassment on the basis of sex, race, age, creed, religion, color, national origin,
disability, sexual preferenceorientation, or marital status. What constitutes
harassment in this context may be determined with reference to
antidiscrimination legislation and case law thereunder. This harassment ordinarily
involves the active burdening of another, rather than mere passive failure to act

properly.

[5] Harassment on the basis of sex, race, age, creed, religion, color, national
origin, disability, sexual preferenceorientation, or marital status may violate
either paragraph (g) or paragraph (h). The harassment violates paragraph (g) if
the lawyer committed it in connection with the lawyer’s professional activities.
Harassment, even if not committed in connection with the lawyer’s professional
activities, violates paragraph (h) if the harassment (1) is prohibited by
antidiscrimination legislation and (2) reflects adversely on the lawyer’s fitness as
a lawyer, determined as specified in paragraph (h).

[6] Paragraph (h) reflects the premise that the concept of human equality lies at
the very heart of our legal system. A lawyer whose behavior demonstrates
hostility toward or indifference to the policy of equal justice under the law may
thereby manifest a lack of character required of members of the legal profession.
Therefore, a lawyer’s discriminatory act prohibited by statute or ordinance may
reflect adversely on his or her fitness as a lawyer even if the unlawful
discriminatory act was not committed in connection with the lawyer’s
professional activities.

[7]1 Whether an unlawful discriminatory act reflects adversely on fitness as a
lawyer is determined after consideration of all relevant circumstances, including
the four factors listed in paragraph (h). It is not required that the listed factors be
considered equally, nor is the list intended to be exclusive. For example, it would
also be relevant that the lawyer reasonably believed that his or her conduct was
protected under the state or federal constitution or that the lawyer was acting in a
capacity for which the law provides an exemption from civil liability. See, e.g.,
Minn. Stat. Section 317A.257 (unpaid director or officer of nonprofit
organization acting in good faith and not willfully or recklessly).

[8] A lawyer may refuse to comply with an obligation imposed by law upon a
good faith belief that no valid obligation exists. The provisions of Rule 1.2(e}d)
concerning a good faith challenge to the validity, scope, meaning or application
of the law apply to challenges of legal regulation of the practice of law.
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RULE 8.5: JURISBIGCHONDISCIPLINARY AUTHORITY; CHOICE OF
LAW

(a) Disciplinary Authority. A lawyer admitted to practice in this jurisdiction is
subject to the disciplinary authority of this jurisdiction—altheugh—engaged,
regardless of where the lawyer’s conduct occurs. A lawyer not admitted in practice
elsewhere-this jurisdiction is also subject to the disciplinary authority of this
jurisdiction if the lawyer provides or offers to provide any legal services in this
jurisdiction. A lawyer may be subject to the disciplinary authority of both this
jurisdiction and another jurisdiction for the same conduct.

(b) Choice of Law. In any exercise of the disciplinary authority of this jurisdiction,
the rules of professional conduct to be applied shall be as follows:

(1) for conduct in connection with a matter pending before a tribunal, the rules of
the jurisdiction in which the tribunal sits, unless the rules of the tribunal provide
otherwise; and

(2) for any other conduct, the rules of the jurisdiction in which the lawyer’s
conduct occurred, or, if the predominant effect of the conduct is in a different
jurisdiction, the rules of that jurisdiction shall be applied to the conduct. A lawyer
shall not be subject to discipline if the lawyer’s conduct conforms to the rules of a
jurisdiction in which the lawyer reasonably believes the predominant effect of the
lawyer’s conduct will occur.

Comment

§g|g|lngr¥ A;g;hgrlg

[1] It is longstanding law that the conduct of a lawyer admitted to practice in this
jurisdiction in—which—they-are lcensed—to-—practice—either—in—anotherstate—or
outside—the —United—States—In—doing—so—they—remainis  subject to the
governingdisciplinary authority of the-this jurisdiction-in-which-they-are-Hicensed
to-practice—H-theiractivity-inanether. Extension of the disciplinary authority of
this jurisdiction is-substantial-and-continuous—it-may-constitute-practice-of-law-in
the—to other lawyers who provide or offer to provide legal services in this
jurisdiction—See is for the protection of the citizens of this jurisdiction. Reciprocal
enforcement of a jurisdiction’s disciplinary findings and sanctions will further

advance the purposes of this Rrule-5:5.
Hthe See Rules 6 and 22, ABA Model Rules for Lawyer Disciplinary

Enforcement. A lawyer who is subject to the disciplinary authority of this

jurisdiction under Rule 8.5(a) is subject to service of process in accordance with

Rule 12, Rules on Lawyers Professional Responsibility. The fact that the lawyer
is subject to the disciplinary authority of this jurisdiction may be a factor in

determining whether personal jurisdiction may be asserted over the lawyer for
civil matters.
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Choice of L aw

[2] A lawyer potentially may be subject to more than one set of rules of
professional eenductin-the-two-conduct that impose different obligations. The

lawyer may be licensed to practice in more than one jurisdiction with differing
rules, or may be admitted to practice before a particular court with rules that
differ from those of the |ur|sd|ct|on or |ur|sd|ct|ons érﬁer—prmerple&eﬁeonﬂretef

Where-the-tawarer-is-licensed-to-practice-taw-in-twoin which the lawyer is licensed
to practice. Additionally, the lawyer’s conduct may involve significant contacts
with more than one jurisdiction.

[3] Paragraph (b) seeks to resolve such potential conflicts. Its premise is that
minimizing conflicts between rules, as well as uncertainty about which rules are
applicable, is in the best interests of both clients and the profession (as well as the

bodies having authority to regulate the profession). Accordingly, it takes the
approach of (i) providing that any particular conduct of a lawyer shall be subject
to only one set of rules of professional conduct; (ii) making the determination of
which set of rules applies to particular conduct as straightforward as possible,
consistent with recognition of appropriate regulatory interests of relevant
jurisdictions-which-impose-conflicting-obligations,—apphecable—rules—of; and (iii)
providing protection from discipline for lawyers who act reasonably in the face of
uncertainty.

4] Paragraph (b)(1) provides that as to a lawyer’s conduct relating to a

proceeding pending before a tribunal, the lawyer shall be subject only to the rules

of the jurisdiction in which the tribunal sits unless the rules of the tribunal,
including its choice of law may—gevem—the—srtuatron—A—reLated—problem—aHees

with-respect-to-practice-before-afederal-tribunal-rule, provide otherwise. As to all

other conduct, including conduct in anticipation of a proceeding not yet pending
before a tribunal, paragraph (b)(2) provides that a lawyer shall be subject to the

rules of the jurisdiction in which the lawyer’s conduct occurred, or, if the

predominant effect of the conduct is in another jurisdiction, the rules of that
jurisdiction shall be applied to the conduct. In the case of conduct in anticipation
of a proceeding that is likely to be before a tribunal, the predominant effect of
such conduct could be where the geherat—authenty—ef—the—states—te—regulate—the

havet&regutatepraetreehe#erethen%conduct occurred where the trrbunal sits, or
in another jurisdiction.

[5] When a lawyer’s conduct involves significant contacts with more than one

jurisdiction, it may not be clear whether the predominant effect of the lawyer’s
conduct will occur in a jurisdiction other than the one in which the conduct
occurred. So long as the lawyer’s conduct conforms to the rules of a jurisdiction
in which the lawyer reasonably believes the predominant effect will occur, the
lawyer shall not be subject to discipline under this rule.

6] If two admitting jurisdictions were to proceed against a lawyer for the same
conduct, they should, applying this rule, identify the same governing ethics rules.

They should take all appropriate steps to see that they do apply the same rule to

the same conduct, and in all events should avoid proceeding against a lawyer on
the basis of two inconsistent rules.
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71 The choice of law provision applies to lawyers engaged in transnational

practice, unless international law, treaties or other agreements between competent
regulatory authorities in the affected jurisdictions provide otherwise.

139



	June 22, 2005 Order

	INDEX
	PREAMBLE: A LAWYER’S RESPONSIBILITIES
	SCOPE
	RULE 1.0: TERMINOLOGY
	RULE 1.1: COMPETENCE
	RULE 1.2: SCOPE OF REPRESENTATION AND ALLOCATION OFAUTHORITY BETWEEN CLIENT AND LAWYER
	RULE 1.3: DILIGENCE
	RULE 1.4: COMMUNICATION
	RULE 1.5: FEES
	RULE 1.6: CONFIDENTIALITY OF INFORMATION
	RULE 1.7: CONFLICT OF INTEREST: CURRENT 
CLIENTS
	RULE 1.8: CONFLICT OF INTEREST:  CURRENT CLIENTS: SPECIFIC RULES

	
RULE 1.9: DUTIES TO  FORMER CLIENTS
	RULE 1.10:  IMPUTATION OF 
CONFLICTS OF INTEREST: GENERAL RULE
	RULE 1.11: SPECIAL CONFLICTS OF INTEREST FOR FORMER AND CURRENT GOVERNMENT OFFICERS AND
 EMPLOYEES
	RULE 1.12: FORMER JUDGE, ARBITRATOR, MEDIATOR, OR 
OTHER THIRD-PARTY NEUTRAL
	RULE 1.13: ORGANIZATION AS CLIENT
	RULE 1.14: CLIENT WITH DIMINISHED CAPACITY

	RULE 1.15: SAFEKEEPING PROPERTY
	RULE 1.16: DECLINING OR TERMINATING REPRESENTATION
	RULE 1.17: SALE OF LAW PRACTICE
	RULE 1.18: DUTIES TO PROSPECTIVE CLIENT
	RULE 2.1: ADVISOR
	RULE 2.2 (deleted) INTERMEDIARY
	RULE 2.3: EVALUATION FOR USE BY THIRD PERSONS
	RULE 2.4: LAWYER SERVING AS THIRD-PARTY NEUTRAL
	RULE 3.1: MERITORIOUS CLAIMS AND CONTENTIONS
	RULE 3.2: EXPEDITING LITIGATION
	RULE 3.3: CANDOR TOWARD THE TRIBUNAL
	RULE 3.4: FAIRNESS TO OPPOSING PARTY AND COUNSEL
	RULE 3.5: IMPARTIALITY AND DECORUM OF THE TRIBUNAL
	RULE 3.6: TRIAL PUBLICITY
	RULE 3.7: LAWYER AS WITNESS
	RULE 3.8: SPECIAL RESPONSIBILITIES OF A PROSECUTOR
	RULE 3.9: ADVOCATE IN NONADJUDICATIVE PROCEEDINGS
	RULE 4.1: TRUTHFULNESS IN STATEMENTS TO OTHERS
	RULE 4.2: COMMUNICATION WITH PERSON REPRESENTED BYCOUNSEL
	RULE 4.3: DEALING WITH UNREPRESENTED PERSON
	RULE 4.4: RESPECT FOR RIGHTS OF THIRD PERSONS
	RULE 5.1: RESPONSIBILITIES OF A PARTNER OR SUPERVISORYLAWYER
	RULE 5.2: RESPONSIBILITIES OF A SUBORDINATE LAWYER
	RULE 5.3: RESPONSIBILITIES REGARDING NONLAWYER 
ASSISTANTS
	RULE 5.4: PROFESSIONAL INDEPENDENCE OF A LAWYER
	RULE 5.5: UNAUTHORIZED PRACTICE OF LAW; 
MULTJURISDICTIONAL PRACTICE OF LAW
	RULE 5.6: RESTRICTIONS ON RIGHT TO PRACTICE
	RULE 5.7: RESPONSIBILITIES REGARDING LAW-RELATED 
SERVICES
	RULE 5.
8: EMPLOYMENT OF DISBARRED, SUSPENDED, OR  INVOLUNTARILY INACTIVE LAWYERS
	RULE 6.1: VOLUNTARY PRO BONO PUBLICO SERVICE
	RULE 6.2: ACCEPTING APPOINTMENTS
	RULE 6.3: MEMBERSHIP IN LEGAL SERVICES ORGANIZATION
	RULE 6.4: LAW REFORM ACTIVITIES AFFECTING CLIENT 
INTERESTS
	RULE 6.5: PRO BONO LIMITED LEGAL SERVICES PROGRAMS
	RULE 7.1: COMMUNICATIONS CONCERNING A LAWYER’S 
SERVICES
	RULE 7.2 ADVERTISING
	RULE 7.3: DIRECT CONTACT WITH 
PROSPECTIVE CLIENTS
	RULE 7.4: COMMUNICATION OF FIELDS OF PRACTICE AND 
CERTIFICATION
	RULE 7.5: FIRM NAMES AND LETTERHEADS
	RULE 8.1: BAR ADMISSION AND DISCIPLINARY MATTERS
	RULE 8.2: JUDICIAL AND LEGAL OFFICIALS
	RULE 8.3: REPORTING PROFESSIONAL MISCONDUCT
	RULE 8.4: MISCONDUCT
	RULE 8.5:  DISCIPLINARY AUTHORITY; CHOICE OF 
LAW



