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PRELIMINARY COMMENT

By order dated May 4, 1988, the Iwinnesota Supreme Court
reinstituted the Advisory Committee on thé Rules of Evidence for
the purpose of “considering and recomménding deletions from,
additions to, and modifications” of the ﬂules of Evidence. The
Court appointed the following members of the committee:

Peter N. Thompson, St. Paul, Chair;lC. Allen Dosland, New
Ulm; Honorable Patrick W. Fitzgerald, Heﬁnepin County District
Court; Kathleen M. Graham, Minneapolis:; Michael W. Haag, Duluth;
Honorable Doris Ohlsen Huspeni, Court of hppeals; Michael Kirk,
Fergus Falls; Edward J. Matonich, Hibbidg; Janet Newberg, St.
Paul; Jack S. Nordby, Minneapolis:; Roger:C. Park, Minneapolis;
Richard L. Pemberton, Fergus Falls; Honorible Bertrand Poritsky,
Ramsey County District Court; David A. Sbulman, Rochester; and
Kevin Spellacy, St. Cloud. The Honorable Alexander (Sandy) M.
Keith, Minnesota Supreme Court, was app&inted liaison to the
Supreme Court and Michael B. Johnson, St. ?aul, was appointed as
staff to the Advisory Committee.

The Committee met and deliberated :on a mwmonthly basis.
Initially the Committee determined that ;the rules should be
modified to provide gender neutral lan%uage. Many of the
recommendations _for change are not subktantive changes but
modificationsjfé}éhcorporate gender neutral language. Because
the Minnesota Rules of Evidence were modeped after the Federal
Rules of Evidence, the Committee proposeh the gender neutral
language that has been adopted in the Feder%l Rules of Evidence.

The Committee reviewed each of the Minnesota Rules of

Evidence. The Committee followed the polidy set by the original
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advisory committee for the Minnesota Rules of Evidence deferring
to the language in the Federal Rules of Evidence unless there was
a substantial state policy or substantiil reason justifying a
different rule in Minnesota. The Committee, however, also
considered the Uhiform Rules of Evidence‘and, in particular, the
1986 amendments. Finally, the Committee c¢néidered the proposals
set forth by the American Bar Associa£ion Criminal Justice
Section in its report Federal Rules of Evfdence: A Fresh Review
and Evaluation, 120 F.R.D. 299 (1987). %here appropriate, the
Committee added to or amended Committee ' comments to make the
comments more accurately reflect the policy behind the rule or
recent case law developments.

The following rules include modifﬁcations to make the
language gender néutral: Rules 104(a)(d)(d), 106, 404(a)(b),
405(b), 411, 602, 603, 604, 606, 607, 608(b), 609(a), 610,
611(c), 612, 613, 701, 703(a), 705, 706, 801l(a), 801(d)(1)(2),
803(5) (18) (19) (21) (24), 804 (a) (1) (2) (3) (5), 804(b)(2)(3)(5), 806,
902(2) (3), 1004(3), and 1007. Aadditional don-substantive changes
are included in: Rules 103(d4), 406, 609(cﬂ(d), and 1006.

The following rules include amendments necessary to clarify
the rule or to make the rule consistent with sound state policy:
Rules 103(5),&_201; 404(b), 606(b), 609(a)(b), 703(b),
801(d) (1) (B), 801(d)(2), 803(6), 803(8), 803(24), and 804 (b) (5).

Rule 404 (c), Past Conduct of Victim oﬁ Certain Sex Offenses,
was amended, renumbered and this subject is now addressed in new
Rule 412.

Rule 616, Conversation with Deceased or Insane Person, has

been renumbered as Rule 617, and a new Rule 616, Bias of witneSS,
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has been added consistent with the Uniform Rules of Evidence.

Supplemental Advisory Committee comments are provided where
there has been a substantive change in the rule. 1In addition,
modifications were made in the following Advisory Committee
comments to clarify <the comments or to reflect recent case
decisions: Rules 103(d), 407, 606(b), 615, and 705.

The Committee did not recommend a rule governing
admissibility of evidence from child victims or witnesses in
sexual offense cases. See e.g. Unif.R.Evid. 807; Federal Rules
of Evidence: A Fresh Review and Evaluation, supra, 120 F.R.D. at
380-382 (proposed Fed.R.Evid. 807). Similar provisions are set
forth in Minn. stat. §§ 260.156, 595.02 (1988). The Committee
concluded that it is premature to codify the developing
constitutional law in this area signified by the recent United
States Supreme Court decision in Coy v. Iowa, 487 U.S. , 108
S.Ct. 2798, 101 L.Ed.2d 857 (1988).

Finally, the Committee did not attempt to codify statutory
privileges. The committee concluded, however, that the privilege
statutes are in need of a thorough review. In light of the
limitations of the enabling legislation, Minn.Stats. § 480.0591
(1974), and the Committee’s deadline, the Committee recommends
that a subsequent body be appointed that would meet with
representativé§56f5the legislature to perform a joint review of

the privilege statutes.
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RULES OF EVIDENCE

ARTICLE 1. GENERAL PROVISIONS

* * *

Rule 103. Rulings on Evidence
* * %*

(b) Record of offer and ruling. The court may add any
other or further statement which shows the character of the
evidence, the form in which it was offered, the objection made,
and the ruling thereon. Upon_request of an art the court
shall place its ruling on the record. The court He may direct
the making of an offer in question and answer form.

* * *

(d) Error. Nothing in this rule precludes taking notice of
errors in fundamental 1law or of plain errors affecting
substantial rights although they were not brought to the
attention of the judege court.

Committee Comment--19%%89
* * *

The rule coqtinues the existing practice of requiring not
only a timely objection, but a specific objection unless the
context of thé”éﬁéétion makes the grounds for objection obvious.
See Kenney v. Chicago Great Western Ry., 245 Minn. 284, 289, 71
N.W.2d 669, 672, 673, certiorari denied 350 U.S. 903, 76 S.Ct.
182, 100 L.Ed. 793 (1955); Adelmann v. Elk River Lumber Co., 242

Minn. 388, 393, 394, 65 N.w.2d 661, 666 (1954). u nt
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introduction of evidence operates as a timely obiection and
obviates the requirement of any further objection with respect to

such evidence. 1If the Court excludes evidence, an offer of proof
must be made to preserve the issue for review unless the
substance of the evidence is apparént from its context. See
Auger v. Rofshus, 267 Minn. 87, 91, 125 N.W.2d 159, 162 (1963);
Wozniak v. Luta, 258 Minn. 234, 241, 103 N.W.2d 870, 875 (1960);
Minn.R.Civ.P. 43.03, see also Minn.R.Civ.P. 46, 59.01(6), and
Minn.R.Crim.P. 26.03 subd. 14(1).

This rule is adapted from Minn.R.Civ.P. 43.03. In order to
determine on review whether or not a substantial right of a party
was affected by the exclusion of evidence the reviewing court
must have some information as to the nature of the excluded
testimony. i it ‘ i o court
blaced on the record if they so request. The rule gives the
court authority to require that the offer of proof be in question
and answer form to provide an accurate record for review. It
would also be permissible to allow cross-examination of the

witness making the offer of proof.

* * *

Rule 104. Preliminary Questions

(a) Quééé%sﬁs of admissibility generally. Preliminary
questions concerning the qualification of a person to be a
witness, the existence of a privilege, or the admissibility of
evidence shall be determined by the court, subject to the
provisions of subdivision (b). In making its his determination
it ke is not bound by the rules of evidence except those with
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respect to privileges.
* * *

(c) Hearing of jury. Hearings on the admissibility of
confessions shall in all cases be conducted out of the hearing of
the jury. Hearings on other preliminary matters shall be so
conducted when the interests of justice require or, when an
accused is a witness, and if-le so requests.

() Testimony by accused. The accused does not, by
testifying upon a preliminary matter, become subject himserf to
cross-examination as to other issues in the case.

* * *

Rule 106. Remainder of or Related Writings or Recorded

Statements

When a writing or recorded statement or part thereof is
introduced by a party, an adverse party may require Mkim the

ig;;gggggign at that time of te-inereduee any other part or any
other writing or recorded statement which ought in fairness to be

considered contemporaneously with it.

'ARTICLE 2. JUDICIAL NOTICE

Rule 201. Judicial Notice of Adjudicative Facts
(a) Scope of rule. This rule governs only judicial notice

of adjudicative facts jin cjivil cases.

* * %
(g) Instructing jury. In-a-eivit-action-or-preeceeding Tthe
court shall instruct the jury to accept as conclusive any fact
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judicially noticed. EIm-a-erimimat-case;-the-court-shatl-instruet
a-jury-that-ie-may;-put--is not--requrired -to--accept -as -conclusive
anry -faet-judireiatliy-moticed.
Committee Comment-19%389

ule gov i judicia otice j ic e o to
civil cases. The status of the law ggvg;ning the use of judicial
notice in criminal cases is unsettled and not appropriate for
codification. While it is understood that a trial judge should
not direct a verdict against an accused in a criminal case, it is
less clear the extent to which the court can take judicial notice
of uncontested and uncontradictable peripheral facts or facts

establishing venue. See e.g. State v. White, 300 N.W.2d4 176

. 980) (trial Hu sho re m eluctant” to

instruct jury that an uncontested glgmggg of a crime has been

establjshed): State v. Trezona, 286 Minn. 531, 176 N.W.2d 95

7 u es judicial noti venu rial courts

shou e o) i e_cas o ine e a opriate
use judici i in_crimina

* * %

The conclusive nature of judicially noticed facts in civil
cases is consisteqt with the restrictions which the rule places
upon the kinds of facts which can be judicially noticed. TBhis
s&b&i-vi-si-en-ee‘h;tai:ﬁs-the- only--distinction wirich--ehe ~rule -ereates
between-civii--end--erininal-cases:---Fhe-prohibition--against--the
judge---instrueting---the --jury--+to---accept--judicially --noticed
adiudieative-facts--as-conciusively--esteblished-is-pased--on-the
same - congiderations--which-prohribit--the-court--from-directing--a
verdiet-against-the ~defendant-in-a-eriminat-cases
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ARTICLE 4. RELEVANCY AND ITS LIMITS

* * *

Rule 404. Character Evidence Not Admissible to Prove Conduct;

Exceptions; Other Crimes

(a) Character evidence generally. Evidence of a person’s
character or trait of Rk#s character is not admissible for the
purpose of proving that-he-acted action in conformity therewith
on a particular occasion, except:

(1) Character of accused. Evidence of a pertinent trait of

kis character offered by an accused, or by the prosecution to

rebut the same;

* * *

(b) Other crimes, wrongs or acts. Evidence of other
crimes, wrongs, or acts is not admissible to prove the charécter
of a person in order to show that-he-aeted action in conformity
therewith. It may however, be admissible for other purposes,
such as proof of motive, opportunity, intent, preparation, plan,

knowledge, identity, or absence of mistake or accident. Evidence




(1) The other crime and the participation in it by a

relevant person are proven by clear and convincing evidence; and

(2) The probative value of the evidence outweighs the danger

of unfair preijudice, confusion of the issues, or misleading the
ju sid ions un was tim
s ese tion cumulative evi e.

te)--Past-conduct-of-vietin-of-certain-sex-offenses-

£E) -~ In-a prosecutionr under Minn -State~ 609342 Lo -609 346+
evidenece - of--the - wictin/ o -previous - sexuai--conduct--shati-not--be
admitted -nor--shrelld--any--reference -te-such-coenduet- be- nade -Hr-the
presence -of-the--Hnus---except -by-coure- order-under--the -preocedure
provided-in-rule 464 () r--Such-evidence ~can-pe-adnissible-only~if
the--prebative--value---of---the --evidence - -z --not --substantiarly
outweighed -by- its--infiamretory-or-prejudiciel -neture -and -orrky-in
the -forlowing —cireunstancess |

€A)~-When-consent-of -the-vietin-is-a-defense-in-the-case;

ti)y - - --eridence --of-~-the-- victin/s--previous--sexuai--conduct
tending - te--establish -a - commen--scheme -or -pian--of--gimilar -sexual
conduet-gnder ~cireunstance -sinitar -to -the -case-at-issue - -relevant
and-materiat-to-the -ressuve-of -consents

¢ i)--evidence- of- the- ictin/-g -prewious -sexual--~conduct ~with
the ~aceusedr-or

6Br--When;Eﬁé?freseeutienhs-ease—ine}aéeé-eviéenee-of-semenr
pregnaney-or-disease-at-the- £ime-of-the--incident--or--tr-the -case
of ~-pregrancy ;- --between--the - -tvime---of--the--incident--and--trialt;
evidence - of~-apecific-instances--of--the-vietimt s-previous--sexuat
eonduet - ~to-show-the -sourece-of -the -seren; -pregnaney -or-disease:

2y --Fhe--zecused - ray-not--offer-evidenece- descriped -in-rute
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404 (oY (T r-except -pursuant-to-the -foklowing -procedures

Ay ---Ar-motien--shall--be-nade--by-the--gccuged -prier-to--the
triat;--urltess - Jater - for--good--cause ~-showir- - setting--out--with
partieunlarity -the-offer-of -proof-of -the-evidence-that -the -accused
intends-teo-eoffery-relative- £o-the previous sexual-conduct -of -the
vietims

By = -Jf--the-court-deemns -the-offer- of--procf-sufficient --the
court-shaii-erder-a hearing--out-of-the-presence- of--the ~jurms--i£
anyr-and-4in--such--hearing -shall--allteow-the- acecused- to-neajte--a~-fulti
presentation-of-his-offer-of-preoots

ey---At--the-conetusion-of--the -hearing - if-the--court--finds
that-the-evidence-propesed-to-be-offered-pby-the -accused-regardinyg
the-previous -sexual -conduct-of-the-vietin-is-adnissible-under-the
provisions-of-ruie-4od{e){i)-and-that--ito -probative value-is-not
substantiallty --outweighed --pby--its--infammatory--or--prejudieiat
rature;-the -court-shati-make -an-order-stating-the-extent-to-whieh
sueh -evidence ~is-admissible - --Bhre -accused -may~then-offer-evidence
pursuvant-to-the -order-of -the-courts

D) ~-E£f-new-information4s- discovered after-the date -of -the
kearing - er--during--the-course--cf--triat;~which-may--majte--evidence
deseribed - in- rvle 404-(Crt) ~admiss ible - - the-accused nay--majee--an
offer-ef--proof—-pursu&nt Lo~ -rule—404 (o) ¢2)rr-and-the--court-shati
heLé--&n—--ia—-emr& -hreering--te~-debtermine - whether--the--preposed
evidence-is-adnissible-py-the-standards-hereins

Committee Comment--19%%89

* * *
The subdivision [(b)] suggests certain purposes for which

evidence of other acts or crimes may be admitted subject to the
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provisions of rRule 403. The list of acceptable purposes is not
meant to be exclusive. See Minn.R.Crim.P. 7.02 which provides
that the prosecuting attorney must give notice of certain
additional offenses that might be offered pursuant to this rule
of evidence. See also State v. Billstrom, 276 Minn. 174, 149
N.W.2d 281 (1967):; State v. Spreigl, 272 Minn. 488, 139 N.W.2d

167 (1965).

The Committee has revised Rule 404(b) by adding a final

sentence to govern the admissibility of Spreigl and “reverse
Spreigl” evidence. The amendment applies only to criminal cases.

It has two purposes. First, it codifies the Minnesota case law,

whic s that t rime and ici i in_it by a relevant
s v inci vide to be
admitted, State v. Billstrom (describes the prosecution’s
: tate v Willis N 98 nn. App.

the b i \'4 S igl

t o) ed amend ifj he ing test

o) . u 0 s e whi is that
vi i i bative value is
"substantially outweighed” by unfajir prejudice, confusion of the
t e more




merely outweigh - as opposed to substantially outweigh - the

probative value. The Committee considered and rejected the

a cac do d in the federal system in Huddleston V. ited

State .S. 68 108 S.Ct. 9 77 9 .
Although Rule 404(b) is directed to other crimes, wronds, or

acts, the Committee restricted the gmgndm.ent to other crimes
because of the uniquely prejudicial effect of such evidence.

The proposed amendment has no application to the offense or
offenses which are the subject of the prosecution. Nor does it

apply to impeachment by showing the commission of a crime, which
is governed by Rule 609.

The Committee renumbered the rules in Article 4, moving the
vidence of the vi ’ u onduct to a

ew to confo to t i in the era ules of
vi d ifo o) v . Fhe-originat-drafe-of

the ~-pules - -contained --o-proposed - rul-e-- which--was--inktended--teo
preserve-the-holdings--of--State-vr-Laceardis; - 260 Wmr--291+--1+55+
N-#r-2¢-208 (1968 ) -and -State -v--Warfeord; -293 -Minn--339;-260 -N-W-2d
30r~€1972 ) ~certr—dented -93 -5+ -1388;-410 ¥ rSr-935;-brBd -2 -598
£39#3)r----While--the--Committee --was~--drafting --the--rules,--the
begistature-passed-an-extensive -revision-of-the-tew -retating-te
sex-effenseSv-f€g§qindi-€kﬁhr1ﬁ?i£ﬁﬁhr13hr4¥hkr<H¥H34&£nnrhawe-pf
Ineltuded--inr-the--iegistation--was-Minmr-Stat-—-§--609:343--¢Supp~
935y ~~wirich--contained --provisions --retating --to--evidence;
preecedure; - substantive--aw-and--jury--instructions - -- Puring--the
publtie--heerings -held--en--the-rules -~ various--persens--appeared
before--the --committee -and--a--nunber --of - written--comments--yere
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received; ~--aklk ~-in - support--ef--the ~-provisions - of--Minn-Stats--§
669 r3 47 - <(-SUPP-EOFo)m— -~ —AS - -a- - resul L - -the - -Committee -deecided--to
revise-the-eriginai- proposed--evidentiary--mrle--to-incorperate-the
evidentiary -and -precedural-provisions-of-the-statuter
Fe-is--the--itntent - of--the--Commitree ~-that-subdivisions- < ~-2+
and--5--of--the--statune--shall --not--pe--affected--py--the--prultes-
Subdivision-i--relates -te-the-weight--of - evideneet- subdivigion -2
reltates--to--the--substantive--raw--defining--the--offensess--and
subdivision-5-concerns-Jjury-dnstroctions: - - It was -the opinitor-of
the-Commitee-that-none-of--these--subjects-shourlkd e -incorporatred
nte--eidentiary - rales:~----Aecordinglty - --it---is--the--Committeels
intent-that-these-subdivisions-shatl-continte-in-effect-after-the
relres-take-effects
| Subpdivision-3--of-the--statue -rerates -to--admissibid-ity-~-and
subdiviston--4--relates--to--tire---procedure --for--determining
adrissilpility----Both -of - these-subjects ~are-preperiy-within-the
seope-of-evidentiary-rules,;--and--the -Comrittee -incorporated-thetr
substanee ~--inte --the - -rewised --rule -~ 404(c)=~--~-The--revised--rule
contains -the-substance--of--the-statutess-provision-that--evidence
of -the-wictin/ s previous -sexuat-conduet - can--only- e -admieted-in
rimived -eireunstances-and-the- -provigsion -for-mandatory-notice-and
hearing -before-such-evidence-can-pe-adnitted:
The-eemie&;?mde-m-ehanges,--seme-of—-sey-]:e--end--some
of ~substancer--Akmeong -the-changes-of -style-are-the-substitution-of
the ~-words -Laceusedst -for -defendantt-and ~Svictint -for-teomplainants
so-as -to-be-consistent -with-the-balance-of-ruale-404+
krthough-the- Committee -agreed-tn-substance-with--the -thrust
of -the-statue - -because-of -the -many -questions -that -were-ecreated-by
10




the -ranguage -in-the-statue - -the-Committee-—contd -not -recommend —the
entire-statute —as-drafted---For-example,-altthough-rt-appears-that
the --purpose - of--the--statute -~ was--te --eliminate - the--—unwarranted
ateack--on--the-<rictimts - character--when - such--evidence - does--not
relate-to-the-issues-at-trial-theeffect--of -the -statue could -be
the -oppositer-~-Subdivisieon-¢3)(a)-suggests-that-the-vietints-past
sexual-conduet-wouid-be admissible-to--prove “fabrication/t--'Fhis
eould-have-the-effect -ef -expanding -the-use-of -past-sexnal -conduct
to-ztl-contested -trialks - -an-unwise-resuylt-that-seems-inconsistent
with--sound -pelicy--and-+the--purpeses--of--the--ltegislation----the
evidentiary-rule-does not--make -past-conduct--admisgible o -prove
fabrieations

Fhe-statute-did- not- make-it--cltear--that--consent--and -ident ity

of-semeny-disease;-eor-pregnancy--are--the- onlty -two -tasues -to-whiech
evidence-of -the -victinis -prior-sexualr-conduct -should -pe-admitteds
f&rthermorer-it-is—net-c-leat--ﬁwthe--se&bue-fhe--ext-ent--to—ﬁhi—eh
prier--sexual - -conduct - -with-~--the-~accused--4is--admissipies----Ehe
evidentiary --mrie --makes --it--ciear--that--this-evidence-~-is--onty
admissible ~--whernr--congsent--or--identity--is~-in--issues----Pinatly;
pertions -of-the-statue-could-be--subject -to--constitutional-attack
on--due--process--or--right--of--confreontation--groundsr----is--a
eonseq&eneer—thgrfeomi-&ee-re—dmfted--ﬁrese-seetiens--t-ryi—nq—-te
rerain-true-to 4€fi§;evera}} -tegistative-intent-which-the -Committee
endorses-

The-statue--recognized--three -situations--in-wirich--previous
sexuxl-econduect--of--the -vietim would-be-reievant--and--admissibles
Fhe-first-of -these-occurs -when-consent -is-in-issuer---prior-sexuat
eonduet -is-offered-in-order-to-give -rise-to-an-inference -that-the
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vietim-acted -in-conformity -with -that-past-conduct-on-a-particutar
cccasionr--In-the-case-of-a-vietim-of -a-sex-offense;-this-its-enty
reltevant-to--preve--that--the~--victim- consented--to-the--act----%f
consent -is-not-a-defense; - as;--for--exanple,~-the -accused denies-he
was --involved -in--the--incident,~-evidence--of--the--yvictimis--past
eonduet ~is-not--retevantz---Fhis-type--of--evidence -is--treated-in
rare-484{ey {21y +----Fhe--rulte~-recognizes-the- same--two categories-of
sueh - evidence--recognized-by--the -statutes---evidence-tending -teo
show -z -common -scheme-or-pran-fsubsection-(A) tirr-and-evidence -of
eonduet —-Ainvolving--both - the--accused - and--the - yictim -fFsubsection
Ay €1iy T r—-~As--in-the - statute,;--the - rule--alklows -enty-these -two
categories --of --past --gexuet --conduct-- +o--be--admitted--to--prove
eonsentr

Phe~-gecond - situeation-in--whieh--evidence - of-~the--vietints
previous -sexual-conduet -ean-be -adnitted -under-poth-the -statue-and
the --rule--eccurs --when--the --prosecution--has --offered--evidense
concerning -semnen; - pregnancy--or -disease ;- - to- show--either--thet--the
offense-occurred-or-+that-the-accused- comritted -t~ --Hr -tiria-case
the -aceused--may--offer -evidence--of--the -vietint s--specific--sexuat
aetivity -to--reput--the --inferences--raised--by - £he--prosecutionts
evidenee r--Rule 404t (B)r~--EIn- this- situation-consent--is--net
ma'eeri:al-r--endfftfl_te_-_-z'u-].e--admi-ts--sueh—-evi:éenee--wi-t-hoat— -pectiring
consent-to-be-a -ééfense--

The -third-situetion-hr-which-the-stetute--admitted-evidenee
of -previous - sexual--conduct~--oceurs ~vwhenr-the--vietim--testifies
speeifieallty-concerming- -such - sexuel--conduet—or - more--probably;
rack - -of - sexuni--conduct-—-on--direct--eremination----Fhe--statute
airowed --evidence -of - previous --sexuai--conduct-- to--impeach--the
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vretimt-o---restimony-.—--—-- Minn= Stat---~§ -~ 6059-3¢F - ~Supd-~ -3}
tSupp -9+ ) -~ ~Fhis - provision -was - net--incorporeted -in- the--rute
beeause-the—-eomi-ttée--i-s-ef-dbhe--epin'ron-that-t-he—-accus-ed—-mi—ght
not - know--whether--the -vietin-was--going -te~-testify-about--teck~of
sexual--conduct-~-untilt - Lhe--vietin-had--actualtly - completed-—direct
examination---To--impogse -the -notice-and hearing -redqirirenent -dees
not-seen-+to-pe-fair-in--such--a--caser--Moreover,;--the -presecutieon
and -victin - - can-obhviate - such~-impeaching--testinony- by--aveiding
general-statenents-about--the-~vietimis-sexunai-activity--onr-direct
examination:---Ffor--these -reasons -subdivisien-3(d)--of--the -statute
ts-not-incorperated-in-the-rule:---Fhe-deletion-of-tivis-provision
s ~-itntended -to -altow-the -accused -the -traditional -right-rto-impeach
the ~-vietim; --without--the-notice--and-hearing -requirement;--if--the
vietimis~-direct-testimony- - specifically--concerns--the--vietimtés
previous-sexual-activity-or-rack-of-iter
Bhe --Commitiree --deleted --the ~--ranguage - --¢Bvidence --of ~-such
eonduet --engaged--in--more--than-- ene--year - -prior-to--the - date--of
alteged -offense--is-inadnissibie; 4~--from-subdivision-3{aj)--of-~the
statuter---Opbviousiy;--the-Jonger--£ime~--tapse-between-the--past
conduet-and-the--date--of-the-aiieged-consent;--the--less-prepbative
t-he--ev-i-denee——heedmes:-—-ﬂeweveﬁ--there--m-ight--be-s-i-tmtiuxs——i—n
whieh-the-victin-engaged--ir-a-commen-scheme- or-plen--wirichr-began
mere-than-a-year- before-the- offense-and-which -might -be-relevant:
Bhe-year-1imitation-4is-arbitrery--and mey--be -unconseibutional---a
suffieirent - safeguard--is - conteined--in-the--regquirerent - thet--the
probative-<4aluve - must--net--pe--substentially--ovtweighed--by--the
nframmateory --and --prefudiciel --nature - -of--the--evidenecex----Fhis
standard--of--admissipility--has-been-attered--skightly-from-the

13
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statutory - -language —-to - conform - with-- the--generai--standard--of
admissipiiiey - found-—Hr-ruie- 403~~~ Jhe--change - vas- necessary--se
that -d4--wourkd-net--appear--that-the--accused -had--to- -neet - a--nore
stringent-test-of-admissibil-ity-wvhen proving -a-defense --than-did
'e-he—preseeu‘eer-i:ﬁ-pmi-ng-‘ehe-aee&se&‘-s-éuil-t—.-

W:'.-th-t-he-respeet--t-e-the-proeec}u-ral--porﬁ'rons-of-—the-r&l—e,--t-he
cemmittee-deleted--the ~anquage-tto--the - -fact--of -consent/---Eren
supdivision-4{e)--of--the-statutes---Bhe-requirved- findineg s -that
the -evidenee~be-Sadmiasihle -as-preseribed-by-tiris rule. - --nder
both-the -statute—-and--the -rule;--eertain--eridence - of--previous
sexuxl-conduct—that-concerning -the -sourece -of ~semen ;- -pregnancy -or
divease—is-admissible -whether-or-not-consent -is-a-defenser

Bhre --Commrittee - deleted--the--ltanguage -Land- - preseribing--the
nature - of--the - questions--to-be--permnitted - at-~-trial;t-also--frem
subdivisiton-4(ci--of--the - statute~ - -court--crder-stating--the
extent --to--which - the--evidence--is--admisaible -is--a--sufficient
safeguard;--espeeiatly--vwhen--considered - with---the --restrietive
}anguage,--'-ner-shal-l--any-referenee-to-saeh-een&uet-—beéma-&e-i-n-the
presence-of -the-jury ;L -taken-from-the -statute-and -incorperated-in
rele-484{e}{i}=---Preseribing - the-nature--of-the- questions--to--ke
asked -by-counsel--is--a-marked-and- unnecessary-departure--from-the
a&vemry-sysﬁep:a_gé-i&y-be-&neenst'rmi-enah
Rule 405. Methods of Proving Character

* * *
(b) Specific instances of conduct. In cases in which
character or trait of character of a person is an essential
element of a charge, claim, or defense, proof may also be made of

14
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specific instances of kis that person’s conduct.

* * *

Rule 406. Habit; Routine Practice

Evidence of the habit of a person or of the routine practice
of an organization, whether corroborated or not and regardless of
the presence of eyewitnesses, is relevant to prove that the
conduct of the person or organization on a particular occasion
was in conformity with the habit or routine practice.

Committee Comment-19%789

change i the title the e tij (o}
the of the ru to t ti 0 spon
Federal Rule and Uniform Rule 406. Habit is not defined in the

rule, but the definition as set forth in McCormick is generally
accepted and should be used in conjunction with this rule.
Whereas character evidence is considered to be a “generalized
description of one’s disposition, or of one’s disposition in
respect to a generalized trait,” habit describes ”"one'’s regular
response to a repeated specific situation.” C. McCormick,
Evidence § 195 (24 ed. 1972). Whether the response is
sufficiently regular and whether the specific situation has been
repeated enough to constitute habit are questions for the trial
court. See iéﬁﬁﬁi-Rationale of Habit Evidence, 16 Syracuse L.
Rev. 39 (1964). The Court should make a searching inquiry to
assure that a true habit exists. Once it is established that a
habit does exists testimony as to that habit is highly probative.
Such testimony has been received in Minnesota Courts. See
Department of Employment Security v. Minnesota Drug Products,

15




Inc., 258 Minn. 133, 138, 104 N.W.2d 540, 644 (1960); Evison v.

Chicago St. Paul, Minneapolis & Omaha Ry., 45 Minn. 370, 372,

373, 48 N.W. 6, 7, 11 (1891).

Rule 407. Subsequent Remedial Measures
* * *
Committee Comment--19%%89

The rule reflects the conventional approach to the
admissibility of subsequent remedial measures. Based on policy
considerations aimed at encouraging people to make needed
repairs, along with the real possibility that subsequent repairs
are frequently not indicative of past fault, such evidence is not
admissible to establish negligence or culpable conduct. The
evidence might be admissible to establish other controverted
issues in the case or for impeachment purposes. The rule is
consistent with existing Minnesota practice. See Faber v.
Roelofs, 298 Minn. 16, 20-23, 212 N.W.2d. 856, 859-860 (1973).

Under the rule subsequent remedial measures can be
admissible to establish feasibility of precautionary measures in
any case where such feasibility is in issue. However --the
Committee-takes-ne-position on-other-uses -of -sulbvsequent -remediat
neasure-in--strict--tiabitity-or-Pbreach--of-warranty-action.---See

Ault-vr--Enternabional -Harvester —€or;-13-Gakrid-1t3-tt7-CakrRpenrr

8312 ;7 -=-5287~~Pr2€4- - 1140~ - (195~ - and- - JFustice - -Clarkis - -ditssents

7 tr. 8 P, 975). he




Committee is of the view that such measures are also inadmissible

in failure to warn cases in view of Bilotta v. Kelly Co. Inc.,

346 . 6 inn. 984 whi h t desi efect and

Rule 411. Liability Insurance

Evidence that a person was or was not insured against
liability is not admissible upon the issue whether ke the person
acted negligently or otherwise wrongfully. - This rule does not
require the exclusion of evidence of insurance against liability
when offered for another purpose, such as proof of agency,

ownership, or control, or bias or prejudice of a witness.

* * *
ast Condu f Victim o in S Offenses
(a) In _a prosecution under Minn.Stats. §§ 609.342 +to
60 6, evide e victim’ vious se onduct sha
admj a e c ond be made
in the presence of the jury, except by court order under the

v itted

iss] section
d ce of
v" t acts ut i 's offer of
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proof are true, For the evidence +to be admissible under

paragraph (1), subsection (B) or paragraph (2), the judge must

find that the evidence is sufficient to support a finding that

the t

s out in the accused’s oof are t as

provided under Rule 104(b).

1 When consent t vi i i defense in the

case, the following evidence is admissible:

(A) evidence of the victim’s previous sexual

conduct if the 3judge finds that it is part of a

definite pattern of sexual behavior so distinctive and

so_closely resembling the accused’s version of the

nse as to tend t o} that the alleged victim
nse ed;
vide ictim’ vi
duc i u i t ve that the
victi tua c e _act or acts d.
t i vi e nan
i s ot i ces of sexual

conduct, the accused may introduce evidence of specific

s victim’ vi c t o if

the proffered evidence tends to show both that: (i) the

18




(b) The accused may not offer evidence described in Rule

412 (a xcept pursuant to the followin ocedure:
motion sha m b c st
days prior to the tri ‘ e te d _cause
shown, setting out with particularity the offer of proof of

the evidence that the accused intends to offer, relative to
the previous sexual conduct of the victim;

If the court deems the o o roof sufficient
the court shall order a hearing out of the esence of the
jury, if any, and in such hearing shall allow the accused to

make a full presentation of the offer of proof;

(3) At the conclusion of the hearing, if the court

i t evi b e
ardi e vi onduc the victim

issi unde e 4 at its ive value

o ——w |




Rule 412 supercedes Subd. (3) and (4) of Minn.Stats. §

609.347 (1987). The rule retains the pretrial hearing procedure

set i atut t i i c ies
of admissible evidence.
Like the statute, Rule 412 excludes almost all evidence of

prior sexual conduct of victims in criminal sexual conduct cases.

This broad rule of exclusion is needed to protect against
prejudicial evidence, to shield victims from humiliation, and to

encourage victims to testify. However, in limited situations the
trier of fact needs to be informed of evidence of the victim’s

prior sexual conduct in order to make a fair decision about the

£ to tI ) c lusi

e create i d ern”
viden o jor sexual conduct at _is stinctive and_ that
s embles the accused’s versio t offense. | is
vi i dmissible whe i the defense
. W, ies

i ide i i .
rdisti iv ” is

for
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receiving the “distinctive pattern” evidence. However, Rule

412(a)(1)(A) is more narrow than the ”common scheme or plan”
exception set forth in former Rule 404(c)(1)(A)(i), which

contro d _the eception of thi e o vi ce before the

e 87 s j o Rule
404(c) (1) (A) (i), Rule 412(a)(1l)(A) requires a "distinctive” and
"definite” pattern that "closely resembles the accused’s version

of the offense.”

In exceptional circumstances, the probative value of

"distinctive pattern” evidence ijustifies receiving it. For
exa if the defendant is accused o orci e victim to
ave s i ourse in a i vi the
victi ici t e i c i me
arki uld be he ot of fact in deciding the
S V. N.C. 9 6-17

9 ictum). Se ener Galvj ieldi Rape Victims i
the d Fede ourts: . e Second Decade
70 Minn. L. Rev, 763, 830-48 (1986). The exception is not

e o) i the

\'4 im’ i i i i ds to
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evidence of sexual conduct with the accused is a standard feature

P e e e e e e e et et e ettt s e U0 20 208 e o) S8 A o ASIACL LA L TRl &

of rape shield legislation. See Galvin, supra, 70 Minn. L. Rev.

at_815-18. The evidence does not rely upon any theory that the

vic is "loose” o c 1t er upon the
victim/ te o i wit e t i on.

s re tion of evij (o} victim’s

vious sexu con only i imited circumstances where

the evidence would tend to show both that the physical

conse nces of sexual conduct were caused b omeone other than

the accused and the accused did not commit the crime alleged.
This subsection of the rule is applicable to cases in which

c ed clajims not to ha ommitt ical acts upo

t i . i i defens
ica cons vi o whe the

's ¢ includes suc vi e. o) m if the

i o \'4 vene isease o theor
icti i e d, t the
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someone else caused the physical consequences of sexual conduct
even though the prosecution has not itself offered physical

conse vidence. For e e, i n_unmarried victim is
obvious at the time o ia the accused would be
entjtled to show that he was not the source of the pregpancy.
Compare Indiana Code Ann. § 35-37-4-4(b)(3),(f) (Burns 1985),

cited in Galvin, supra, 70 Minn. L. Rev. at 870. Similarly, if
tests reveal that the semen found in the victim could not have
been the accused’s semen, the accused would be entitled to
introduce the results of the semen analysis even though it would
inevitably reveal other sexual conduct by the victim. However,

t S e o eceivin vi c s to _sho hat

c i commj c ot to show tha he

v (o) c it man
ot e accus some tim e a crime
sem ined in the victi s o) ior conduct

o tio o e evid e conc i the
. n tj c t




statute. However, Rule 412(a)(2) adds ”injury” and “physical
consequences” to the types of evidence admissible, and omits the

requirement that the evidence be admissible only when tﬁe
os ion’s i s evid e i s ences
se .
u . ies to ituati - which the judge

finds that the victim made a prior allegation of sexual assault
that was fabricated. This exception applies, for example, when a
defendant accused of sexual assault offers the testimony of the
victim’s former boyfriend that after the boyfriend terminated his
relationship with the victim, the victim falsely accused the

bo i of s assault. cf. te v. SW 3 W.248
417 ) . ’ i i ion e i

o) ined i 7 v the

s i i i i i vidence to
i ons .

10} s i i evi t is

v s s a

se ivi ace we e e victim.

\'4 7co (o] o

i ol e s
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specific exception, sexual conduct evidence must also satisfy the
general balancing test set forth in Rule 412(a). For example,

eve i t evide met t t i t o ule
412(aY (1) (A) . the Rule 412(a) balancing test would call for
taz{a) (22 (A);, Tthe Rule 412(a) balancing <test would call for

probative value.

In rare cases, the due process clause, the right to confront

accusers, or the right to present evidence will require admission
of evidence not specifically described in Rule 412. See State v.

Benedict, 397 N.W.2d 337, 341 (Minn. 1986); State v. Caswell, 320

wi i equire the c idence of ior sexual
cond to show the source o knowled o child
victim. tate v. Benedic supra *Despite the ibition
o) -shie W_o ule s _dis on to




shared with her boyfriend after alleged crime); State v. Jalo, 27

Or.App. 845, 557 P.2d 1359, 1360-62 (1976) (en banc) (confrontation

c se i admission of se co vidence j ase in
whi d i - -

s i e e ad discovere irl’s sexual cond with
others and was going to tell girl’s parents).

Rule 412 does not address the estion whether an obijection

to sexual conduct evidence would be waived if, for exanmple, the
prosecution’s case_ included testimony by a victim that the victim

ha o] ior sexual experience. The Committee has not attempted
to i e ircu a unde i cution
vi i ope ebutta vide b
the defense.
* * *

ARTICLE 6. WITNESSES

%* * *

Rule 6.02. Lack of Personal Knowledge

A witness may not testify to a matter unless evidence is
introduced sufficient to support a finding that ke the witness
has personal knpvlgdge of the matter. Evidence to prove personal
knowledge may;:fﬁﬁt need not, consist of the witness’ own
testimony-ef-<the--witness-himset€. This rule is subject to the

provisions of rRule 703, relating to opinion testimony by expert

witnesses.

Rule 6.03. Oath or Affirmation

26
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Before testifying, every witness shall be required to
declare that ke the witness will testify truthfully, by oath or
affirmation administered in a form calculated to awaken kis the

witness’ conscience and impress khis the witness’ mind with Rkis
the duty to do so.

Rule 6.04 Interpreters
An interpreter is subject to the provisions of these rules
relating to qualification as an expert and the administration of

an oath or affirmation to tkat-Re-wi+}: make a true translation.

* * *

Rule 606. Competency of Juror as Witness

(a) At the trial.‘ A member of the jury may not testify as
a witness before that jury in the trial of the case in which he
the juror is sitting as-a-jurer. If ke the juror is called to so
testify, the opposing party shall be afforded an opportunity to
object out of the presence of the jury.

(b) Inquiry into validity of verdict or indictment. Upon
an inquiry into the validity of a verdict or indictment, a juror
may not testify as to any matter or statement occurring during
the course of the jury’s deliberations or to the effect of
anything uponiﬁéélgngg or any other juror’s mind or emotions as
influencing kim the juror to assent to or dissent from the
verdict or indictment or concerning kis the juror’s mental
processes in connection therewith, except that a juror may
testify on the question whether extraneous prejudicial
information was improperly brought to the jury’s attention, or

27




whether any outside influence was improperly brought to bear upon

any juror, or as to any threats of violence or violent acts

brought to be on_jurors om whatev sourc to reach

verdict. Nor may kis a_ juror’s affidavit or evidence of any

statement by kim the juror concerning a matter about which ke the

juror would be precluded from testifying be received for these

purposes.
Committee Comment--19%389
* * *

The rule makes the juror’s statements by way of affidavit or
testimony incompetent. The rule does not purport to set out
standards for when a new trial should be granted on the grounds
of juror misconduct. Nor does the rule set the proper procedure
for procuring admissible information from jurors. In Minnesota
it is generally considered improper to question jurors after a
trial for the purpose of obtaining evidence for a motion ﬁo; a
new trial. If the-lesing-d-itigent-suspects possible misconduct
on behalf of a juror js suspected, it should be reported to the
Court, and if necessary the jurors will be interrogated on the
record and under oath in court. Schwartz v. Minneapolis Gas Co.,
258 Minn. 325, 328, 104 N.W.2d 301, 303 (1960); Olberg v.

Minneapolis Gas Co., 291 Minn. 334, 343, 191 N.W.2d 418, 424

(1971); Minn.R.€rim.P. 26.03, subd. 19(6). _Rule 3.5 o
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acceptable decisionmaking process of a jury. The pressures and

dynamics of juror deliberations will frequently be stressful and

jurors will, of course, become agitated from time to time. The
tria t must disti ui betw testim bout

"psychological” ‘intimidation, cgegcign; and persuasion, which
would be inadmissible, as opposed to egp;gés acts or threats of
violence. See State v. Scheerle, 285 N.W.2d 686 (Minn. 1979);
State v. Hoskins, 292 Minn. 111, 193 N.W.2d 802 (1972).

Rule 607. Who May Impeach
The credibility of a witness may be attacked by any party,
including the party calling kim the witness.

Rule 608. Evidence of Character and Conduct of Witness
* %* %*

(b) Specific instances of conduct. Specific instances of the
conduct of a witness, for the purpose of attacking or supporting
kits the witness’ credibility, other than conviction of crime as
provided in rRule 609, may not be proved by extrinsic evidence.
They may, however, in the discretion of the court, if probative
of truthfulness or untruthfulness, be inquired into on cross-
examination of the witness (1) concerning his the withess’
character for.fruﬁhfulness or untruthfulness, or (2) concerning
the character for truthfulness or untruthfulness of another
witness as to which character the witness being cross-examined
has testified.

The giving of testimony, whether by an accused or by any
other witness, does not operaﬁe as a waiver of his the accused’s
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or the witness’ privilege against self-incrimination when
examined with respect to matters which relate only to

credibility.

Rule 609. Impeachment by Evidence of Conviction of Crime

(a) General rule. For the purpose of attacking the
credibility of a witness, evidence that ke the witness has been
convicted of a crime shall be admitted if-etieited--from-him-or
estabtished-by-pubtic-recerd -during-ereoss—exanination-but only if
the crime (1) was punishable by death or imprisonment in excess
of one year under the law under which he the witness was
convicted, and the court determines that the probative value of
admitting this evidence outweighs its prejudicial effect, or (2)
involved dishenesty--or--false --ghatement untruthfulness or

S a ssa to , Tregardless of
the punishment.

(b) Time limit. Evidence of a conviction under this rule
is not admissible if a period of more than ten years has elapsed
since the date of the conviction or of the release of the witness
from the confinement imposed for that conviction, whichever is
the later date, unless: (1) the evidence js admissible pursuant
to Rule 609(a)(2): (2) the court determines, in the interests of
justice, that fﬁéﬁirobative value of the conviction supported by
specific facts and circumstances substantially outweighs its
prejudicial effect; and (3)r--Howevers--evidence-of-a-convietion
mere-than--30--years-eoid--as--caleunlated-herein;-<is--not--adnissible
untess the proponent gives to the adverse party sufficient

advance written notice of intent to use such evidence to provide
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the adverse party with a fair opportunity to contest the use of
such evidence.

(c) Effect of pardon, annulment, vacation or certificate of
rehabilitation. Evidence of a conviction is not admissible under
this rule if (1) the conviction has been the subject of a pardon,
annulment, vacation or certificate of rehabilitation or other
equivalent procedure based on a finding of the rehabilitation of
the person convicted, and that person has not been convicted of a
subsequent crime which was punishable by death or imprisonment in
excess of one year, or (2) the conviction has been the subject of
a pardon, annulment, vacation or other equivalent procedure based
on a finding of innocence.

(d) Juvenile adjudications. Evidence of juvenile
adjudications is not admissible under this rule unless permitted
by pursuant--te statute or required by the state or federal

Committee Comment 19%789
Subdivision (a)

The question of impeachment by past conviction has given
rise to much controversy. Originally convicted felons were
incompetent to give testimony in courts. It was later determined
that they should be permitted to testify but that the prior
conviction would be evidence which the jury could consider in
assessing the credibility of the witness. However, not all
convictions reflect on the individual’s character for
truthfulness. In cases where a conviction is not probative of
truthfulness the admission of such evidence theoretically on the
issue of credibility breeds prejudice. The potential for
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prejudice is greater when the accused in a criminal case is
impeached by past crimes that only indirectly speak to his
character for truthfulness or untruthfulness. The rule
represents a workable solution to the problem. Ehose-<crimes
whrieh - inveive--diahonesty ~or--falge -statement - are--admissible -fer
impeaehnent—pﬁrpeses-&nnxnhur-they-inveive-fnﬂxh1kh&aaﬁhr—bearing
on-1r-person‘s-tﬂunxﬁxxn&—ﬁ&r-truthfﬁiness&---Bishonesty-é&r—ﬁhfa
rule-refers--onky -to--thogse -erimes -~ inveilving--untruthfui--conducts
When-fknﬂdx@r-with-1ﬂ3mnrﬂa§rhmx§-crimes7-ﬂﬂt&ﬂr-de-q&ﬂ?q&ireet}y
invelve--dishenesty--eor--false -gtatement --the - -Gourt - -has--seme
diseretion-to--exeitude--the - offer--where-the--probative-yalue-is
ountweighed - by--prejudice - ---Convietions - for--lesser - offenses--not

invelving -dishonesty-or-false-statement-are-inadmissibler

wo subst ive amendme si to conform this

u e_accepte actice i i ota. i change

continues the practice in Minnesota of allowing the agcugéd to
int evide ast crimes in e di examination of
t . seco deletes e s to crimes
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State v. Jones, 271 N.W.2d 534 (Minn. 1978) with Luce v. United

States, 469 U.S. 38, 105 S.ct. 460, 83 L.Ed.2d 443 (1984). The
tri i ould mak icit findi : e a o the
factors considered and the reasons for admjtting or excluding the
evi onvicti i itt the cou should give a

limiting instruction to the jury whether or not one is requested.

State v. Bissell, 368 N.W.2d 281 (Minn. 1985).

Subdivision (b)

The rule places a ten year limit on the admissibility of

convictions. This limitation is based on the assumption that
after such an extended period of time the conviction has lost its
probative value on the issue of credibility. Provision is made

for going beyond the ten year limitation in unusual cases where

the general assumption does not apply, but only for convictions

Fhe ~ruie--should -end--the--econfusion--in-Minnesota -as-to--the
admissiibitity - of~ prior--convictions---compare- State- 4~~-Heat-~285
Minnr-k&&r-k?&-NrWr%&-&&&-6&969}-with-St&tedVr-Stewartr-EQ?-Minnr
S*r-209-NrW#-24-913-¢19%3)+ The rule will supersede Minn. Stat. §
595.07 (1974).

%* * *

N Subdivision (4)

o ) ) . .
Minn.Statsg, & 260.211, subd. 2 (1988) does permit the disclosure
of juvenile records in limited circumstances. Pursuant to Minn.
Stats. § 260.211, subd. 1 (198874) a juvenile adjudication is not
to be considered a conviction nor is it to impose civil
liabilities that accompany the conviction of a crime. Rule
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609 (d) reflects this policy by precluding impeachment by evidence
of a prior juvenile adjudication. It is conceivable that the
state policy protecting juveniles as embodied in the statute and
the evidentiary rule might conflict with certain constitutional
provisions, e.g;, the sixth amendment confrontation clause.
Under these circumstances the evidentiary rule becomes
inoperative. See Davis v. Alaska, 94 S.Ct. 1105, 415 U.S. 308,

39 L.Ed.2d 347 (1974).construed in State v, Schilling, 270 N.W.2d

769 (Minn. 1978).

Rule 610. Religious Beliefs or Opinions
Evidence of the beliefs or opinions of a witness on matters
of religion is not admissible for the purpose of showing that by

reason of their nature his the witness’ credibility is impaired

or enhanced.

Rule 611. Mode and Order of Interrogation and Presentation
%* * *

(c) Leading questions. Leading questions should not be
used on the direct examination of a witness except as may be
necessary to develop his the witness testimony. Ordinarily
leading questions shouid be permitted on cross-examination. When
a party calls a hostile witness, an adverse party, or a witness
identified with an adverse party, interrogation may be by leading

questions.

Rule 612. Writing Used to Refresh Memory
Except as otherwise provided in criminal proceedings by the
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rules of criminal procedure, if a witness uses a writing to
refresh kis memory for the purpose of testifying, either--

(1) while testifying, or

(2) before testifying, if the court in its discretion

determines it is necessary in the interests of justice,--

an adverse party is entitled to have the writing produced at the
hearing, to inspect it, to cross-examine the witness thereon, and
if otherwise admissible to introduce in evidence those portions
which relate to the testimony of the witness. If it is claimed
that the writing contains matters not related to the subject
matter of the testimony the court shall examine the writing in
camera, excise any portions not so related, and order delivery of
the remainder to the party entitled thereto. Any portion
withheld over objections shall be preserved and made available to
the appellate court in the event of an appeal. If a writing is
not produced or delivered pursuant to order under this rule, the

court shall make any order justice requires.

Rule 613. Prior Statements of Witnesses

(a) Examining witness concerning prior statement. In
examining a witness concerning a prior statement made by Rim the
witness, whetﬁér*éfitten or not, the statehent need not be shown
nor its contents disclosed to him the witness at that time, but
on request the same shall be shown or disclosed to opposing
counsel.

(b) Extrinsic evidence of prior inconsistent statement.
Extrinsic evidence of a prior inconsistent statement by a witness
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is not admissible unless the witness is afforded a prior
opportunity to explain or deny the same and the opposite party is
afforded an opportunity to interrogate hﬂm the witness thereon,
or the interests of justice otherwise require. This provision

does not apply to admissions of a party-opponent as defined in

rRule 801(d) (2).

Rule 615. Exclusion of Witnesses
* % *
Committee Comment-—lQ?#gg
The rule conforms to existing law: in Minnesota and is
consistent with Minn.R.Crim.P. 26.03 subd. 7. The rule, unlike

the federal rule, leaves the issue subject to the discretion of

the trial court. eques or s trati i imi ases
nied. st Ve .. 347 N.W.2d4 796 (Minn.

1 : v. G e 67 Mi i i.W.2d 59 963) . he
agrees, howeve with t dviso c ittee Note to
Fed.R.Evid. 615 that investigating officers, agents who were
i v in t io i iti o ts essential

Rule 616. pPBias of Witness

witness
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Rule 616 is adopted from the Uniform Rules of FEvidence.

Rule 616 codifies United States v. Abel, 469 U.S. 45, 105 S.Ct.

465 3 .Ed. 450 984) whi i u irmed istin
u oes itute a change in

ctice. e committ viewed t ru as usefu howeve to
rei that bias ejudic or interest of a witness is a

fact of consequence under Rule 401. Further, the rule should
make it clear that bias, prejudice, or interest is not a

collateral matter, and can be established by extrinsic evidence.

See State v. Underwood, 281 N.W.2d 337 (Minn. 1979): State v.

Wa 30 N.W.2d 303 Minn. 981) : ate v. Garceau 370
N.W i 85) . j bias ejudic (o)

vidence a it i i i a

Rule 617, Conversation with Deceased or Insane Person

A witness is not precluded from giving evidence of or
concerning any conversations with, or admissions of a deceased or
insane party or person merely because the witness is a party to

the action or a person interested in the event thereof.

Committee Comment--19%%789
This rule, former Minn.R.Evid. 616, was renumbered to permit
the inclusion of Rule 616, Bias of Witness, in a manner
consistent with the organization of the Uniform Rules of
Evidence. This rule supersedes Minn.Stats. § 594.04 (1974),

which is known to the bench and bar of Minnesota as the ”Dead

Man’s Statute.” The purpose of this statute was to reduce the
possibility of perjury in cases of this type. However, the
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statute was subject to all the problems and potential for
injustice which are inherent in a rule which excludes otherwise

admissible evidence.

ARTICLE 7. OPINIONS AND EXPERT TESTIMONY

Rule 701. Opinion Testimony by Lay Witness.

If the witness is not testifying as an expert, his the
witness’ testimony in the form of opiﬁion or inferences is
limited to those opinions or inferences which are (a) rationally

based on the perception of the witness and (b) helpful to a clear

understanding of kis the witness’ testimony or the determination

of a fact in issue.

Rule 703. Bases of Opinion Testimony by Experts

{a) The facts or data in the particuiar case upon which an
expert bases an opinion or inference may be those perceived by or
made known to khim the expert at or before the hearing. If of a
type reasonably relied‘upon by experts in the particular field in
forming opinions or inferences upon the subject, the facts or

data need not be admissible in evidence.

t data in¢ issib

thi imi j (o) e
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expert’s opinion. Nothing in this rule testricts admissibility

of underlying expert data when inqﬁired into _on cross-
Committee Comment-197#§2
* * * -

This rule deals with the adequacy of the foundation for the
opinion. Rule 705 determines the timing and necessity for
establishing the foundation at trial. Gﬁeat emphasis is placed
on the use of cross-examination to provide! the trier of fact with

sufficient information to properly asses the weight to be given

any opinion.

In civil cases, upon a i j (o]o ca __the
in i e undati t | be ted o
di e inati the limj e _of es ishin he
b h ini : ici the Bases
o) i 9 V . v 77 ; Federa
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right to confrontation. See State v. Towne, 142 Vt. 241, 453

A.2d 1133 (1982).

Rule 705. Disclosure of Facts or Data Underlying Expert Opinion
The expert may testify in terms of opinion or inference and
give mhis reasons therefor without prior disclosure of the
underlying facts or data, unless the court requires otherwise.
The expert may in any event be required to disclose the
underlying facts or data on cross-examination.
Committee Comment 197389
Rule 705 streamlines the presentation of expert testimony
leaving it to cross examination to develop weaknesses in the
expert’s opinion. Obviously, if there is to be effective cross-
examination the adverse party eress—examinmer must have advance
knowledge of the nature of the opinion and the basis for it. The
procedural rules provide for much of this information by way of
discovery. See Minn.R.Civ.P. 26 and Minn.R.Crim.P. 9.01, subd.
1(4). In the case where the adverse party eress—examimer has not
been provided with the necessary information to conduct an
effective cross-examination, the Court ean should, if requested
_lzx_thg_ggle_r_s_g_gg_m,_ exercise its discretion under the rule and

require that "a “'full foundation be established on direct

examination.

Rule 706. Court Appointed Experts
(a) Appointment. The court may on its own motion or on the
motion of any party enter an order to show cause why expert
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witnesses should not be appointed, and may request the parties to
submit nominations. The court may appoint any expert witnesses
agreed upon by the parties, and may appoint expert witnesses of
its own selection. An expert witness shall not be appointed by
the court unless he the witness consents to act. A witness so
appointed shall be informed of kis the witness’ duties by the
court in writing, a copy of which shall be filed with the clerk,
or at a conference in which the parties shall have opportunity to
participate. A witness so appointed shall advise the parties of
his findings, if any; his the witness’ deposition may be taken by
any party; and ke the witness may be called to testify by the
court or any party. He The witness shall be subject to cross-
examination by each party, including a party calling khim-as-a the

witness.

ARTICLE 8. HEARSAY

Rule 801. Definitions

The following definitions apply under this article:

(a) Statement. A ”"statement” is (1) an oral or written
assertion or (2) nonverbal conduct of a person, if it is intended
by khim ;ng_ngzééﬁféé an assertion.

* * *

(d) sStatements which are not hearsay. A statement is not
hearsay if--

(1) Prior statement by witness. The declarant testifies at
the trial or hearing and is subject to cross-examination
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concerning the statement, and the statement is (A) inconsistent
with Rkis the declarant’s testimony, and was given under oath
subject to the penalty of perjury at a trial, hearing, or other
proceeding, or in a deposition, or (B) consistent with kis the
declarant’s testimony and helpful to the trier of fact in
evaluating the declarant’s credibility as a witness is-effered-te
reput--an--express--or--imptied--charge--against-—rim--of--mecent
fabrication--or--improper--infivence--or--metive, or (C) one of
identification of a person made after perceiving kim the person,
if the court is satisfied that the circumstances of the prior
identification demonstrate the reliability of the prior
identification, or (D) a statement describing or explaining an
event or condition made while the declarant was perceiving the
event or condition or immediately thereafter.

(2) Admission by party-opponent. The statement is offered
against a party and is (A) kis the party’s own statement, in
either khis an individual or a representative capacity, or (B) a
statement of which ke the party has manifested kis an adoption or
belief in its truth, or (C) a statement by a person authorized by
kim the party to make a statement concerning the subject, or (D)
a statement by Rkis the partv’s agent or servant concerning a
matter within the scope of Rkis the agency or employment, made

during the existence of the relationship, or (E) a statement by a

coconspirator of & the party. In order to have a coconspirator’s

e t i W the statemen is
offered, and (ij) that the statement was made jin during the
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course of and in furtherance of the conspiracy. In determining

he existence Q - ronspira Q DUrposSes o D] e. e

statement may be admitted, in the -fsc,e ion of the Court, before

the required showing has been made. In the event the statement

ive curative instructions, or

grant the party such relief as is just in The circumstances.
Committee Comment--19

= =2 %} v 52
-_—

* * *

Prior--consistent ~-atatenrents --are -not--exciuded--under--the
hearsay-ruie-when-offered-to-rebut--enpress or-implkied charges-of
recent-fabrication;--improper--influence - or-motive .- --fhe~rute-is
generally--consistent--with--the - common--rawr-~-In--muling-on--the
admissibility -of-evidence -described-in-this-rule--the-Court -nuse
balanee-probative--valkue - agarinst--the -dangers--of -undue-waste--of

time-resulting-from-the-presentation-of-cunuiative-evidencer---See

Rule-463~+
As amended, R le 801 (d : permits Drio onsistent
atements of a witness to be recejved as substantive evidence if
he are helpful 0 he e 0 AC in evaluating he
dib O h ness . Origina Rule 801 (d B
app 2d_ Ol Q_Statemen lat were orreread O _rep 2 narge o
en fabrication ¢ indue in lence or motive. he langquage of
e © glina fule ead jtera NAS QG S ve or
example evidence o a _prior con en atement hould be




received as substantive evidence to rebut an inference of

unintentional inaccurac even_in the absence of any charge of

abrication or impropriety. Also, evidence o prompt complaint
in sexual assault cases_should be eceived a3 ubstantive
evidence in e prosecution’s case in chie without the need fo

an howing that the evidence is being used to rebut a charge of
"recent fabrication or improper influence or motive.”

The amended rule is consistent with the result in State v.
Arndt, 285 N.W.2d 478 (Minn._ 1979) (holding a prior consistent

statement admissible even though it did not rebut a claim of

recent fabrication or improper influence or motive). Because of
the re ictive anguage of forme Rule 801(d B owever
e _AXrnd Qu did no o- Wyole)y t- Lule 9 2ad i elied
upon the theo that the prjor statement was not offered fo he
th o he matter asserted, and hence was not hearsay under the
definition set forth in Rule 801(c). As amended, Rule
801 (d B) eliminates the need fo eliance upon this theor
and hereb eliminates the need 0 = imi g __instruction
forming he jur na he evidence cannot be used to prove the

Amended R B 0 d B on applies 0 e statements

at _are cons with the declarant’s ria estimo and that
w s when a Ww ! tatem con ns
asse ons abo aven ha have no been de bed b the
witness in 12 estimon hos 1= ions are not help in

sporting the dibil i of th ness and are not admissible
unde his rule Q he exten ha State v ade : JW.2d




42 (Minn. 1984 is inconsistent with this amended rule, it is

disapproved.

ven when a prior consistent statement deals wi events
described i the witness’ trial estimo; amended Rule
801(d) (1) (B) does not make the prior statement automaticall
admissible. e trial judge has discretion under Rules 6 and

403 to ontrol the mode and order o presenting evidence and to
exclude cumulative evidence. Thus, the trial judge may prevent
the witness from reading a prepared statement before giving oral

testimon or prevent the proponent from using direct examination

of the witness mere as a vehicle for having the witness vouch
e he accuracy of a written repor: prepared b e witness.,
[1& ' j slef- = 2lS0 exXclugde e . ‘l,:, 231 Sta = =33 L1 ¢
are a waste of time because they do no bstantjal support the

edibj 0 e witness. Mere proof tha e witne epeated
the same sto and out o . does not necessa bolster
credibilif

* Kk *

Artheughr--tivis -~ evidentiary--ruie--fas---come---under--sene
eritieism;---see-—generatty--bevie;--Hearsay--and--Conspiraey;--52
MiehrbrRevr-313159-<(1954) 7~ -Comment- - “Fre -Hearsay- Bxception--for-Go-
een-spi-rater'-s-B_eel-arati:ons,--as-&:-ehi-:-&rne\'r $30-¢+958 ) -t -states
t-he-generaiiy-;e.ebééted--m&e-i—n-eurrent- practice:-~-See-generaltly
State-vr-FPhompson;-273 -Minnr-t;~36;-+39 -Nri¥ 244967 ~-502 - 1966}~

The--evidentiary--ruatre--is--not--timited~--4to---conspiraey
preosecutions---See--State-v-~-FThompsen;-supre----Agency-principles
and-the--previsiens--of--rRuie--80k(d)(2) - vouid--require - the--same
result-in--the ~case-of-Joint-venturerss n_Bourjaily v. United
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States, 483 U.S. 171, 107 S.ct. 2775, 97 [L.Ed.2d 144 (1987), the

United States Supreme Court construed Fed.R.Evid. 801(d) (2)(E) so

that the federal coconspirator rule differed Q he Minnesota
ule jin o jmportant particular i innesota law required
a_prima facie owing of a conspirs and_second, the showing
had to be made withou considering the coconspirator’s

statements. State v. Thompson, 273 Minn. 1, 139 N.W.2d 490

(1966) . In Bourjaily the Court continued| the prior federal rule
that the showing had to be made b a, _preponderance of the
evidence, which is a higher standard than the Minnesota standard

of a prima facie showing. owever, the Court held that the trial

judge could consider the statement in determining whether a
conspira had been show overruling a line of federal cases
which held that the statements could not be onsidered. The
aliengaec FUuLl€e AdoPp e Bouriai noldings in ne O owing
= ol= S 3 23116 Gulal) v ®, B QO arld =19 = P EPOLIUSL QAILNCE e
the evidence, and under most ci mstances = le allows the
judge to onsider the statements i determining whether the
howing has been Race. he proviso i he amended rule precludes
the d arant’ statemen . itse Yyom estab hing the
RNSP - andg Ry ged Q_preven e nhearsa atement from
becoming admissible o3 K- eI €& DAasSls ¢ 1€ onpten 0 the
statement, )
he amended rule on p pDrio Minnesota aw at the
orde O DY 00 = s in he di atio . he 3 judge who
na am he de ara on before h oyl 2d no ,- is magde.
A ougn here is a dange 18 ne_ dae Aratlons be _admitted
and the showing NG ater be mad e Comm ee took the




view that the danger is offset by the trial judge’s authority to

require the showing to be made outside the presence of the jur

unde Rule 04 (c Moreove the amended rule expressl
authorizegs the dudge o grant a mistria Or  qgive h _other
alie as _is S in he eve he statements are admitted and

the foundation is not later shown.
he amended rule continues the prior limitation that the

statement must be made in the course of and in furtherance of the

conspiracy.

* * *
Rule 803. Hearsay Exceptions: Availability of Declarant
Immaterial

The following are not excluded by the hearsay rule, even

though the declarant is available as a witness:
* * *

(5) Recorded recollection. A memgrandum or record
concerning a matter about which a witness once had knowledge but
now has insufficient recollection to enabie-him-te testify fully
and accurately, shown to have been made or |adopted by the witness
when the matter was fresh in his the wjtness’ memory and to
reflect that knowledge correctly. If admitted, the memorandum or
record may bé'fé;ajinto evidence but may not itself be received
as an exhibit unless offered by an adverse party.

* * *

(6) Records of‘regularly conducted business activity. a
memorandum, report, record, or data compilation, in any form, of
acts, events, conditions, opinions, or diagnoses, made at or near
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the time by, or from information transmitted by, a person with
knowledge, if kept in the course of la regularly conducted
business activity, and if it was the regular practice of that
business activity to make the memorandum, report, record, or data
compilation, all as shown by the testimony of the custodian or
other qualified witness, unless the source of information or the
method or circumstances of preparation indicate 1lack of
trustworthiness. The term “business” as jused in this paragraph
includes business, institution, asso iation, profession,

occupation, and calling of every kind, whether or not conducted

for profit. A__memorandum, report, record, or data compilation
prepareq fo itigation is not admissible unde his exceptioc
* * *
(8) Public records and reports. less the sources of
informatio or othe circumstances indicate lack of
trustworthiness, Rrecords, reports, statements, or data

compilations, in any form, of public offices or agencies, setting
forth (A) the activities of the office or agency, or (B) matters
observed pursuant to duty imposed by law as to which matters‘
there was a duty to report, excluding, however, ins he
defendant in criminal cases and petty  misdemeanors matters
observed by po;ice officers and other law enforcement personnel,
or (C) in civil @ctions and proceedings except petty misdemeanors
and against the State in criminal cases and petty misdemeanors,
factual findings resulting from an investigation made pursuant to
authority granted by law;-uniess--the--seurees-ef--informetion-eor
other-eireunstances -indicate -rack-of -trustworthiness,

* * *
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(18) Learned treatises. To the extent called to the

attention of an expert witness upon cross-examination or relied
upon by kim the expert witness in direct examination, statements
contained in published treatises, periodicals, or pamphlets on a
subject of hiétory, medicine, or other science or art,
established as a reliable authority by the ﬁestimony or admission
of the witness or by other expert testimony or by judicial
notice. If admitted, the statements may | be read into evidence
but may not be received as exhibits.
(19) Reputation concerning personal or family history.
Reputation among members of kis a person’s family by blood,
adoption, or marriage, or among his g_ggzggnig associates, or in
the community, concerning a person’s birth, adoption, marriage,
divorce, death, legitimacy, relationship by blood, adoption, or
marriage, ancestry, or other similar fact of kis personal or
family history.
* Kk *
(21) Reputation as to character. Reputation of a person’s
character among kis associates or in the community.

* * *

(24) Other. exceptions. A statement not specifically
covered by any q£ithe.foregoing exceptions but having eeguivatent
substantial ciféﬁﬁétantial guarantees of trustworthiness, if the
court determines that (a) the-statement -is-offered-as-evidence-of
a-material-faets-¢By the statement is more probative on the point
for which it is offered than any other evidence which the
proponent can procure through reasonable efforts; and ¢€y (B) the
general purposes of these rules and the intLrests of justice will
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best be served by admission of the sta

However, a statement may not be admitted

unless the proponent of it makes known

of trial or hJ

sufficiently aring to provide the

in advance
adverse party with a fair opportunity to p
the nent’

intention to offer th

particulars of it, including the name,
whereabouts of the declarant.
Committee Comments--19%

%* * *
Subdivision_ (6)
The rule should be read broadly to a
set out in »Rule 102 as well as to ensure
evidence is admitted.

cause a substantive change in existing pra

tement into evidence.
under this exception

to the adverse party

repare to meet it, his

e statement and the
address, and present
789

ccomplish the purposes

that only trustworthy

The application of the rule should not

ctice. Past decisions

of the Minnesota Supreme Court should serv% as guidelines for the

proper interpretation of this rule.
Ry., 241 Minn. 15, 62 N.W.2d4 688, 44 A.L.R.

Fairmont v. Sjostrom, 289Q Minn. 87, 157 N.

See gen. Brown v. St. Paul

2d 535 (1954); City of

P.Zd 849 (1968).

e d solel itigation purposes do not
qualify under this exception. If the do t _is n
s ose t w W i the
stwo i s ud ts
admission. See Palmer v. Hoffman, 318 U.S. 109, 63 S.Ct., 477, 87
4 . 7 i \'4 V.

W 7 .

* %* *
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Subdivision (8)

The rationale for this exception rests in:

1. a belief in the trustworthiness of the work product of
government agents operating pursuant to official duty;

2, the necessity for introducing| the full reports as
opposed to testimony of government agents whose memory may be
faulty; and

3. a concern for the disruption that would result in

government agencies if its employees were continually required to

testify in trials. See United States Supreme Court advisory
Committee Note. See also C. McCormick, Evidence § 315 (2d ed.
1972). Subdivisions (A) and (B) are consistent with existing
practice.
he rule was amended to clari hat records and reports
qualifvying under each subdivisio ; B) and (C) should be
excluded if the repo is not trustworthy. Among other matters
the court should consider the gqualifications bias and
motivatjon o the authors he timeliness and methods of
=3 '-,,‘! L 1S !‘ siqelei-1e =1% 411A LilC “a- ,-',,, . the
oundation HON hich an - 2 ndina obinio 0 o 1sion
is based.
}__8SUubd A3iom : € angquag ¥agains he defendant” wa
added to make i 5 A hat a criminal defendan ould 2 public

Subdivision (C) permits introduction of factual findings
resulting from investigations made pursuant to authority granted
by law except when offered against the accused in criminal cases.
Av-present Prio; o_the Minnesota Rules of Evidence, Minnesota
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courts did @&e not admit reports eof-+this--vatumwe which included
discretionary conclusions and opinions Barnes v. Northwest
Airlines, Inc. 233 Minn. 410, 433, 47 N.w.2d 180, 193 (1951):;
Clancy v. Daily News Corp., 202 Minn. 1, 7, 277 N.W. 264, 268
(1938).
hist

Aircraft Corp. v. Rainey, 488 U.S. ., 109 S.Ct. 439, 102 L.Ed.2d

445 (1988) (investigator’s report on cause. of airplane crash was

not excludable because it included investigator’s opinion or

conclusion). See also Pipestone v. Halbersma 294 N.W.2d 271
(Minn. 1980). The primary concern of the rule is a determination

of whether the factual finding, conclusion, or opinion is
trustworthy and helpful to the resolution of the issues.
Considerations of whether the document contains historical facts
as opposed to conclusions or discretionayy factual findings is
subordinate to this primary consideration. Bhe -coure--has-the
diseretion-co--execlude- public--records-offered-mder-any--of--the
eategories -in--this--rute-if-the -sourees -eof-information -or-other

erreumstances-indicate-a-tack-of -trustworthiness:
\
|
|

This exception allows for the continued development of
exceptions t:o“viifi"e’:‘”t hearsay rule. It provides for sufficient
flexibility to carry out the goals set out in »Rule 102. The
rule defines the common law power of the judge to fashion new
exceptions to the hearsay doctrine. For hearsay to qualify under

this provision it must be established that there is some need for

the evidence and that the evidence has guarantees of
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trustworthiness eguivatent-to-the-specifie--exceptions -set--out--in
rRale-863—+

The committee substituted “substantiadl” for ”equivalent” to

SMPIIAS = Lia Q1) !‘!, = 'P = il )l LUSTWO [] 11ea A

should be admitted under thi rule. [he ”materiality” landquage
was _deleted because it was supe ous. 2 admissible evidence
must be relevant under Rule 401. If the evidence has slight

probative value or tends to prove a peripheral fact it should be

excluded under Rule 403. Furthermore, there 1is a notice

requirement to avoid the possibility of surprise and to lend more

predictability to the 1litigation process. The Committee
consjdered and rejected the federal gggg? that applied a less
trictiv otice requirement. Uni v. Baj 5
. ir. 78); Unite A4 547 F. 1346
7 cert. denj 4 914; United States v.
sli .2d 5th Cir. 7

Rule 804 Hearsay Exceptions; Declarant Unavailable

(a) Definitions of unavailability. | “Unavailability as a
witness” includes situations in which the declarant--

(1) is exeﬁpted by ruling of the cFurt on the ground of
privilege fromlgggtifying concerning the subject matter of his
;ng_ggglgzgn;Léngétement; or

(2) persists in refusing to testify concerning the subject

matter of khis the declarant’s statement d#spite an order of the

court to do so; or
(3) testifies to a lack of memory of the subject matter of
kis the declarant’s statement; or |
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* * * }

(5) 1is absent from the hearing and khe proponent of khis a

statement has been unable to procure kis the declarant’s

hearsay exception under

attendance (or in the case of a
subdivision (b)(2), (3), or (4), his e ant’s attendance

T
or testimony) by process or other reasonabie means.

A declarant is not unavailable as a | witness if Rhis the
declarant’s exemption, refusal, clainm Lof lack of memory,
inability, or absence is due to the procuéement or wrongdoing of

the proponent of kis the statement for the purpose of preventing

the witness from attending or testifying. |

|
(b) Hearsay exceptions. The followirg are not excluded by

the hearsay rule if the declarant is unavaﬂlable as a witness:
* * * i
(2) Statement under belief of im*ending death. ‘In a
- prosecution for homicide or in a civil a#tion or proceeding, a
statement made by a declarant while believing that Rkis the
declarant’s death was imminent, concerning the cause or
circumstances of what he ;hg__ggglg;gn;E believed to be Rkis
impending death. . |
(3) Statement aéainst interest. A %tatement which was at
the time of 'igétdmaking so far contrar& to the  declarant’s

pecuniary or proprietary interest, or so far tended to subject

kim the declarant to civil or criminal liability, or to render

invalid a claim by kim the declarant ag#inst another, that a
|

reasonable man person in hkis ;ng_ggglg;§n$L§ position would not

have made the statement unless he-be&iev+d believing it to be
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true. A statement tending to expose th% declarant to criminal
liability and offered to exculpate the ac#used is not admissible
unless corroborating circumstances chearly indicate the
trustworthiness of the statement. |
* Kk % |
(5) Other exceptions. A statement n%t specifically covered
by any of the foregoing exceptions Aut having eguivatent
substantial circumstantial guarantees of grustworthiness, if the
court determines that (A) the-statement-is offered-as-evidence-of
a-matertat-faetsr~-(By the statement is more|probative on the point
for which it is offered than any oth#r evidence which the
proponent can procure through reasonable e%forts; and ¢€y (B) the
general purposes of these rules and the interests of justice will
best be served by admission of the statement into evidence.
However, a statement may not be admittei under this exception

i

unless the proponent of it makes known |to the adverse party

sufficiently in advance of trial or hebring to provide the
adverse party with a fair opportunity to pkepare to meet it, Rhis
the ! intention to offer thk statement and the
particulars of it, including the name, Eaddress, and present

whereabouts of the declarant.

_. " }
'~ Committee COmment--197ﬂ§2

* Kk *

Subdivision (b)(5)

Other than the requirement of unavailﬂbility, this exception
is identical to »Rule 803(24){ Since theéunavailability of the
declarant will increase the necessity foﬂ resorting to hearsay
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I
statements, it is likely that this provﬂsion will be used more
frequently than »Rule 803(24) in fashioniAg new exceptions to the

hearsay rule. f

As_in Rule 803(24)., the committee substituted “subs ial”

ol # to emphasize a Yy __highly reliable and
shou e itt u is . The

“ma iality” vage was_delet bec it was superfluous.

All admissible evidence must be relevant under Rule 401. If the
evidence has slight probative value r tends to prove a

eriphe fact it should be excluded under Rule 403. The
Committee considered and rejected the federal cases that applied
a_less restrictive notice requiremen nited States v. Baile
58 d_34: d _Cir. 1978);: Unjited States v arlsol 47 _F.2d
: i S V.

Rule 806. Attacking and Supporting Credibﬂlity of Declarant

When a hearsay statement, or a state%ent defined in »Rule
801(d) (2)(C), (D), or (E), has been admi¥ted in evidence, the
credibility of‘tgg>declarant may be attackeh, and if attacked may
be supported,'$§€iﬁ& evidence which would bﬁ admissible for those
purposes if declarant had testified as a witness. Evidence of a
statement or conduct by the declarant at 4ny time, inconsistent
with kis the declarant’s hearsay statement,\
requirement that ke the declarant may h+ve been afforded an

opportunity to deny or explain. If thelparty against whom a

is not subject to any
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hearsay statement has been admitted callls the declarant as a

witness, the party is entitled to examiﬁe kim the declarant on
the statement as if under cross-examinatio%.

* * *

i
i
i

ARTICLE 9. AUTHENTICATION AND ILENTIFICATION

* k%
Rule 9.02 Self-Authentication. |
Extrinsic evidence of authenticity ag a condition precedent

to admissibility is not required with resp¢ct to the following:
* * * i

(2) Domestic public documents not ]der seal. A document
purporting to bear the signature in his e official capacity of
an officer or employee of any entity included in paragraph (1)
hereof, having no seal, if a public officer having a seal and
having official duties in the district or| political subdivision
of the officer or employee certifies under seal that the signer
has the official capacity and that the signbture is genuine.
| (3) foreign public documents. A document purporting to be
executed or attested in his an official |capacity by a person

{
authorized by the laws of a foreign country to make the execution

or attestatioh[rzﬁa accompanied by a final certification as to

the genuineness of the signature and offici#l position (A) of the
executing or attesting person, or (B) of%any foreign official
whose certificate of genuineness of si#nature and official
position relates to the execution or attest+tion or is in a chain
of certificates of genuineness of signatureiand official position

-
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relating to the execution or attestation.i A final certification
may be made by a secretary of embass& or legation, consul
general, consul, vice consul, or consul%r agent of the United
States, or a diplomatic or consular official of the foreign
country assigned or accredited to the| United States. If

reasonable opportunity has been given to all parties to

investigate the authenticity and accuracy of official documents,

the court may, for good cause shown, ord%r that they be treated

as presumptively authentic without final ifrtification or permit

them to be evidenced by an attested summary with or without final

certification. %
* %* %* |
Committee Comment—-19?%§2

* * * .

Uniform Rule 902(11) adds business ;g#g;gg to those writings
-a icating. itte i e u
90 ng acommend again adop ng i

nder prese Minnesota law he authen ation requirement

for business ecords is ound in Rule 8¢ . .27 as_SnNow e




to the list of self-authenticating documents, and recommends that

Uniform Rule 902(11) not be adopted.

In addition to the provisions in these rules, evidence can

be authenticated pursuant to specific statutes.

* * *

ARTICLE 10.

* * *

Rule 1004.

CONTENTS OF WRITINGS, RECORDINGS, AND PHOTOGRAPHS

Admissibility of Other Evidence of Contents

The original is not required, and lther evidence of the

contents of a writing, recording, or photograph is admissible if-

%* * *

(3) Original in possession of opponent.

At a time when an

original was under the control of the party against whom offeréd,

ke that party was put on notice, by the P

that the contents would be a subject of prc

ke that party does not produce the original

* * *

Rule 1006. Summaries

The contents of voluminous writlings,

leadings or otherwise,

pof at the hearing, and

at the hearing; or

recordings, or

photographs which_cannot conveniently be examined in court may be

presented in tﬁé.form of a chart, summary

, or calculation. The

originals, or duplicates, shall be made available for examination

or copying, or both, by other parties at

4 reasonable time and

place. The court may order that they be produced in court.
* Rk ®
Rule 1007. Testimony or Written Admission of Party
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Contents of writings, recordings, or pPhotographs may be

proved by the testimony or deposition of the party against whom

offered or by khis that party’s writt?n admission, without
accounting for the non-production of the original.

* * %*
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