
STATE OF MINNESOTA 

COUNTY OF RAMSEY 

DISTRICT COURT 

SECOND JUDICIAL DISTRICT 

Case Type:  Civil Other/Misc.

In the Matter of the Denial of Contested 
Case Hearing Requests and Issuance of 
National Pollutant Discharge Elimination 
System/State Disposal System Permit No. 
MN0071013 for the Proposed NorthMet 
Project St. Louis County Hoyt Lakes and 
Babbitt Minnesota. 

Court File No. 62-CV-19-4626 
Judge John H. Guthmann 

NOTICE OF FILING OF 
RULE 115.04(d) ORDER 

TO: Respondent Minnesota Pollution Control Agency and its Attorneys of Record, John 
Martin, Holland & Hart, LLP, P.O. Box 68, Jackson, WY 83001; Sarah Koniewicz, 
Holland & Hart, LLP, 1800 Broadway, Suite 300, Boulder, CO 80302; and Richard 
Schwartz, Crowell & Moring LLP, 1001 Pennsylvania Ave. NW, Washington, DC 20004. 

Respondent Poly Met Mining, Inc. and tts Attorneys of Record, Monte A. Mills, Davida S. 
Mcghee, Greene Espel PLLP, 222 S. Ninth St., Suite 2200, Minneapolis, MN 55402, 
Kathryn A. Kusske Floyd, Kyle W. Robish, Jay C. Johnson, and Venable LLP, 600 
Massachusetts Ave. NW, Washington, DC 20001. 

Xact Data Recovery, Scott Polus, CEE, Regional Vice President,733 Marquette Ave S, 
Suite 125, Minneapolis, MN 55402 and Mike Gallegos, Director, eDiscovery Sales, 30 E. 
Broadway Suite 300, Salt Lake City, UT 84111. 

PLEASE TAKE NOTICE that on December 19, 2010, the Rule 115.04(d) Order in the 

above-entitled action, was entered and filed, a copy of which is hereby attached to this Notice and 

served upon you.   
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Dated: December 20, 2019 

MASLON LLP 

/s/ Evan A. Nelson                
WILLIAM Z. PENTELOVITCH (#0085078) 
MARGARET S. BROWNELL (#0307324) 
EVAN A. NELSON (#0398639) 
90 South Seventh Street 
3300 Wells Fargo Center 
Minneapolis, MN 55402-4140 
Phone: (612) 672-8200 
Email: bill.pentelovitch@maslon.com 
margo.brownell@maslon.com 
evan.nelson@maslon.com 

MINNESOTA CENTER FOR 
ENVIRONMENTAL ADVOCACY 

ELISE L. LARSON (#0393069) 
KEVIN REUTHER (#0266255) 
1919 University Avenue West 
Saint Paul, MN 55105 
Phone: (651) 223-5969 
Email: elarson@mncenter.org 
kreuther@mncenter.org 

NILAN JOHNSON LEWIS, P.A. 

DANIEL Q. PORETTI (#185152) 
MATTHEW C. MURPHY (#0391948) 
120 South Sixth Street, Suite 400 
Minneapolis, MN 55402-4501 
Phone: (612) 305-7500 
Email: dporetti@nilanjohnson.com 
mmurphy@nilanjohnson.com 

Attorneys for Relators Center for Biological 
Diversity, Friends of the Boundary Waters 
Wilderness, and Minnesota Center for 
Environmental Advocacy

JUST CHANGE LAW OFFICES 

/s/ Paula G. Maccabee
PAULA G. MACCABEE (#0129550) 
1961 Selby Avenue 
Saint Paul, MN 55104 
Phone: (651) 646-8890 
Email: pmaccabee@justchangelaw.com 

Attorney for Relator WaterLegacy 

FOND DU LAC BAND OF LAKE 
SUPERIOR CHIPPEWA LEGAL 
AFFAIRS OFFICE 

/s/ Sean Copeland 
SEAN W. COPELAND (#0387142) 
1720 Big Lake Road 
Cloquet, MN 55720 
Phone: (218) 878-2607 
Email: seancopeland@fdlrez.com 

SONOSKY, CHAMBERS, SACHSE, 
MIELKE & BROWNELL, LLP 

VANESSA L. RAY-HODGE (pro hac vice)  
500 Marquette Avenue, NW, Suite 660 
Albuquerque, NM 87102 
Phone: (505) 247-0147 
Email: vrayhodge@abqsonosky.com 

MATTHEW L. MURDOCK (pro hac vice)  
1425 K Street N.W., Suite 600 
Washington, D.C. 20005 
Phone: (202) 682-0240 
Email: mmurdock@sonosky.com 

Attorneys for Relator Fond du Lac Band of 
Lake Superior Chippewa
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STATE OF MINNESOTA 

COUNTY OF RAMSEY 

In the Matter of the Denial of Contested Case 
Hearing Requests and Issuance of National 
Pollutant Discharge Elimination System/State 
Disposal System, Permit No. MN0071013 for 
the Proposed NorthMet Project, St. Louis 
County, Hoyt Lakes, Babbitt, Minnesota. 

DISTRICT COURT 

SECOND JUDICIAL DISTRICT 

Case Type: Civil Other 
File No.:  62-CV-19-4626 
Judge: John H. Guthmann 

RULE 115.04(d) ORDER

On December 18, 2019 the above-entitled matter came before the Honorable John H. 

Guthmann, Judge of District Court, for an informal motion conference pursuant to Minn. R. Gen. 

Prac. 115.04(d).  At issue were the following motions made by relators: to require use of their 

proposed search terms for the court-ordered forensic search; to address the separate engagement 

of Xact by the MPCA; and, to compel production of certain documents listed in the MPCA 

privilege log.   

The matter was heard informally but on the record by the consent of the parties.  

Appearances were noted on the record. The parties also waived their right to formal motion 

practice on the submitted issues and agreed that the court could issue the following Order based 

upon all of the files, records, submissions, and arguments of counsel herein: 

ORDER

1. Separate Engagement of Exact and Search Terms for the Forensic Search:   

a. The court-ordered forensic search shall be conducted with the list of proposed 

search terms submitted by relators to the MPCA on December 10, 2019.  The list 

was also identified as Exhibit 6 to relators December 12, 2019 letter to the court. 
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b. Any previous unilateral forensic search conducted by Xact at the request of the 

MPCA is void and the search shall be redone using the court-ordered search terms. 

c. Due to a conflict of interest O^QM`QP Ne `TQ AD86h_ bU[XM`U[Z [R `TQ O[a^`h_ [^PQ^

requiring use of a neutral forensic search firm, Xact is disqualified from acting as 

an agent or contractor for any one party to the case.  That means Xact is disqualified 

from acting as MPCAh_ O[aZ_QX MZP U` YMe Z[` O[ZPaO` a review of documents 

retrieved in the court-ordered forensic search to determine what documents need to 

be produced or what documents may be withheld on the basis of privilege.

d. Xact shall act as the neutral document retrieval firm in this case.  In other words, 

Xact shall act as a de-RMO`[ Qd`QZ_U[Z [R `TQ O[a^`h_ Ma`T[^U`e( JMO`h_ _[XQ RaZO`U[Z

as the neutral contractor shall be to conduct the court-ordered document retrieval 

using the court-ordered search terms.  The purpose of the search is to find existing 

and previously deleted documents in the hard drives and servers subject to the 

forensic search ordered by the court on November 19, 2019.  

e. GTQ \M^`UQ_ _TMXX _USZ JMO`h_ QZSMSQYQZ` MS^QQYQZ` MZP `TQ \M^`UQ_ _TMXX _\XU`

(50/50) `TQ O[_` [R JMO`h_ _Q^bUOQ_ R^[Y MZP MR`Q^ 9QOQYNQ^ +2& ,*+3( Due to the 

MPCA violation referenced in paragraph 1(c), the MPCA shall pay the entire cost 

[R JMO`h_ _Q^bUOQ_ `[ PM`Q(  Of course, the MPCA shall pay for the cost of its 

document review once documents are retrieved.

f. To ensure neutrality in the court-ordered forensic search process, all future 

communications with Xact must include all parties to the case whether the 

communication is in person, by telephone, by email or by other electronic means. 

Everyone must be copied.  Unilateral communications are prohibited.

g. No later than December 27, 2019, the MPCA shall produce to relators all unilateral 

communications between it and Xact to date, including but not limited to letters, 

emails, or other documentation of unilateral communications with Xact relating to 

the development of search terms, conducting any document searches, retention for 

62-CV-19-4626 Filed in District Court
State of Minnesota

12/20/2019 11:50 AM



3

conducting the document review, and its actual document review. There is no 

privilege thM` M\\XUQ_ `[ `TQ_Q O[YYaZUOM`U[Z_ PaQ `[ `TQ O[a^`h_ PU^QO`UbQ `TM` `TQ

forensic search firm be neutral. 

h. Once documents are retrieved by Xact, the MPCA shall conduct a document 

review.  All responsive documents shall be produced regardless of whether they 

were previously produced in discovery. All documents withheld due to the assertion 

of a valid privilege shall be added to the MPCA privilege log. All documents 

produced shall be separately identified as either fnever deletedg documents or 

documents that were fdeleted but recoveredg through the forensic search.  If 

available, the deletion date of deleted but recovered documents shall be provided 

at the time of production. 

i. The document recovery phase of the forensic search using the court-ordered search 

terms shall be completed by December 31, 2019. 

j. Responsive documents recovered through the forensic search shall be produced by 

the MPCA along with the revised privilege log by January 7, 2020. 

k. Any motions in limine arising out of the forensic search and related document 

production issues shall be filed with a courtesy copy delivered to chambers no later 

than January 10, 2020. 

l. Any response to a motion in limine arising out of the forensic search and related 

document production issues shall be filed with a courtesy copy delivered to 

chambers no later than January 17, 2020. 

2. 2FMKONB JPBL NEB 7910SM 0MMBLNFJI JC 9LFPFGBDB:  

a. GTQ O[a^` _TMXX `MWQ aZPQ^ MPbU_QYQZ` ^QXM`[^_h Ourrent motion related to document 

\^UbUXQSQ U__aQ_ R[XX[cUZS `TQ _aNYU__U[Z [R N^UQR_ Ne `TQ \M^`UQ_( EQXM`[^_h N^UQR

shall be filed with a courtesy copy delivered to chambers no later than December 

23, 2019.   
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b. EQXM`[^_h N^UQR _TMXX: include a discussion of their legal theories, including but not 

limited the assertion of partial waiver of privilege; attach as exhibits the key 

documents that trigger the applicability of their legal theories; and, describe what 

process relators believe the court should use to determine what is privileged and 

what is not privileged.1  Relators shall, with specificity, identify any documents on 

the MPCA privilege log they believe warrant immediate disclosure and any 

documents the court should consider for disclosure following an in-camera review.  

c. AD86h_ MZP D[XeAQ`h_ ^Q_\[Z_Q `[ ^QXM`[^_h _aNYU__U[Z shall be filed with a 

courtesy copy delivered to chambers no later than December 30, 2019. No reply 

briefs by relators are permitted. 

3. Unless expressly stated herein, all other dates set by the court in previous orders remain 

unchanged. 

4. Failure to comply with this Order may result in the imposition of sanctions. 

Dated:  December 19, 2019  BY THE COURT: 

____________________________ 
John H. Guthmann 
Judge of District Court 

1 6_ a_QP UZ `TU_ C^PQ^& `TQ `Q^Y fprivilegeg UZOXaPQ_ MZe M__Q^`U[Z [R c[^W \^[PaO` privilege by the MPCA 
or any other similar basis to withhold a document from production to relators. 
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