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SUMMARY OF THE RESPONSE

The Petition to Amend Rule 10 governing the recognition of tribal court judgments in

state court lacks a rigorous legal and policy analysis to support the proposed change to Rule 10.

The Petition is an incomplete and misleading discussion of controlling legal precedents, relying

in numerous instances on treatise summaries rather than United States Supreme Court decisions.

Unlike the effort that preceded the adoption of Rule 10 in 2003-2004, there has been a

failure by the Petitioner to engage in either fact finding or an examination of available

documentation, instead relying on anecdotal and summary conclusions, sometimes without

supporting evidence.

Most troubling, there is an absence of discussion of the critical and controlling principles

of the United States Constitution and the Minnesota State Constitution, issues and questions that

must be addressed before adopting a new rule recognizing tribal court judgments.

The proposed Rule, for example, reverses the burden of proof mandated by the United

States Supreme Court when tribal adjudicatory authority is asserted over a nonmember. That

burden of proving jurisdiction is unequivocally on the tribe. Plains Commerce Bank v. Long

Family Land & Cattle Co., 554 U.S. 316, 330 (2008). The Petition never tells the reader that the
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U.S. Supreme Court observed in Nevada v. Hicks, 533 U.S. 353, 374 (2001) that while a tribe’s

adjudicative authority could not exceed its regulatory authority, the Court had avoided up to that

point the decision whether those jurisdictions were coextensive. Id. 1

Despite the fundamental limitations placed on tribal adjudicatory authority over

nonmembers, a subject that this response will explore in detail, the proposed Rule 10 change

makes no differentiation between tribal court judgments or orders that involve parties that are all

tribal members and those that involve nonmembers.

The anecdotal reasons cited for the alleged need to change Rule 10, to streamline it and

require recognition, all involve tribal member circumstances. Rather than a modest change to

Rule 10 that would address the narrow issues that involve only tribal members, the Tribal

Court/State Court Forum instead proposed a broad base rule change without examining the legal

and political concerns that such a rule implicates.

The Petition comes at a time when tribes across the United States are seeking to expand

their jurisdiction, both regulatory and adjudicative, over disputed “territories” and over

nonmembers.2 The state courts are open to all citizens and residents of Minnesota, including

1 “Finally, it is worth observing that the concurrences resolution would, for the first time, hold a
non-Indian subject to the jurisdiction of a tribal court.” Id.
2 For example, the Grand Portage Court of Appeals determined that the Grand Portage Band had
regulatory authority over the fee land owned by Mr. Melby, and could require him to obtain a
permit from the Band and meet the Band’s building codes even though Mr. Melby had obtained
a building permit from the County and met its building code requirements. The matter was
under review by a parallel action in the Federal District Court of Minnesota when the case was
resolved by a sale of the land to the Grand Portage Band. Subsequent decisions by the United
States Supreme Court in Atkinson Trading Co. v. Shirley, 532 U.S. 645 (2001) as well as Nevada
v. Hicks and Plains Commerce Bank have made clear that the Grand Portage Appellate Court had
erred in its decision. See, Grand Portage Court of Appeals decision attached as Exhibit A.
Similarly, the effort by the Leech Lake Band to regulate a power transmission line which crossed
the reservation but did not cross any tribal or tribal member trust lands, was determined by Judge
Donovan Frank to be outside of the jurisdiction of the regulatory efforts by the Leech Lake
Band. Ottertail Power Co. v. Leech Lake Band of Ojibwe, 2011 WL 2490820 at *3-5.
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tribes and tribal members, as courts of general jurisdiction. Any effort to adopt a rule that

“streamlines” the recognition of tribal court orders and judgments, when tribal courts are not

courts of general jurisdiction (Nevada v. Hicks, 533 U.S. at 367), must be examined in great

detail. Tribal courts simply operate outside of the structure and mandates of the United States

Constitution, the Bill of Rights, and the Minnesota State Constitution.

While judicial respect and cooperation between state and tribal courts are certainly

reasonable goals and ideals, those goals and ideals cannot come at the price of sacrificing the

constitutional rights of all Minnesota citizens and the public policy of the State of Minnesota.

The Petition must respectfully be denied.

ANALYSIS AND ARGUMENT

I. Tribal Adjudicative Authority over Nonmembers is a Federal Question.

“We begin by noting that whether a tribal court has adjudicative authority over
nonmembers is a federal question . . .If the tribal court is found to lack such
jurisdiction, any judgment as to the nonmember is necessarily null and void.”

Plains Commerce Bank, 554 U.S. at 324.

“For nearly two centuries now, we have recognized Indian tribes as ‘distinct,
independent political communities,’ Worcester v. Georgia, 6 Pet. 515, 559 (1832),
qualified to exercise many of the powers and prerogatives of self-government, see
United States v. Wheeler, 435 U.S. 313, 322-323 (1978). We have frequently
noted, however, that the ‘sovereignty that the Indian tribes retain is of a unique
and limited character.’ Id. at 323. It centers on the land held by the tribe and on
tribal members within the reservation.

. . .

. . .But tribes do not, as a general matter, possess authority over non-Indians who
come within their borders: ‘[T]he inherent sovereign powers of an Indian tribe do
not extend to the activities of nonmembers of the tribe.’ Montana v. United
States, 450 U.S. 544, 565 (1981). As we explained in Oliphant v. Suquamish
Tribe, 435 U.S. 191 (1978), the tribes have, by virtue of their incorporation into
the American republic, lost ‘the right of governing. . .person[s] within their limits
except themselves.’ Id. at 209.

This general rule restricts tribal authority over nonmember activities taking place
on the reservation, and is particularly strong when the nonmember’s activity
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occurs on land owned in fee simple by non-Indians – what we have called ‘non-
Indian fee land.’ Strate v. A-1 Contractors, 520 U.S. 438, 446 (1997). Thanks to
the Indian General Allotment Act of 1887, 24 Stat. 388, as amended, 25 U.S.C. §
331 et seq., there are millions of acres of non-Indian fee land located within
the contiguous borders of Indian tribes. See Atkinson Trading Co. v. Shirley,
532 U.S. 645, 648, 650, n.1 (2001).

. . .

Our cases have made clear that once tribal land is converted into fee simple, the
tribe loses plenary jurisdiction over it . . .As a general rule, then, ‘the tribe has no
authority itself, by way of tribal ordinance or actions in the tribal courts, to
regulate the use of fee land.’ Brendale v. Confederated Tribes and Bands of
Yakima Nation, 492 U.S. 408, 430 (1989) (Opinion of White, J.)” [emphasis
added]

Plains Commerce Bank, 554 U.S. at 327-329 [emphasis added].

II. Tribal Authority Over Nonmembers is Presumptively Invalid and the
Burden Rests on the Tribe to Establish One of the Montana Exceptions to
the General Rule.

The U.S. Supreme Court, applying the principles of Montana, the “pathmarking case,”

has articulated two exceptions to the general rule that tribes may not exercise civil jurisdiction

over nonmembers on their reservations, especially on non-Indian fee lands. Those exceptions

are:

1. A tribe may regulate through taxation, licensing or other means, the activities
of nonmembers who enter consensual relationships with the tribe or its
members, through commercial dealing, contracts, leases or other
arrangements.

2. A tribe may exercise civil authority over the conduct of non-Indians on fee
lands within the reservation when that conduct threatens or has some direct
effect on the political integrity, the economic security, or the health or welfare
of the tribe.

Plains Commerce Bank, 554 U.S. at 329-330.

“[E]fforts by a tribe to regulate nonmembers, especially on non-Indian fee land,
are ‘presumptively invalid.’ Atkinson at 659. The burden rests on the tribe to
establish one of the exceptions to Montana’s general rule that would allow an
extension of tribal authority to regulate nonmembers on non-Indian fee land.
Atkinson, 532 U.S. at 654. These exceptions are ‘limited’ ones, id. at 647, and
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cannot be construed in a manner that would ‘swallow the rule,’ id., at 655, or
‘severely shrink’ it, Strate, 520 U.S. at 458.
. . .
According to our precedents, ‘a tribe’s adjudicative jurisdiction does not exceed
its legislative jurisdiction.’ Id at 453. We reaffirm that principle today and hold
that the Tribal Court lacks jurisdiction to hear the Longs’ discrimination claim
because the Tribe lacks the civil authority to regulate the Bank’s sale of its fee
land.”

Plains Commerce Bank, 554 U.S. at 330.

The Court in Plains Commerce Bank went on to discuss reasons that support its rules.

“The sovereign authority of Indian tribes is limited in ways state and federal
authority is not.” Id. at 340. [emphasis added]

When discussing Montana the second exception, the Court made this observation:

“The conduct must do more than injure the tribe. It must ‘imperil the subsistence’
of the tribal community. [citing Montana at 566]. One commentator has noted
that ‘[T]he elevated threshold for application of the second Montana exception
suggests that tribal power must be necessary to avert catastrophic consequences.’ .
. .Plains Commerce Bank at 341.

Tribal courts are simply not courts of general jurisdiction. Nevada v. Hicks, 533 U.S. at

367. In contrast, state courts are courts of general jurisdiction.

“It is certainly true that state courts of ‘general jurisdiction’ can adjudicate cases
invoking federal statutes. . . ‘Under [our] system of dual sovereignty, we have
consistently held that state courts have inherent authority, and are thus
presumptively competent, to adjudicate claims arising under the laws of the
United States,’ Tafflin v. Levitt, 493 U.S. 455, 458 (1990).”

Nevada v. Hicks at 366.

The State of Minnesota has both criminal and some civil jurisdiction as a Public Law 280

State on all reservations and tribal trust lands in Minnesota except Red Lake and Bois Forte.

[But even in a non-Public Law 280 State,] “Our cases make clear that the Indians’
right to make their own laws and be governed by them does not exclude all state
regulatory authority on the reservation. State sovereignty does not end at a
reservation’s border. . . . ‘Ordinarily,’ it is now clear, ‘an Indian reservation is
considered part of the territory of the State.’ ”
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Nevada v. Hicks, at 361-362 [citations omitted].

Under almost all circumstances, persons with claims arising within reservations have the

right and ability to utilize state and federal courts.

“Gisela Fredericks may pursue her case against A-1 Contractors and Stockert in
the state forum open to all who sustain injuries on North Dakota’s highway.
Opening the Tribal Court for her optional use is not necessary to protect tribal
self-government; and requiring A-1 and Stockert to defend against this
commonplace state highway accident claim in an unfamiliar court is not crucial to
‘the political integrity, the economic security, or the health or welfare of the
[tribe].’ Citing Montana, 450 U.S. at 566.

Strate v. A-1 Contractors, 520 U.S. at 459.

“Moreover, even where the issue is whether the officer has acted unlawfully in the
performance of his duties [on reservation], the tribe and tribe members are of
course able to invoke the authority of the Federal Government and federal courts
(or the state government and state courts) to vindicate constitutional or other
federal- and state-law rights.”

Nevada v. Hicks, 533 U.S. at 373.

III.Tribal Courts are Outside of the Structure and Protection of the Federal
and State Constitutions and Differ from Traditional American Courts.

“Not only is regulation of fee land sale beyond the tribe’s sovereign powers, it
runs the risk of subjecting nonmembers to tribal regulatory authority without
commensurate consent. Tribal sovereignty, it should be remembered, is ‘a
sovereignty outside the basic structure of the Constitution.’ United States v. Lara,
541 U.S. 193, 212 (2004) (Kennedy. J. concurring in judgment). The Bill of
Rights does not apply to Indian tribes. See Talton v. Mayes, 163 U.S. 376, 382-
385 (1896). Indian courts ‘differ from traditional American courts in a number of
significant respects.’ Hicks, 533 U.S. at 383 (Souter, J. concurring). And
nonmembers have no part in tribal government – they have no say in the laws and
regulations that govern tribal territory. Consequently, those laws and regulations
may be fairly imposed on nonmembers only if the nonmember has consented,
either expressly or by his actions. Even then, the regulation must stem from the
tribe’s inherent sovereign authority to set conditions on entry, preserve tribal self-
government, or control internal relations. See, Montana, 450 U.S. at 564.”

Plains Commerce Bank, 554 U.S. at 337.
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Justice Kennedy’s thoughtful and well-reasoned concurrence in the United States v. Lara,

541 U.S. 193 (2004), which concurrence was cited with approval by the majority in Plains

Commerce Bank above, addresses the constitutional issues of tribal sovereignty over

nonmembers squarely:

“Were we called upon to decide whether Congress has this power [to permit tribes
to prosecute nonmember Indians], it would be a difficult question. Our decision
in United States v. Wheeler, 435 U.S. 313 (1978), which the Court cites today but
discusses very little, is replete with references to the inherent authority of a tribe
over its own members. As I read that case, it is the historic possession of inherent
power over ‘the relations among members of a tribe’ that is the whole justification
for the limited tribal sovereignty the Court there recognized. Id. at 326. It is a
most troubling proposition to say that Congress can relax the restrictions on
inherent tribal sovereignty in a way that extends that sovereignty beyond those
historical limits. . . . To conclude that a tribe’s inherent sovereignty allows it to
exercise jurisdiction over a nonmember in a criminal case is to enlarge the
‘unique and limited character’ of the inherent sovereignty that Wheeler
recognized. 435 U.S. at 323.

Lara [a nonmember Indian], after all, is a citizen of the United States. To hold
that Congress can subject him, within our domestic borders, to a sovereignty
outside the basic structure of the Constitution is a serious step. The Constitution
is based on a theory of original, and continuing, consent of the governed. Their
consent depends on the understanding that the Constitution has established the
federal structure, which grants the citizen the protection of two governments, the
Nation and the State. Each sovereign must respect the proper sphere of the other,
for the citizen has rights and duties as to both. See, U.S. Term Limits, Inc. v.
Thornton, 514 U.S. 779, 838-839 (1995) (Kennedy, J., concurring). Here,
contrary to this design, the National Government seeks to subject a citizen to the
criminal jurisdiction of a third entity to be tried for conduct occurring wholly
within the territorial borders of the Nation and one of the States. This is
unprecedented. There is a historical exception for Indian tribes, but only to the
limited extent that a member of a tribe consents to be subjected to the jurisdiction
of his own tribe. See, Duro v. Reina, 495 U.S. 676, 693.

. . .

. . .[The majority] also tries to bolster its position by noting that due process and
equal protection claims are still reserved. Ante at 210-211. That is true, but it
ignores the elementary principle that the constitutional structure was in place
before the Fifth and Fourteenth Amendments were adopted. To demean the
constitutional structure and the consent upon which it rests by implying they are
wholly dependent for their vindication on the Due Process and Equal Protection
Clauses is a further, unreasoned holding of serious import. The political freedom
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guaranteed to citizens by the federal structure is a liberty both distinct from and
every bit as important as those freedoms guaranteed by the Bill of Rights. . .

. . .

The present case, however, does not require us to address these difficult questions
of constitutional dimension. Congress made it clear that its intent was to
recognize and affirm tribal authority to try Indian nonmembers as inherent in
tribal status. The proper occasion to test the legitimacy of the Tribe’s authority,
that is, whether Congress had the power to do what it sought to do, was in the
first, tribal proceeding. There, however, Lara made no objection to the tribe’s
authority to try him. . . .”

Id. at 211-214.
Justice Souter, in his concurrence which affirmed the reasoning of the majority in Nevada

v. Hicks, delineated the structural and constitutional issues in terms quite at odds with the

Petition now before the Court to amend Rule 10:

“The ability of nonmembers to know where tribal jurisdiction begins and ends, it
should be stressed, is a matter of real, practical consequence given ‘[t]he special
nature of [Indian] tribunals,’ Duro v. Reina, 495 U.S. 676, 693 (1990), which
differ from traditional American courts in a number of significant respects. To
start with the most obvious one, it has been understood for more than a century
that the Bill of Rights and the Fourteenth Amendment do not of their own force
apply to Indian tribes. See, Talton v. Mayes, 163 U.S. 376, 382-385 (1896); F.
Cohen, Handbook of Federal Indian Law, 664-665 (1982 ed.) hereinafter Cohen
(‘Indian tribes are not states of the union within the meaning of the Constitution,
and the constitutional limitations on states do not apply to tribes’). Although the
Indian Civil Rights Act of 1968 (ICRA) makes a handful of analogous safeguards
enforceable in tribal courts, 25 U.S.C. § 1302, ‘the guarantees are not identical,’
Oliphant, 435 U.S. at 194, and there is a ‘definite trend by tribal courts’ toward
the view that they ‘ha[ve] leeway in interpreting’ the ICRA’s due process and
equal protection clauses and ‘need not follow the U.S. Supreme Court precedents
‘jot-for-jot,’ ’ Newton, Tribal Court Praxis: One Year in the Life of Twenty
Indian Tribal Courts, 22 Am. Indian L. Rev., 285, 344, n. 238 (1998). In any
event, a presumption against tribal-court civil jurisdiction squares with one of
the principal policy considerations underlying Oliphant, namely, an overriding
concern that citizens who are not tribal members be ‘protected. . .from
unwarranted intrusions on their personal liberty,’ 435 U.S. at 210.

Tribal courts also differ from other American courts (and often from one
another) in their structure, in the substantive law they apply, and in the
independence of their judges. Although some modern tribal courts ‘mirror
American courts’ and ‘are guided by written codes, rules, procedures and
guidelines,’ tribal law is still frequently unwritten, being based instead ‘on the
values, mores, and norms of a tribe and expressed in its customs, traditions and
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practices,’ and is often ‘handed down orally or by example from one generation to
another.’ Melton, Indigenous Justice Systems and Tribal Society, 79 Judicature
126, 130-131 (1995). The resulting law applicable in tribal courts is a complex
‘mix of tribal codes and federal, state and traditional law,’ National American
Indian Court Judges Assn. Indian Courts and the Future, 43 (1978), which would
be unusually difficult for an outsider to sort out.

. . .

One further consideration confirms the point. It is generally accepted that there is
no effective review mechanism in place to police tribal courts’ decisions on
matters of non-tribal law, since tribal-court judgments based on state or
federal law can be neither removed nor appealed to state or federal courts. . .
The result, of course, is a risk of substantial disuniformity in the interpretation of
state and federal law, a risk underscored by the fact that ‘[t]ribal courts are often
‘subordinate to the political branches of tribal governments,’ ’ Duro, supra at
693 (quoting Cohen, 334-335).

Nevada v. Hicks, 533 U.S. at 383-385 [emphasis added].

IV. The Petitioner has Failed to Engage in Meaningful Fact Finding and
Public Hearings.

During the lead up to the 2003-2004 adoption of the current Rule 10, the Tribal

Court/State Court Forum engaged in fact finding by visiting reservations and holding hearings

on tribal lands where tribal members would receive notice of these proceedings and have an

opportunity to speak. The result was that the Tribal Court/State Court Forum heard from many

tribal members with genuine concerns regarding the independence and fairness of the tribal

courts. Apparently the Tribal Court/State Court Forum chose not to repeat that process again.3

Instead, the Petitioner assures the Committee of the following:

“36. Today, many who once opposed Rule 10 have changed their stance. This
shift in support demonstrates the credibility the tribal courts have garnered in the
public eye through diligent and fair administration of justice.”

3 The Petition states: “Ultimately the Committee recognized that it could not come to a
conclusion ‘about the quality of justice in tribal courts generally or in any particular proceedings’
based on anecdotes presented at the hearings.” Id., p. 8, ¶27. But the Forum compounds the
deficiency. Instead of conducting a thorough examination of tribal court files and proceedings
and taking testimony from tribal members, the Forum opts to rely on either unsupported
assertions or its own anecdotal “evidence” to support the Petition.
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Petition at p. 10, ¶36. What is lacking is any support for that statement. The Petitioner should

have engaged in fact finding from the citizens who reside in and around tribal reservations in

Minnesota – both tribal members and nonmembers. The failure to conduct this type of public

hearing and commentary, in areas in which everyday citizens are either subjected to or

potentially subjected to tribal court activities, is a fundamental failure behind this Petition. In the

absence of such hearings, one can only conclude that the views expressed by tribal members in

2003-2004 remain the operative view of Minnesota citizens who happen to be members of Indian

tribes on the function, independence and fairness of tribal courts.

Similarly, the Petition assures the Committee that “tribal judiciaries typically operate

with significant independence from other branches of tribal governments. See, Cohen’s

Handbook, § 4.04(3)(d), at 268-69 (stating that some tribes are passing constitutional

amendments to strengthen the autonomy of tribal courts, while some tribes are establishing their

independence through common law.”) Petition at p. 10, ¶35. The U.S. Supreme Court found the

opposite in Nevada v. Hicks, 533 U.S. at 385 (Souter, J. concurring). The Constitution of the

Minnesota Chippewa Tribe, which the Petitioner has neglected to bring to the Committee’s

attention, governs the largest group of Minnesota Bands and tribal members.4 That Constitution,

attached as Exhibit B, has no provision for the establishment of a tribal court, much less any

provision establishing its independence.5 Put simply, the conclusions reached by the Petitioner

are at odds with the United States Supreme Court precedent in Nevada v. Hicks. Even if federal

law didn’t mandate that the tribe bear the burden of proving that it had jurisdiction, no reasoned

4 The White Earth, Leech Lake, Fond du Lac, Bois Forte (Nett Lake), Grand Portage and Mille
Lacs Bands.
5 Many tribal members who spoke in opposition to the adoption of Rule 10 in 2003-04 urged the
Committee to withhold recognition of tribal court judgments as a means of encouraging tribes to
reform their constitutions and create independent courts.
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approach should recognize tribal court judgments as presumptively valid and enforceable in state

court when the majority of tribal courts in Minnesota lack the fundamental protection of

constitutional independence from the political branches of government. The comments by tribal

members at public hearings in 2003 and 2004 reflected those realities.

The Petition in this respect contains a contradiction between the experience of the

Committee and the burden Petitioner seeks to impose upon those subject to tribal court

judgments. The Petition states: “Ultimately the Committee recognized that it could not come to

a conclusion ‘about the quality of justice in tribal courts generally or in any particular

proceedings’ based upon anecdotes presented at the hearings.” Id., p. 8, ¶27. Despite the time

and resources available, the Committee was unable to reach a conclusion about the quality of

justice in tribal courts. Compare that failure to the burden on a party under the proposed Rule

10. The party against whom the judgment was entered must bear the burden of proof, under

proposed Rule 10.02, that the tribal court judgment or order should not be enforced. In other

words, while the Committee was unable to reach a conclusion about the quality of justice in

tribal courts in 2003-2004, and while the Petitioner has not engaged in any fact finding and

examination of tribal court proceedings in Minnesota or elsewhere in advancing the proposed

Petition, proposed Rule 10.02 nevertheless imposes a burden on a party subject to the order or

judgment to demonstrate what the Committee was unable to determine and what the Petitioner

has been unwilling to explore in detail. Given that tribes enjoy sovereign immunity, and

presumably tribal courts enjoy judicial immunity, how a private litigant would have an

opportunity to gather the facts and information necessary to meet the burden of proof is

unanswered in the Petition. The Petitioner should have done a detailed review and analysis of

every tribal court in Minnesota, determining whether cases are promptly granted hearings,
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whether cases are decided in a timely manner, whether political or other considerations have

affected the decisions of tribal courts, and all the other factors that go into a determination of

whether due process, equal protection, and other constitutional requirements are being met.

The Petitioner had the ability to require this type of access to tribal court records to

conduct an analysis in order to support the proposed change to Rule 10. It chose not to do so,

leaving those parties who are subject to tribal court orders and judgments to bear the burden that

the Petitioner was unwilling or unable to carry in proposing this Rule change. At a minimum,

the burden of proof must be reversed in proposed Rule 10 and placed upon the party advocating

state court recognition of the tribal court judgment, not the individual subject to the order or

judgment. But the preferred outcome is for the Petition to be denied unless and until this type of

rigorous analysis is conducted, and testimony is taken from tribal members and nonmembers

alike who live and reside in and around reservations, before proposing any change to Rule 10 on

the recognition of tribal court judgments.

This is not to denigrate either the quality or fairness of all tribal court decisions or the

honesty, fairness and legal acumen of all tribal court judges. But a rule directing the state courts

to grant recognition of tribal court judgments, which tribal courts are formed not only outside the

structure and protections of the United States and Minnesota Constitutions, but even without

judicial independence by their own Constitution, should cause the Committee to pause and

provide a mechanism by which a tribal court judgment will be carefully examined before

enforcement. The presumption must be on the party advocating the enforceability of a tribal

court judgment to demonstrate that it meets the requirements contained in the current Rule 10.02

before enforcing that judgment under state law, with its power and authority. The current Rule
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10.02 giving the state court discretion in the enforcement of tribal court orders and judgments

remains the best approach.

V. Fundamental Errors in the Analysis of the Petition.

A. Tribal Sovereignty is Limited, and Doesn’t Extend in Most Cases to
Tribal “Territories” – Petition pp. 2-3.

The United States Supreme Court in Plains Commerce Bank made clear that while tribes

are “distinct, independent political communities. . .qualified to exercise many of the powers and

prerogatives of self-government, . . .the sovereignty that Indian tribes maintain is of a unique and

limited character. It centers on the land held by the tribe and on tribal members within the

reservation.” Plains Commerce Bank, 554 U.S. at 327 [citations omitted][emphasis added].

“By virtue of their incorporation into the American republic, [tribes have] lost the
right of governing persons within their limits except themselves.” Id. at 328.

“But tribes do not, as a general matter, possess authority over non-Indians who
come within their borders.” Id.

Unless one of the two, and very narrow, Montana exceptions are met, tribes simply lack

jurisdiction over nonmember activities taking place on the reservation. Id. In this sense, tribes

do not have a unique kind of sovereignty that governs members and their territories, as asserted

in the Petition, p.2. [emphasis added] The Plains Commerce Bank case, decided in 2008,

supersedes any statement to the contrary in State v. Stone, 572 N.W.2d 725, 728 (Minn. 1997).

B. Tribal Court Jurisdiction is Limited.

The Petition claims that “tribal courts possess expansive jurisdiction within Indian

country and even some jurisdiction outside of Indian country.” Petition at p. 3, ¶9. This is

fundamentally contrary to the United States Supreme Court’s decisions that control on this issue.

Tribal court jurisdiction is very limited when it comes to non-Indians. Nevada v. Hicks, 533 U.S.

at 374 [stating that the position taken by Justice O’Connor “would, for the first time, hold a non-
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Indian subject to the jurisdiction of a tribal court.”] Furthermore, tribes lack jurisdiction outside

of Indian Country.

For a tribe to have jurisdiction over any land, that land must qualify as “Indian Country”

under 18 U.S.C. § 1151.

“For the Tribe to have jurisdiction over any land under the current statute it must
qualify as Indian country pursuant to 18 U.S.C. § 1151. The statute defines
Indian country to include all reservation land (§ 1151(a)), dependent Indian
communities (§ 1151(b)), and allotments ‘the Indian titles to which have not been
extinguished’ (§ 1151(c)). . . .[B]ut if there is no reservation, the State has
primary jurisdiction over all land except allotments which continue to be held in
trust, § 1151(c).” [citations omitted] Yankton Sioux Tribe v. Gaffey, 188 F.3d
1010, 1017 (8th Cir. 1999) cert. den. 530 U.S. 126 (2000)

“[The Supreme Court has] rejected tribal authority to regulate nonmembers’
activities on land over which the tribe could not ‘assert a landowner’s right to
occupy and exclude.’” Nevada v. Hicks, 533 U.S. 353, 359-60 (2001)

The Petition asserts that United States v. Lara, 541 U.S. 193, 200 (2004) holds that tribal

courts “also retain the authority to prosecute nonmember Indians under the same circumstances.”

Petition at p. 3, ¶10. This is not the holding in United States v. Lara. United States v. Lara

examined whether Congress had relaxed restrictions that the political branches have, over time,

based on the exercise of a tribe’s inherent legal authority, when it enacted 25 U.S.C. § 1301(2) in

response to the Supreme Court’s decision in Duro v. Reina, 495 U.S. 676 (1990). The issue in

Lara was whether the federal prosecution of defendant Lara for assault on a federal officer

presented a double jeopardy defense to a defendant who had first been prosecuted in tribal court.

Lara argued that the action by Congress was simply an extension of federal power to the tribal

government to prosecute a nonmember Indian. The Court instead determined that Congress had

acted to recognize and affirm the inherent authority of a tribe to bring a criminal misdemeanor

prosecution against a nonmember Indian. The Court did not, however, reach the issue of

whether the criminal prosecution in tribal court of Mr. Lara met the constitutional requirements
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of due process and equal protection. Holding that those issues were not before the Court, since

Lara failed to raise them at the time of the tribal court prosecution, the Court reserved those

issues for a later day. Lara, 541 U.S. at 209-210. Whether or not a tribal court may

constitutionally prosecute a nonmember Indian remains undecided in light of the Supreme

Court’s decision in Lara. See, Justice Kennedy’s discussion of that issue at pp.7-8, supra.

The same rationale will apply if and when a tribal court seeks to prosecute a non-Indian

under the Violence Against Women Reauthorization Act of 2013 (VAWA), 25 U.S.C. § 1304

(West 2016). See Petition at pp. 3-4, ¶11.

VI. Proposed Rule 10 Fails to Provide Fundamental Requirements that
Must be Considered Before Recognizing Tribal Court Orders.

No procedure for the recognition of tribal court judgments can omit the requirement to

address due process, equal protection, and other constitutional issues, regardless of the language

of the authorizing statute or any jurisdiction it purports to grant to tribal courts. Proposed Rule

10.01 is deficient in this respect.

Similarly, Rule 10.01(i) suggests that tribal court judgments are within the purview of a

“Foreign-Country Money Judgment” under Minn. Stat. §§ 548.54-63. Surely the legislature

could not have intended that application. Moreover, this reference exposes a fundamental

omission of the Petition: the failure to recognize that state court recognition of tribal court

judgments potentially exposes citizens to the enforcement by state court processes of a judgment

entered by a third party within the State and Nation without the protections of the State and

Federal Constitutions. Plains Commerce Bank, 554 U.S. at 337, citing United States v. Lara,

541 U.S. at 212 (Kennedy, J. concurring)

Proposed Rule 10.02(i) implies that tribes are “foreign countries.” They are not. The

Supreme Court nearly two centuries ago determined that tribes were “domestic dependent
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nations.” Cherokee Nation v. State of Georgia, 30 U.S. 1, 5 Pet. 1, 13 (1831). Chief Justice

Marshall in Cherokee Nation went to great lengths to explain why Indian tribes were not foreign

nations:

“The Indian territory is admitted to compose a part of the United States. In all our
maps, geographical treatises, histories, and laws, it is so considered. In all our
intercourse with foreign nations, and our commercial regulations, in any attempt
at intercourse between Indians and foreign nations, they are considered as within
the jurisdictional limits of the United States, subject to many of those restraints
which are imposed upon our own citizens. . .

. . .[Y]et it may well be doubted whether those tribes which reside within the
acknowledged boundaries of the United States can, with strict accuracy, be
denominated foreign nations. They may, more correctly, perhaps, be
denominated domestic dependent nations. . .

. . .They and their country are considered by foreign nations, as well as by
ourselves, as being so completely under the sovereignty and dominion of the
United States, that any attempt to acquire their lands, or to form a political
connection with them, would be considered by all as an invasion of our territory,
and an action of hostility.”

Id. at 5 Pet. 12-13. See also, Gavle v. Little Six, Inc., 555 N.W.2d 284, 288 (1996). The proposal

in Rule 10.01(i) to apply the Minnesota Uniform Foreign Country Money Judgments

Recognition Act to the decision of a tribal court that is wholly within the boundaries of the

Nation and a State, would not only contravene the U.S. Supreme Court’s decisions on this point,

but arguably create the impression that the State was attempting to contravene prerogatives that

are within the power of the National Government.

Proposed Rule 10.01 must also contain an exception to the recognition of tribal court

judgments based upon the public policy of the State.6 Consider a simple example. The Mille

Lacs Band asserts that the 61,000 acre reservation created by the 1855 Treaty (11 Stat. 633) still

exists, despite the fact that the Band sold and relinquished the reservation in the 1864 Treaty (13

6 The “public policy” exception is contained only in proposed Rule 10.02.



18

Stat. 695), and sold the right of occupancy under the Nelson Act, 25 Stat. 642 (1889). See,

United States v. Mille Lacs Band, 229 U.S. 498 (1913). The official policy of the State of

Minnesota is that it does not recognize the existence of the Mille Lacs Reservation. Instead, the

Mille Lacs Band has a collection of trust lands subsequently acquired by the federal government

for the Band. See attached Exhibits C through J. Under proposed Rule 10.01, if the Mille Lacs

Band obtained a judgment against a non-tribal member for alleged trespass under the American

Indian Agricultural Resources Management Act, 25 U.S.C. § 3713, which judgment determined

that the land was within the original and continuing boundaries of the Mille Lacs Reservation,

Rule 10.01 suggests that the state court would be required to recognize and enforce a judgment

against the official policy of the State of Minnesota. Before recognizing a tribal court judgment,

the State Courts must be allowed to consider whether the judgment is contrary to the policy of

the State of Minnesota in all circumstances.

VII. The Proposed Changes to Rule 10.02 Eliminate Factors that the Court
Should be Allowed to Consider.

In addition to the erroneous shifting of the burden of proof, proposed Rule 10.02

eliminates the following categories:

(6) Whether the order or judgment was obtained through a process that afforded fair
notice, the right to appear and compel attendance of witnesses, and a fair hearing
before an independent magistrate;

(8) Whether the order or judgment is final under the laws and procedures of the
rendering court, unless the order is a non-criminal order for the protection or
apprehension of an adult, juvenile or child, or another type of temporary,
emergency order; and

(10) Any other factors the court deems appropriate in the interests of justice.

The proposed Rule 10.02 also eliminates the detailed discussion of whether there was a

notice and opportunity to be heard and addresses ex parte situations. While arguably the changes
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to (1) and (6) are subsumed under proposed 10.02(b) that the party was not afforded fundamental

due process rights, greater detail in delineating what might be included in those rights is an

important factor, particularly for litigants who cannot afford representation. Furthermore, any

change must be accompanied by comments that would make clear that the Rule change was not

intended to eliminate examination into these various issues that might be considered part of

fundamental due process.

The proposed change to Rule 10.02(a)(8) would eliminate the finality requirement,

meaning that temporary injunctions or other preliminary orders could be enforced in state court

before there was a final decision in tribal court. This is problematic because federal courts may

withhold their decision, based on the doctrine that at times requires parties to exhaust their

jurisdictional claims in tribal court before bringing the claim in federal district court. See,

National Farmers Union Ins. Cos. v. Crow Tribe, 471 U.S. 845, 856-857 (1985). While there are

exceptions to those exhaustion rules, both in National Farmers Union and from Strate v. A-1

Contractors, 250 U.S. at 459-460, and n. 14, where exhaustion would serve no purpose other

than delay and is therefore unnecessary (See, Nevada v. Hicks, 530 U.S. at 369), the exhaustion

rule has never been fully repudiated. Accordingly, recognizing and enforcing tribal court orders,

before there is an opportunity to have them reviewed in federal district court because of the

exhaustion rule, could place the state court in the position of granting recognition of a tribal court

order that was later vacated by a federal district court when it examined jurisdiction. At this

point, there is simply no need to enforce orders or judgments that are not final in tribal court,

especially as to nonmembers.

The proposed Rule also eliminates the catch-all category of “any other factors the court

deems appropriate in the interests of justice” under Rule 10.02(a)(10). This is a mistake. For
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example, this Response identified the constitutional issues delineated by Justices Souter and

Kennedy that go beyond simply due process and equal protection. The proposed amendment to

Rule 10 does not mention equal protection. The proposed amendment to Rule 10 also does not

mention such common defenses as the qualified immunity enjoyed by police officers. The point

is that no rule can anticipate every legal right, privilege, immunity, or defense that might be

applicable when a state court is asked to enforce a tribal court order. Including the catch-all

language in current Rule 10.02(a)(10) for “other factors the court deems appropriate in the

interest of justice” assures that those matters can be addressed by a state court which is being

asked to recognize a tribal court judgment.

CONCLUSION

The proposed change to Rule 10 is extraordinarily overbroad. It would potentially grant

recognition to the decisions of hundreds of tribal courts across the United States, without any

factual examination of the workings of those hundreds of tribal courts before adopting such a

broad based Rule. As a result, sister States, who have chosen not to recognize tribal court

decisions, or who have granted recognition of tribal court decisions under different or more

stringent requirements, could be faced with a Minnesota state court judgment, that originated in a

tribal court from that sister State, under the full faith and credit granted state court judgments.

This is an unprecedented incursion into the rights and roles of sister States and the courts of

those States.

The current Rule 10 allows the court discretion in deciding whether to recognize most

tribal court orders or judgments. Other than the anecdotal matters involving a commitment order

for a tribal court member or something similar, there has been no showing that the current Rule

is unworkable or unreasonable. Rather, this is an effort to require the state courts to recognize
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tribal court judgments based upon assertions regarding the jurisdiction of tribal courts, their

independence, the protection of due process rights, and other factors that are simply contrary to

what the United States Supreme Court has found.

The effort to shift the burden of proof from the tribe to the individual against whom the

tribal court order or judgment is sought to be enforced is contrary to controlling United States

Supreme Court precedent. The failure to engage in an examination of the decisions of tribal

courts in Minnesota, and their processes, together with the failure to take testimony from tribal

members and others that live in and around reservations in Minnesota, should be a red flag to the

Committee that the Petitioner needs to do the kind of work that it seeks to impose on a party

facing a tribal court order or decision, before it brings a proposal for a Rule change before the

Committee and the Supreme Court.

In summary, there has been no showing that the current Rule 10 is unworkable or fails to

enforce appropriate tribal court judgments and orders. The proposed change to Rule l0 fails to

protect the constitutional rights of Minnesota citizens, and should be denied.

Respectfully submitted

Dated: March 16, 2017 NOLAN, THOMPSON & LEIGHTON, PLC

By: /s/ Randy V. Thompson 7

Randy V. Thompson, Reg. No. 122506
5001 American Boulevard West, Suite 595
Bloomington, MN 55437
Telephone No. 952-405-7171
Email: rthompson@nmtlaw.com

7 Mr. Thompson’s curriculum vitae is attached as Exhibit K.
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